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No.  15,523 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Daniel  L.  Abdul, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


On  Appeal  from  the  United  States  District  Court 
for  the  District  of  Hawaii. 

APPELLANT'S  REPLY  BRIEF. 


This  brief  is  written  in  reply  to  Appellee's  Answer- 
ing Brief,  a  printed  copy  of  whicli  was  received 
through  the  mail  on  November  27,  1957.  Appellant 
will  not  reply  herein  to  the  argument  of  Appellee  on 
each  and  every  specification  of  error,  but  this  is  not  to 
be  construed  as  a  waiver  of  any  specification  on  which 
no  further  argiunent  is  offered. 


REPLY  TO  APPELLEE'S  STATEMENT  OF  THE  CASE. 

Appellee  complains  that  Appellant  has  designated 
portions  of  the  record  which  will  place  him  "in  the 


most  favorable  light  iii  this  Court",  and  that  this 
placed  Appellee  ''in  somewhat  of  a  dilemma"  as  to 
what  Appellant's  purpose  was  and  as  to  what  addi- 
tional portions  should  be  designated  (Appellee's  Brief, 
3) .  It  is  regrettable  that  Appellee  was  confronted  with 
such  a  momentous  problem,  for  it  had  been  assumed 
that  the  purpose  was  obvious.  Portions  of  the  record 
which  were  felt  to  reflect  the  Appellant's  hona  fides 
were  designated  so  there  could  be  no  question  that  a 
substantial  issue  on  this  point  had  been  raised  in  the 
evidence.  Were  this  not  the  case  there  would  have 
been  no  basis  for  the  instructions  requested  by  Appel- 
lant on  the  subject  of  "wilfulness"  nor  for  his  objec- 
tions to  the  instructions  given  defining  that  term  as 
used  in  the  misdemeanor  counts  of  the  indictment. 
United  States  v.  Phillips,  7th  Cir.,  1954,  217  F.  2d 
435,  442. 

Appellee  further  complains  that  after  it  had  filed  a 
counter-designation,  designed  to  show  that  "the  re- 
turns were  filed  imder  duress  and  the  taxes  were  col- 
lected by  distraint  after  a  great  deal  of  effort".  Ap- 
pellant filed  a  further  designation.  Appellee  expresses 
the  fear  that  the  process  of  designating  portions  of 
the  record  could  go  on  '^ad  infinitum^'  (Appellee's 
Brief,  4) .  It  is  submitted  that  speculation  of  this  sort 
should  not  be  made  a  part  of  an  appellate  brief.  There 
were  no  further  designations,  and  the  process  could 
not  be  continued  indefinitely  as  it  is  necessarily  lim- 
ited by  the  bounds  of  the  record.  The  additional  des- 
ignation was  made  by  Appellant  to  show  that  e^ddence 
bearing  on  the  issue  of  Appellant's  good  faith  was 


also  adduced  through  the  only  witness  whose  testi- 
mony had  been  designated  in  part  by  the  Appellee. 

Appellee  argues  that  Appellant  ''makes  no  point  of 
the  sufficiency  of  the  evidence"  (Appellant's  Brief, 
3)  and  then,  paradoxically,  presents  its  statement  of 
the  case  which  it  says  supports  its  conclusion  that  Ap- 
pellant is  "an  extremely  dishonest  and  unscrupulous 
man"  (Appellee's  Brief,  5-8,  4). 

Appellee  posits  this  characterization  of  Appellant 
in  part  on  its  Requested  Instruction  No.  8  (R.  22-23) 
which  it  states  ''was  refused  solely  on  the  groimd  that 
the  Court  declined  to  comment  on  the  evidence"  (Ap- 
pellee's Brief,  5).  In  fact,  the  Court  ruled  on  this 
point  as  follows : 

"I  will  not  give  Instruction  Number  8  at  all.  I 
have  not  made  it  a  practice  in  the  past  to  com- 
ment on  the  evidence  and  may  not  in  the  future, 
hut  if  I  am  going  to  comment  on  the  evidence,  I 
am  going  to  do  it  hy  way  of  summarizing  both 
sides  and  not  concentrating  on  one  side  or  the 
other.  I  want  to  he  fair."  (R.  240-241.  Emphasis 
added.) 

This  language  indicates  that  the  court  recognized  an 
issue  of  hona  fides  had  been  raised  by  the  evidence. 

It  is  to  be  noted  that  in  that  portion  of  its  statement 
of  the  case  appearing  on  pages  5  and  6  of  its  Brief 
Appellee  has  not  referred  to  any  pages  of  the  record 
in  support  of  the  statements  made.  There  are  two 
statements  which  are  clearly  inaccurate.  It  is  said 
that  his  bookkeeper  advised  him  ' '  that  he  could  file  the 
returns  without  payment  although  a  penalty  would 


ensue,  ..."  The  entire  testimony  of  the  bookkeeper 
was  printed  (R.  54-173).  Nowhere  does  it  appear  that 
the  bookkeeper  warned  Appellant  that  "a  penalty 
would  ensue".  It  is  further  said  that  the  taxes  in 
each  instance  were  eventually  collected  "through  dis- 
traint". What  eventually  happened  was  that  Appel- 
lant had  to  close  his  business  through  an  auction  to 
raise  sufficient  money  to  pay  the  balance  of  the  taxes 
due,  and  that  although  a  levy  was  prepared  (Exhibit 
A)  an  agreement  was  entered  into  with  Appellant 
whereby  he  paid  over  80%  of  the  monies  collected 
at  the  auction  to  the  Internal  Revenue  Service  (R. 
180,  185-186).  The  evidence  establishes  beyond  any 
doubt  that  Appellant  had  made  substantial  payments 
in  the  amoimt  of  $8,802.88  on  withholding  and 
F.I.C.A.  tax  liabilities  for  the  period  from  October  1, 
1953,  through  June  30,  1955,  before  the  auction  was 
held.  The  total  amoimt  due  for  this  period  was  $17,- 
489.93  (Exhibit  21). 

Appellant  is  unable  to  understand  how  Appellee 
computed  that  $82,784.00  accrued  to  the  benefit  of  his 
^vife  and  himself  during  the  six  quarters  covered  by 
the  indictment  (Appellee's  Brief,  7).  It  is  true  that 
his  individual  income  tax  returns  reflect  that  he  and 
his  wife  earned  $2400.00  per  month  from  the  business 
which  would  make  a  total  of  $43,200.00  for  the  six 
quarters  involved,  but  it  is  also  true  that  these  checks 
were  frequently  not  cashed  due  to  shortage  of  funds 
(R.  131).  In  addition,  his  borrowings  from  the  com- 
pany approximated  $1900.00  during  the  year  1954 
(Exhibit  28).     Not  having  Exhibit  H  or  28  at  this 


time,  Appellant  is  iinable  to  determine  his  net  borrow- 
ings from  the  company,  if  any,  during  the  last  quar- 
ter of  1953  and  the  first  two  quarters  of  1955. 


ARGUMENT. 

SPECIFICATION  OF  ERROR  NO.  I. 

THE  COURT  ERRED  IN  INSTRUCTING  THE  JURY  AS  IT 
DID  ON  THE  MEANING  OF  "WILFUL". 

It  is  to  be  noted  that,  though  Appellee  has  quoted 
the  Supreme  Court's  general  definition  in  United 
States  V.  Murdoch,  1933,  290  U.S.  389,  394,  of  ''wil- 
fully" when  used  in  a  criminal  statute,  Appellee  has 
chosen  to  ignore  the  balance  of  the  definition  given  by 
the  Supreme  Court  in  that  case  to  the  effect  that  the 
term  ''wilfully"  makes  "evil  motive  a  constituent  ele- 
ment of  the  crime"  when  the  crime  charged  is,  as  in 
the  instant  case,  a  misdemeanor  violation  of  the  tax- 
ing statutes.  Appellee  then  leaps  to  Spies  v.  United 
States,  1943,  317  U.S.  492,  497,  498,  which  involved  a 
violation  (felony)  of  Section  145(b)  of  the  Internal 
Revenue  Code  of  1939,  and  quoted  a  portion  of  some 
ohiter  dictum  given  by  the  Court  on  the  subject  of 
what  "wilfully"  means.  Once  again  the  full  comment 
of  the  Court  on  the  subject  must  result  in  a  different 
conclusion  from  that  drawn  by  Appellee. 

"The  difference  between  willful  failure  to  pay 
a  tax  when  due,  which  is  made  a  misdemeanor, 
and  willful  attempt  to  defeat  and  evade  one,  which 
is  made  a  felony,  is  not  easy  to  detect  or  define. 
Both  must  he  willful,  and  willful  as  we  have  said, 
is  a  word  of  many  meanings,  its  construction  often 


being  influenced  by  its  context.  United  States  v. 
MurdocJx,  290  U.S.  389.  It  may  well  mean  some- 
thing more  as  applied  to  nonpayment  of  a  tax  tlian 
wlien  applied  to  failure  to  make  a  return.  More 
vohmtary  and  purposeful,  as  distinguished  from 
accidental  omission  to  make  a  timely  return 
might  meet  the  test  of  willfulness.  But  in  vieiv 
of  our  traditional  aversion  to  imprisonment  for 
debt,  ive  ivoidd  not  withottt  the  clearest  manifes- 
tation of  Congressional  intent  assume  that  mere 
"knowing  and  intentionM  default  in  payment  of  a 
tax,  where  there  had  been  no  willful  failure  to 
disclose  the  liability  is  intended  to  constitute  a 
criminal  offense  of  any  degree.  We  would  expect 
willfulness  in  such  a  case  to  include  some  element 
of  evil  motive  and  want  of  justification  in  vietv  of 
all  the  flnancicil  circimistances  of  the  taxpayer/^ 
(Emphasis  added.) 

Appellee  can  gain  small  comfort  from  the  definition 
given  by  the  Court  in  Kellems  v.  United  States,  D.  C. 
Conn.  1951,  97  F.  Supp.  681,  682,  of  the  term  "wilful" 
as  used  in  the  civil  penalty  statute.  It  is  submitted 
that  the  answer  to  this  authority  cited  by  Appellee  is 
the  case  of  Paddock  v.  Siemoneit,  Tex.,  1953,  218  S.W. 
2d  428,  7  A.L.R.  2d  1062,  1071,  wherein  the  Court  dis- 
tinguished between  the  meanings  of  the  term  ^Avil  ful- 
ness" as  used  in  tax  statutes  imposing  criminal  penal- 
ties and  tax  statutes  imposing  civil  penalties. 

« 

The  vice  of  the  District  Court's  Instructions  on  the 

subject  of  "wilfulness"  as  pointed  out  in  Appellant's 
Opening  Brief  lay  in  its  drawing  a  sharp  and  repeated 
distinction  between  the  meaning  of  the  term  as  used 
in  the  felonv  counts  and  as  used  in  the  misdemeanor 


counts,  and  in  requiring  '^bad  purpose"  only  as  an 
alternative  element  of  ''wilfulness".  The  instructions 
do  not  meet  the  requirements  of  the  Murdoch  case 
which  makes  ''bad  faith  or  evil  intent"  an  essential 
element  of  the  offense. 

It  is  submitted  that  the  portions  of  the  record  which 
have  been  printed  show  that  an  issue  as  to  the  hona 
fides  of  Appellant  had  been  raised  which  should  have 
been  submitted  to  the  Jury  by  appropriate  instructions. 
United  States  v.  Phillips,  supra;  United  States  v. 
Rauh,  7th  Cir.  1949,  177  F.  2d  312,  316;  Tatum  v. 
United  States,  U.S.  App.  D.C.  1950, 190  F.  2d  612,  617. 
In  the  Tatum  case  the  Court  held: 

"  ...  in  criminal  cases  the  defendant  is  entitled 
to  have  presented  instructions  relating  to  a  theory 
of  defense  for  which  there  is  any  foundation  in 
the  evidence,  even  though  the  evidence  may  be 
weak,  insufficient,  inconsistent,  or  of  doubtful 
credibility.  He  is  entitled  to  have  such  instruc- 
tions even  though  the  sole  testimony  in  support 
of  the  defense  is  his  own." 

The  good  faith  defense  of  the  Appellant  to  the 
charge  that  he  wilfully  committed  the  offenses  charged 
is  based  on  evidence  (1)  that  the  company  lacked 
funds  with  which  to  pay  the  taxes  when  due  (R.  80, 
84,  111)  ;  (2)  that  he  thought  and  was  advised  by  his 
accountant  that  the  taxes  must  be  paid  together  with 
the  return  (R.  132-133)  ;  (3)  that  his  books  which 
were  available  to  Internal  Revenue  Service  agents,  al- 
ways accurately  reflected  his  tax  liability  (R.  121-122, 
166);  and  (4)  that  he  always  intended  to  pay  the 
taxes,  and  did  (Exhibit  21)  when  he  was  able  to  raise 
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sufficient  fimds  (R.  196-197).  Appellant  did  not  tell 
the  truth  when  he  advised  the  Internal  Revenue  Ser- 
vice collectors  who  were  hounding  him  for  payment 
that  he  had  sent  in  the  returns,  but  this  presents  no 
paradox  as  far  as  the  issue  of  good  faith  is  concerned ; 
he  was  simply  trying  to  gain  time  to  raise  money  to 
pay  the  taxes  which  were  due  (R.  196-197).  It  must 
be  remembered  that  his  company  was  in  such  dire  fi- 
nancial straits  that  even  though  he  kept  close  tab  on 
the  bank  balance  payroll  checks  occasionally  boimced 
(R.  171). 

Appellant  has  never  contended  that  the  taxes  due 
did  not  constitute  a  debt  to  the  Government,  nor  has 
he  contended  that  the  lack  of  money  with  which  to 
pa}^  the  taxes  was  a  ''legal  excuse"  for  failing  to  file 
the  return  on  time.  It  is  his  contention  that  the  evi- 
dence outlined  above  was  e\ddence  of  good  faith  as 
distinguished  from  bad  faith  or  evil  intent  which  the 
Court  held  in  the  Mtirdock  case  is  an  essential  element 
of  the  offense.  It  is  further  his  contention  that  this 
issue  was  never  presented  to  the  jury  because  of  the 
District  Court's  failure  to  instruct  that  bad  faith  or 
evil  intent  must  be  established  beyond  a  reasonable 
doul)t  to  return  a  verdict  of  guilty  on  the  misdemeanor 
counts. 

Appellant  accepts  the  proposition  sta^ted  in  Forster 
V.  United  States,  237  F.  2d  617,  621,  that  ''instruc- 
tions on  wilfulness  need  not  be  stated  in  seven  differ- 
ent ways,  each  an  invitation  to  acquit",  provided  that 
each  instruction  given  on  the  subject  is  a  correct 
statement  of  the  law  and  with  reference  to  the  sub- 
ject of  wilfulness  requires  a  finding  of  bad  faith  or 


evil  intent.  This  finding  was  not  required  by  the 
Court's  instructions  on  the  misdemeanor  counts;  the 
matter  was  brought  to  the  Court's  attention  through 
the  instructions  requested  by  Appellant  and  argiunents 
presented  at  the  time  the  instructions  were  settled. 
Even  if  no  instructions  on  the  matter,  or  instructions 
which  were  not  entirely  correct  statements  of  the  law, 
had  been  requested  by  Appellant  it  was  the  Court's 
duty  to  give  a  correct  instruction  defining  the  term 
'Svilfully"  as  used  in  the  misdemeanor  coimts.  Car- 
rado  V.  United  States,  U.S.C.A.  D.C.  1953,  210  F.  2d 
712,  722,  cert.  den.  347  U.S.  1018;  Marson  v.  United 
States,  6th  Cir.  1953,  203  F.  2d  904,  912;  McQuaid  v. 
United  States,  U.S.C.A.  D.C.  1951,  193  F.  2d  696,  697, 
cert.  den.  344  U.S.  929 ;  Morris  v.  United  States,  156 
F.  2d  525,  169  A.L.R.  305 ;  Colbert  v.  United  States, 
U.S.C.A.  D.C.  1944,  146  F.  2d  10;  Williams  v.  United 
States,  U.S.C.A.  D.C.  1942,  131  F.  2d  21,  23. 

In  the  Marson  case  it  is  stated  at  p.  912  as  follows : 

^'With  respect  to  a  charge  on  the  theory  relied 
upon,  it  is  the  law  that  where  a  defendant  in  a 
criminal  case  presents  a  theory  supported  by  the 
e^T.dence  and  the  court's  attention  is  particularly 
directed  to  it,  it  is  reversible  error  to  refuse  to 
give  a  charge  on  such  a  theory." 

and  in  the  Colbert  case  at  page  12 : 

''  .  .  .  where  the  judge  elects  to  charge  in  his  own 
language  on  all  matters  properly  to  be  considered 
by  the  jury,  the  failure  of  a  requested  instruction 
to  conform  precisely  to  the  law,  should  not  relieve 
the  court  of  the  duty  to  charge  accurately  upon 
an  important  phase  of  the  evidence." 
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SPECIFICATION  OF  ERROR  NO.    II. 

THE  COURT  ERRED  IN  GIVING  GOVERNMENT'S  REQUESTED 
INSTRUCTION  NUMBER  22  TO  THE  JURY. 

Appellant  objected  to  Government's  Requested  In- 
struction No.  22  on  the  ground  that  it  was  "more  in 
the  nature  of  comments  and  conclusions"  rather  than 
an  instruction  on  the  law  (R.  252).  Perhaps  the  ob- 
jection could  have  been  more  artfully  phrased,  but  it 
should  have  been  sufficient  to  give  fair  warning  that 
the  proffered  instruction  was  not  of  the  type  custo- 
marily given.  In  any  event,  as  an  erroneous  charge 
prejudicial  to  the  Appellant  this  Court  may  review  it. 
Block  V.  United  States,  9th  Cir.  1955,  221  F.  2d  786, 
788. 

An  examination  of  the  record  reflects  that  Instruc- 
tion No.  22  was  not  so  comfortably  cushioned  or  lost 
between  instructions  to  acquit  as  Appellee  suggests. 
It  is  immediately  preceded  by  an  instruction  that 
prior  investigations  to  determine  civil  tax  liability  are 
no  bar  to  criminal  prosecution,  and  that  instruction  is 
preceded  by  one  that  it  is  not  inciunbent  upon  the 
Government  to  prove  the  defendant  guilty  beyond  all 
possibility  of  doubt  (R.  278).  It  is  followed  by  a 
lengthy  instruction  on  the  subject  of  evidence  of  good 
and  bad  character  (R.  278-280).  In  fact,  this  instruc- 
tion was  particularly  prejudicial  because  of  its  posi- 
tion in  the  order  of  instructions. 

The  case  of  United  States  v.  Link,  3d  Cir.  1952,  202 
F.  2d  592,  is  good  authority  for  Appellant's  conten- 
tion that  Instruction  No.  22  as  given  is  reversible 
error.    The  closing  lines  of  the  instruction  complained 
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of  in  that  case,  to-wit:  ''The  people  of  the  United 
States  are  entitled  to  be  assured  of  conviction.",  are 
but  a  short  step  removed  from  the  last  portion  of  In- 
struction No.  22  that  "...  unless  you  do  your  duty 
you  might  just  as  well  strike  the  laws  off  the  statute 
books."  This  suggestion  of  the  Court  rings  with 
warnings  of  anarchy  and  is  a  call  to  convict. 

The  words  of  caution  contained  in  Starr  v.  United 
States,  1894,  153  U.  S.  614  at  626  are  in  point: 

"It  is  obvious  that  under  any  system  of  jury 
trials  the  influence  of  the  trial  judge  on  the  jury 
is  necessarily  and  properly  of  great  weight,  and 
that  his  lightest  word  or  intimation  is  received 
with  deference,  and  may  prove  controlling. ' ' 


SPECIFICATION  OF  ERROR  NO.  III. 

THE  COURT  ERRED  IN  REFUSING  TO  STRIKE  THE 
WITNESS  WALKER'S  TESTIMONY. 

"It  is  fundamental  that  evidence  to  be  admis- 
sible must  relate  and  be  confined  to  the  matter  or 
matters  in  issue  in  the  case  at  bar  and  must  tend 
to  prove  or  disprove  these  matters  or  be  pertinent 
thereto,  or,  to  put  it  another  way,  proof  must  cor- 
respond to  the  issues  raised  by  the  pleadings." 

20  Am.  Jur.  242,  §  248. 

The  authorities  cited  by  Appellee  on  this  specifica- 
tion do  not  provide  an  answer.  Peoples  Loan  (&  In- 
vestment Co.  V.  Travelers  Ins.  Co.,  8th  Cir.  1945,  151 
F.  2d  437,  was  an  action  to  recover  on  a  double  indem- 
nity provision  for  accidental  death  of  insured — he  was 
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shot — in  an  encounter  with  a  police  officer.  Evidence 
was  admitted  of  insured's  prior  expressions  of  hostil- 
ity to  police  officers  and  of  prior  incidents  he  had  had 
with  them.  Here  the  Court  found  that  insured's  ex- 
pressions of  direct  animosity  against  the  police  was 
admissible  under  a  special  Arkansas  rule  on  the  sub- 
ject of  proof  of  self-defense,  and  that  they  were 
neither  too  remote  nor  prejudicial.  The  Court  pointed 
out  that  there  is  no  error  ''where  the  evidence  is  not 
such  as  is  clearly  apt  to  confuse  a  jury's  mind  or 
prejudice  its  judgment." 

In  Gordon  v.  United  States,  6th  Cir.  1947,  164  ¥. 
2d  855,  a  conspiracy  charge,  evidence  was  admitted  of 
defendant's  complicity  in  other  crimes  which  related 
closely  on  the  history  of  the  conspiracy.  The  Court 
held  its  admission  was  proper  stating  '*  ...  it  tended 
to  throw  light  upon  facts  and  conduct  in  issue."  Clune 
V.  United  States,  1895,  159  U.S.  590,  relates  to  a  con- 
spiracy to  obstruct  the  mails.  Certain  cables  (one 
from  Eugene  Y.  Debs)  concerning  the  stopping  of 
trains  were  received  in  evidence.  The  Supreme  Court 
found  that  these  cables  tended  to  show  the  existence 
of  the  conspiracy. 

How  different  is  the  instant  case?  Assuming  the 
truth  of  the  statement  attributed  to  Appellant  by  the 
witness  Walker,  it  does  not  reflect  anything  more  than 
an  intention  to  get  a  ''dead  beat"  to  pay  his  obligations 
probably  so  that  Appellant  would  have  some  money 
to  pay  the  taxes  which  were  due  from  his  company. 
If  Walker  had  said  he  was  heavily  indebted  to  a  bank. 
Appellant  would  undoubtedly  have  made  the  same 
reply  using  the  name  of  the  bank  instead  of  "Uncle 
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Sammy",  but  the  irrelevance  of  and  the  prejudice  in 
the  statement  attributed  to  him  is  readily  apparent. 


CONCLUSION. 

It  is  again  respectfully  urged  that  the  judgment 
appealed  from  herein  should  be  reversed. 

Dated,  Honolulu,  T.  H., 
December  12,  1957. 

Howard  K.  Hoddick, 

Attorney  for  Appellant. 
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No.  15,523 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Daniel  L.  Abdul, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


On  Appeal  from  the  United  States  District  Court 

for  the  District  of  Hawaii  in 

Cr.  No.  11,072. 

BRIEF  FOR  APPELLEE. 


JURISDICTION. 

The  District  Court  had  jurisdiction  at  the  trial  of 
this  case  under  18  U.S.C.  §  3231,  and  Rule  18,  Federal 
Rules  of  Criminal  Procedure.  After  conviction  on  six 
out  of  twelve  counts  of  the  Indictment,  a  timely 
appeal  was  taken  by  the  Defendant  and  the  jurisdic- 
tion of  this  Court  to  review  the  judgment  of  the  Dis- 
trict Court  is  invoked  imder  28  U.S.C.  §§  1291  and 
1294. 


STATEMENT  OF  THE  CASE. 

An  Indictment   containing  twelve   counts  was  re- 
turned against  Appellant  in  the  United  States  Dis- 


trict  Court  for  the  District  of  Hawaii  on  August  16, 
1956  under  §§  2707(b)  and  (c)  of  the  Internal  Reve- 
nue Code  of  1939,  and  §§  7202  and  7203  of  the  Inter- 
nal Revenue  Code  of  1954  charging  him,  as  President 
and  General  Manager  of  Home  Furniture  Co.,  Ltd., 
a  Honolulu  corporation  employing  labor,  with  will- 
fully, and  knowingly  failing  to  make  to  the  District 
Director  of  Internal  Revenue  at  Honolulu,  Employ- 
er's Quarterly  Federal  Tax  Returns  of  Wages  With- 
held from  his  employees  for  the  payment  of  Federal 
Income  Taxes  and  Federal  Insurance  Contribution 
Act  Taxes,  and  with  willfully  failing  to  truthfully 
account  for  and  pay  over  said  taxes  to  the  District 
Director  on  the  dates  and  for  the  amounts  as  follows 
(R.  3-15)  : 
Counts  I  and  II  Jan.  31,  1954      $2,987.58 

Counts  III  and  TV  Apr.  30,  1954        2,095.81 

Counts  V  and  VI  July  31,  1954        1,794.36 

Counts  VII  and  VIII        Oct.    31,  1954        1,796.85 
Counts  IX  and  X  Apr.  30,  1955        1,601.69 

Counts  XI  and  XII  July  31,  1955        1,380.87 

Appellant  pleaded  not  guilty  to  each  count  of  the 
Indictment  on  September  21,  1956  (R.  298).  The  case 
was  tried  by  jury  before  the  Honorable  Jon  Wiig, 
U.S.  District  Judge,  on  November  26  through  30,  and 
December  3  through  5,  1956  (R.  298-302).  On  Decem- 
ber 5,  1956  the  jury  returned  a  verdict  of  guilty  as 
to  each  of  the  odd  numbered  counts  and  not  guilty 
as  to  each  of  the  even  numbered  counts  (R.  295,  302). 
The  usual  motions  were  made  by  the  Defendant,  first 
after  the   termination  of  the   Plaintiff's   case,   then 


after  all  the  evidence  was  in,  and  subsequently  follow- 
ing the  verdict.  Each  was  denied  in  turn  (R.  300,  301, 
302),  and  judgment  was  rendered  against  the  Defend- 
ant on  January  11,  1957  (R.  303).  Notice  of  appeal 
was  filed  on  January  14,  1957  (R.  303). 

Although  Appellant  makes  no  point  of  the  suf- 
ficiency of  the  evidence  in  his  appeal  to  this  Court, 
he  has  gone  to  great  lengths  in  his  statement  of  the 
case  to  set  forth  the  ''facts"  relating  to  the  general 
issue  which  would  place  him  in  the  most  favorable 
light  in  this  Court  and  has  designated  piecemeal  cer- 
tain portions  of  the  record  apparently  for  this  pur- 
pose. 

When  served  with  Appellant's  Statement  of  Points 
to  be  Relied  Upon  on  Appeal,  and  Designation  of 
Record  on  Appeal  to  be  Printed,  Appellee  was  placed 
in  somewhat  of  a  dilemma  in  determining  just  exactly 
what  the  purpose  was  in  designating  those  certain 
portions  aforesaid  and  in  turn  what  additional  por- 
tions of  the  record  it  was  necessary  to  designate.  Un- 
less some  good  purpose  appeared  therefor  a  counter- 
designation  of  the  whole  record  would  have  been  ex- 
cessive and  would  have  resulted  in  a  very  expensive 
printing  bill.  For  this  reason  Appellee  singled  out 
a  few  portions  of  the  record  which  countered  to  some 
degree  those  portions  designated  by  Appellant  relating 
to  the  merits  of  the  case  and  filed  its  Counter-Designa- 
tion in  this  Court  on  April  22,  1957. 

It  was  anticipated  that  Appellant  intended  to  repre- 
sent to  this  Court  that  the  tax  returns  involved  in 
this  case  were  filed  and  the  taxes  ultimately  paid  vol- 


imtarily  by  him.  This  supposition  is  borne  out  in 
Appellant's  Opening  Brief,  pages  5  through  7.  Con- 
sequently, Appellee  designated  as  Item  No.  6  of  its 
additional  portions  of  the  record  material  to  consid- 
eration on  appeal  certain  testimony  of  George  D. 
Stratton  (R.  179,  180),  in  order  to  demonstrate  to 
the  contraiy,  i.e.,  that  the  record  showed  the  returns 
were  filed  under  duress  and  the  taxes  were  collected 
by  distraint  after  a  great  deal  of  effort  on  the  part 
of  the  Internal  Revenue  Agents.  A  review  of  all  of 
the  testimony  would  be  necessary  to  obtain  the  true 
picture. 

Appellant,  not  to  be  outdone,  filed  a  third  Designa- 
tion herein  on  or  about  April  24,  1957  calling  for 
additional  testimony  of  George  D.  Stratton  to  be 
printed  (R.  181-186).  This  third  Designation  which 
was  filed  by  Appellant  was  not  in  compliance  with 
any  of  the  rules  of  this  Court,  specifically.  Rule  17 
of  the  Rules  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit.  If  this  practice  were  allowed 
to  continue,  presumably  the  parties  could  designate 
and  counter-designate  ad  infinitum. 

Upon  a  review  of  the  whole  record  Appellee  con- 
tends that  a  statement  of  the  case  could  be  drawn 
fairly  describing  the  Appellant  as  an  extremely  dis- 
honest and  unscrupulous  man  in  the  operation  of  his 
business,  and  in  particular  in  his  relations  with  the 
Internal  Revenue  Agents.  Suffice  it  to  say.  Plaintiff's 
Requested  Instruction  No.  8  (R.  22,  23)  contains  a 
very  brief  but  adequate  siunmary  of  some  of  the  evi- 
dence contained  in  the  whole  record  to  this  effect. 


Most  of  the  comment  contained  therein  is  substan- 
tiated by  the  limited  portions  of  the  record  which 
have  been  printed  herein,  specifically  pages  66,  72,  73, 
76,  92,  93,  196,  145,  146,  160,  68,  69,  179,  180,  98-101, 
147,  148,  58,  97,  84,  85,  169,  171-173,  211,  213,  and 
Plaintiff's  Exhibits  niunbered  3,  8,  18,  19,  22  and  23, 
and  Defendant's  Exhibit  "H".  The  aforesaid  In- 
struction was  offered  in  good  faith  and  was  refused 
solely  on  the  ground  that  the  Court  declined  to  com- 
ment on  the  evidence  (R.  240,  241),  even  though  this 
type  of  instruction  has  been  given  consistently  in  tax 
cases,  on  the  authority  of  Spies  v.  U.  S.,  317  U.S.  492. 
See  Forster  v.  V.  S.,  9  Cir.  1956,  237  F.  (2d)  617,  619- 
20. 

With  the  foregoing  preliminary  comment  we  will 
state  briefly  the  case : 

Appellant,  during  the  period  covered  by  the  Indict- 
ment, was  President  and  General  Manager  of  Home 
Furniture  Co.,  Ltd.  a  Honolulu  corporation.  He  op- 
erated the  business  more  like  a  sole  proprietorship. 

In  connection  with  the  delinquencies  involved 
herein,  timely  tax  returns  and  checks  in  payment 
thereof  were  prepared  by  Appellant's  bookkeeper  and 
placed  on  his  desk  for  signature  and  mailing  to  the 
District  Director  of  Internal  Revenue.  In  each  case 
the  Appellant  declined  to  mail  the  return  and  remit- 
tance, ostensibly  because  he  did  not  have  sufficient 
cash  on  hand  to  satisfy  all  of  the  Company's  current 
obligations  and  elected  to  satisfy  others  rather  than 
pay  the  taxes.  He  was  advised  by  his  bookkeeper 
that  he  could  file  the  returns  without  payment  al- 


though  a  penalty  would  ensue,  howewer,  for  his  own 
reasons  he  elected  not  to  do  so.  There  is  ample  evi- 
dence from  which  it  could  be  concluded  that  he  did 
not  file  the  returns  without  payment  in  order  to  keep 
from  the  Internal  Revenue  Agents  the  information 
from  which  they  could  assess  the  tax  and  collect  it 
by  distraint. 

Soon  after  the  first  delinquency  the  Internal  Rev- 
enue Agents  began  their  extensive  inquiries,  both  in 
person  and  by  telephone,  which  continued  over  the 
better  part  of  two  years.  Appellant  represented  to 
the  Agents  that  the  returns  had  been  filed,  or  had 
been  mailed,  and  if  they  hadn't  been  received  they 
must  have  been  lost,  or  at  least  he  didn't  know  what 
had  happened  to  them.  When  such  representations 
were  made  Appellant  well  knew  that  the  returns 
which  had  been  prepared,  were  and  continued  to  re- 
main in  a  folder  on  Appellant's  desk.  Through  such 
misrepresentations,  and  others,  the  Appellant  was 
able  to  sidestep  the  Revenue  Agents  and  avoid  the  col- 
lection of  his  taxes  for  as  long  as  two  years.  In  each 
instance  duplicate  returns  were  ultimately  made  upon 
the  insistence  of  the  Internal  Revenue  Agents  so  that 
the  taxes  could  be  assessed  and  the  money  collected, 
which  was  eventually  accomplished  through  dis- 
traint. 

Although  the  Appellant  represented  inability  to 
pay  as  his  excuse  for  failing  to  file  and  pay,  the 
Company  bank  accounts  showed  that  during  the 
period  covered  by  the  six  quarters  involved,  when  a 
total  of  $11,657.16  in  withholding  taxes  was  required 


to  be  held  in  trust  under  the  law,  receipts  of  the  Com- 
pany in  the  amount  of  $379,278.02  were  disbursed  by 
it  for  other  obligations  (R.  84,  85,  169,  171-173,  211, 
213,  and  Plaintiff's  Exhibits  22  and  23).  And  during 
this  very  same  period,  out  of  these  amounts,  approxi- 
mately $82,784  accrued  to  the  benefit  of  the  Appel- 
lant individually  through  loans  and  withdrawals,  and 
salaries  to  himself  and  to  his  wife  (R.  98-101,  147, 
148,  58,  97,  Plaintiff's  Exhibits  15-19,  28,  and  De- 
fendant's Exhibit  '^H"). 

During  the  course  of  the  trial,  as  part  of  the 
Plaintiff- Apjoellee 's  case,  one  James  Walker  was 
called  to  testify  to  a  conversation  held  with  the  De- 
fendant on  February  1,  1955,  during  the  period  en- 
compassed by  the  Indictment,  reflecting  the  attitude 
of  the  Defendant  toward  taxes  due  to  the  United 
States  (R.  174-176).  Appellant  moved  to  strike  this 
testimony,  which  motion  was  denied,  and  then  moved 
for  a  mistrial,  which  motion  was  also  denied  (R.  177, 
178).  Appellant  assigns  as  error  the  denial  of  these 
motions  as  well  as  the  refusal  of  the  Court  to  give 
Appellant's  proposed  Instruction  No.  48  (R.  20)  rel- 
ative to  this  testimony. 

Subsequently  the  Defendant  took  the  stand  and  on 
cross-examination  was  questioned  in  detail  with  re- 
spect to  his  business  practices  during  the  period  cov- 
ered by  the  Indictment  for  the  purpose  of  impeach- 
ment and  to  test  his  credibility  and  to  demonstrate 
his  unscrupulousness  in  carrying  on  his  business  as  it 
might  reflect  upon  his  intent  in  failing  to  file  the 
Company's  tax  returns  and  pay  its  taxes   (R.  198- 
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210).  Appellant  assigns  the  allowance  of  these  ques- 
tions as  error. 

At  the  termination  of  the  evidence  Plaintiff  sub- 
mitted twenty-two  proposed  instructions  and  the  De- 
fense submitted  fifty-four  (R.  301).  The  settling  of 
the  Instructions  resulted  in  a  great  deal  of  debate  be- 
tween coimsel  (R.  214-261).  The  majority  of  this  cen- 
tered around  the  definitions  of  the  word  "willfully" 
as  contained  in  the  statutes  and  in  the  Indictment, 
and  the  distinction,  if  any,  between  the  definition  of 
the  word  as  applied  to  the  odd  counts  or  the  misde- 
meanor counts  and  the  even  counts  or  the  felony 
counts  under  the  two  different  statutory  sections  in 
light  of  the  decisions  in  U.  S.  v.  Murdoch,  290  U.S. 
389;  Spies  v.  U.  S.,  supra,  and  others.  Although  in- 
volved herein  were  different  felony  sections  of  the 
statute  which  have  never  been  construed  by  the  Su- 
preme Court,  the  Plaintiff- Appellee,  out  of  an  abun- 
dance of  caution  and  in  view  of  the  Spies  case,  sub- 
mitted its  proposed  Instruction  No.  7  (R.  20,  21) 
which  incorporated  the  more  stringent  definition  of 
the  word  ''willfully"  with  respect  to  the  felony 
comits  contained  in  the  Indictment  (R.  20-22).  The 
Court  adopted  the  distinction  and  accepted  the  pro- 
posed definition  as  applicable  with  respect  to  the  mis- 
demeanor counts.  Appellant  assigns  as  error  the  giv- 
ing of  the  less  stringent  instruction  on  the  definition 
of  "willfully"  with  relation  to  the  misdemeanor 
counts  upon  which  he  was  convicted.  The  significance 
of  this  issue  is  pointed  up  by  the  fact  that  the  jury 
acquitted  him  on  the  felony  counts. 


Appellant  also  assigns  as  error  the  giving  of  Plain- 
tiff's Requested  Instruction  No.  22  (R.  25),  a  gen- 
eral admonition  to  the  jury. 

Although  there  are  numerous  other  assignments  of 
error  contained  in  Appellant's  Statement  of  Points  to 
be  Relied  Upon  on  Appeal  (R.  308-310),  since  they 
have  not  been  treated  in  Appellant's  Opening  Brief 
it  is  assumed  that  they  have  been  abandoned. 


ARGUMENT. 

SUMMARY. 

1.  (a)  The  instruction  as  given  herein  and  as 
quoted  below  with  respect  to  the  misdemeanor  counts 
in  the  Indictment  of  which  the  Appellant  was  con- 
victed, taken  together  with  all  the  other  instructions, 
was  a  correct  statement  of  the  law  and  properly  sub- 
mitted to  the  jury  in  the  abstract  the  question  of  the 
wilfullness  of  the  Appellant  in  failing  to  file  the  re- 
quired tax  returns: 

^'The  word  'wilful,'  as  used  in  Counts  I,  III,  V, 
VII,  IX,  and  XI,  that  is,  in  failing  to  m.ake  a 
tax  return,  means  with  a  bad  purpose  or  without 
ground  for  believing  that  one's  act  is  lawful,  or 
without  reasonable  cause,  or  capriciously,  or  with 
a  careless  disregard  whether  one  has  the  right  so 
to  act." 

(b)  Appellant's  requested  instructions  numbered 
37,  38,  40,  41,  42,  45  and  46,  the  refusal  to  give  which 
he  complains  of  as  error,  were  unnecessary  in  view  of 


10 


the  instructions  given  and  inappropriate  because  un- 
sound in  law. 

2.  The  giving  of  Plaintiff's  Requested  Instruction 
No.  22  taken  with  all  the  other  instructions  did  not 
erroneously  appeal  to  the  jury  to  convict  the  Appel- 
lant and  is  not  shown  to  have  affected  the  substantial 
rights  of  the  Appellant.  Moreover,  the  giving  of  the 
instruction  was  not  validly  objected  to  at  the  trial  on 
the  grounds  now  stated. 

3.  The  testimony  of  James  Walker  relative  to  the 
admissions  of  the  Defendant  was  relevant  and  di- 
rectly material  to  the  principle  issue  of  intent  and 
willfulness  and  was  properly  offered  by  the  Govern- 
ment for  this  purpose. 

4.  The  questions  asked  the  Defendant  on  cross- 
examination  which  were  answered  over  objection  were 
appropriate  for  the  purpose  of  impeachment  and  to 
demonstrate  his  methods  of  carrying  on  his  business 
as  they  might  reflect  on  his  intent  and  willfulness  in 
failing  to  file  the  Company's  tax  returns  and  pay  its 
taxes,  and  the  jury  was  properly  instructed  in  this 
regard. 


THE  COURT  PROPERLY  INSTRUCTED  THE  JURY  ON  THE  MEAN- 
ING OF  THE  TERM  "WILLFULLY"  AS  USED  IN  THE  ODD 
OR  MISDEMEANOR  COUNTS  OF  THE  INDICTMENT  ON 
WHICH  THE  APPELLANT  WAS  CONVICTED. 

In  addition  to  the  standard  form  of  instructions 
relative  to  intent,  state  of  mind,  and  motive,  etc.,  the 
Court  gave  the  following  instructions  pertinent  to  the 


11 


question  of  willfulness  in  relation  to  the  odd  or  mis- 
demeanor Counts: 

''An  Act  is  done  or  omitted  knowingly  if  done  or 
omitted  voluntarily  and  purposely  and  not  be- 
cause of  mistake  or  inadvertence  or  other  inno- 
cent reason.  An  act  is  done  wilfully  if  done  vol- 
untarily and  purposely  and  with  specific  intent 
to  do  that  which  the  law  forbids.  An  omission  to 
act  is  done  wilfully  if  done  voluntarily  and  pur- 
posely and  with  the  specific  intent  to  fail  to  do 
that  which  the  law  requires  to  be  done.  A  person 
who  knowingly  does  an  act  which  the  law  forbids 
or  who  knowingly  fails  to  do  an  act  which  the  law 
requires,  purposely  intending  to  violate  the  law, 
acts  with  specific  intent."  (R.  268). 

*  ****** 

''Now,  as  to  the  other  counts  of  the  indictment, 
one,  three,  five,  seven,  eight  (sic.)  and  eleven, 
generally  speaking,  what  I  have  just  read  to  you 
is  applicable  with  this  limitation  on  the  definition 
of  the  word  'wilful'  in  failing  to  make  a  tax  re- 
turn. In  that  connection  it  means  with  a  bad  pur- 
pose or  without  grounds  for  believing  that  one's 
act  is  lawful  or  without  reasonable  cause  or  ca- 
priciously or  with  a  careless  disregard  of  whether 
one  has  a  right  so  to  act."  (R.  269). 

*  ****** 

"You  are  instructed  that  if  from  the  evidence 
you  find  that  the  defendant  did  not  file  tax  re- 
turns at  the  time  or  times  required  by  law  (or 
that  he  did  not  pay  the  tax  required  by  law), 
such  failures  in  themselves  do  not  constitute  wil- 
fulness under  the  law,  unless  you  find  that  the 
filing  (and  paying)  late  of  such  taxes  were  acts 
with  a  bad  purpose  or  an  evil  motive.  If  the 
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Government's  proof  goes  no  further  than  to 
establish  a  state  of  facts  for  (sic.)  which  the  in- 
ference of  untruthfuhiess  or  wilfulness  may  not 
(sic.)  be  reasonably  drawn,  then  the  Government 
has  failed  to  establish  the  charges  beyond  a  rea- 
sonable doubt,  and  under  such  circumstance  it 
would  be  the  duty  of  the  jury  to  acquit  the  de- 
fendant." (R.  274).  [Appellant's  proposed  In- 
struction No.  35]. 

Following  objections  made  by  Appellant's  counsel, 

the  Court  gave  the  following  additional  instructions: 
(I 

"...  The  word  Svilful'  as  used  in  counts  1,  3, 
5,  7,  9,  and  11,  that  is,  failing  to  make  a  tax  re- 
turn, means  with  a  bad  purpose  or  without 
grounds  for  believing  that  one's  act  is  lawful  or 
without  reasonable  cause  or  capriciously  or  with 
a  careless  disregard  whether  one  has  the  right  so 
to  act.  With  regard  to  the  other  counts,  2,  4,  6, 
8,  10  and  12,  I  supplement  my  instructions  on  the 
definition  of  wilful  in  the  following  language: 
An  act  is  done  wilfully  if  done  voluntarily  and 
purposely  and  with  a  specific  intent  to  do  that 
which  the  law  forbids.  Wilfulness  implies  a  bad 
faith  and  an  evil  motive."  (R.  287,  288). 

After  deliberating  for  a  while  the  jury  inquired 
further  as  to  the  meaning  of  'Svillfully"  and  the 
Court  gave  the  following  instruction: 

''The  word  Svilful'  as  used  in  counts  1,  3,  5,  7, 
9  and  11,  that  is,  failing  to  make  a  tax  return, 
means  with  a  bad  purpose  or  without  grounds 
for  believing  that  one's  act  is  lawful  or  without 
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reasonable  cause,  or  capriciously  or  with  a  care- 
less disregard  whether  one  has  the  right  so  to  act. 
The  word  'wilful'  as  used  in  counts  2,  4,  6,  8, 
10  and  12,  that  is,  in  failing  to  truthfully  account 
for  and  pay  over  the  taxes,  means  with  knowledge 
of  one's  obligation  to  pay  the  taxes  due  and 
with  intent  to  defraud  the  Government  of  that 
tax  by  any  affirmative  conduct.  Further,  with 
respect  to  these  counts,  wilfulness  implies  bad 
faith  and  an  evil  motive."    (R.  290,  291,  292). 

Later  the  jury  made  inquiry  regarding  the  instruc- 
tions on  the  word  "willfully"  pertaining  to  Counts 
II,  IV,  VI,  VIII,  X  and  XII,  that  is,  the  even  Counts, 
and  the  Court  again  instructed  them  in  the  same 
words  as  above,  limiting  the  instruction  to  the  defi- 
nition of  the  word  "willful"  as  it  applied  to  the  even 
Coimts,  i.e.,  omitting  the  first  sentence  above  (R.  293). 

In  TJ.  S.  V.  Murdoch,  1933,  290  U.S.  389,  the  Su- 
preme Court  had  occasion  to  analyze  the  meaning  of 
the  word  "willfully"  as  it  was  used  in  Section  1114(a) 
of  the  Revenue  Act  of  1926,  and  Section  146(a)  of 
the  Revenue  Act  of  1928,  both  of  which  sections  are 
in  the  identical  words  of  Section  2707(b)  of  the 
Internal  Revenue  Code  of  1939  involved  herein.  The 
Court  stated  at  290  U.S.,  pages  394  and  395: 

"...  when  used  in  a  criminal  statute  it  [wilfully] 
it  generally  means  an  act  done  with  a  bad  pur- 
pose (cit)  ;  without  justifiable  excuse  (cit)  ;  stub- 
bornly, obstinately,  perversely,  (cit)  .  .  .  without 
ground  for  believing  it  is  lawful  (cit),  or  conduct 
marked  by  careless  disregard  whether  or  not  one 
has  the  right  so  to  act  (cit)." 
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And  later  on  when  dealing  with  the  word  ^'willfnlly" 
as   applied   to   the   felony   sections   of   the   Internal 
Revenue  Statutes,  the  Supreme  Court  stated  in  Spies 
V.  U.  S.,  siipi^a,  317  U.S.  at  pages  497-498  and  499: 
"...  willful  as  we  have  said,  is  a  word  of  many 
meanings,  its  construction  often  being  iniluenced 
by  its  context.    U.  S.  v.  Murdock,  290  U.S.  389. 
It  may  well  mean  something  more  as  applied  to 
nonpayment  of  a  tax  than  when  applied  to  failure 
to  make  a  return.    Mere  voluntary  and  purpose- 
ful, as  distinguished  from  accidental,  omission  to 
make   a  timely  return  might  meet  the  test  of 
willfulness." 
******* 

"Willful  but  passive  neglect  of  the  statutory 
duty  may  constitute  the  lesser  offense,  ..." 

In  U.  S.  V.  Di  Silvestro,  1957,  147  F.Supp.  300, 
304,  Judge  Lord  of  the  Eastern  District  of  Pa.  had 
occasion  to  address  himself  to  this  question  in  ana- 
lyzing the  sufficiency  of  the  evidence  of  willfulness 
in  a  "failure  to  file"  case.  He  too  interpreted  Spies 
as  calling  for  a  dual  standard  between  misdemeanor 
and  felony  cases: 

"The  essentials  of  willfulness  are  seldom  suc- 
cessfully defijied,  in  these  tax  cases,  in  the  ab- 
stract, see  Forster  v.  United  States,  9  Cir.,  1956, 
237  F.2d  617,  619;  Murdock  v.  United  States, 
1933,  290  U.S.  389,  54  S.Ct.  223,  78  L.Ed.  381. 
That  the  present  'lesser  offense'  of  a  misdemeanor 
requires  a  showing  considerably  less  positive  than 
required  for  a  conviction  under  the  felony  stat- 
ute counterpart  of  the  act  here  in  question,  26 
U.S.C.A.  §7201,  formerly  §  145(b),  is  neverthe- 
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less  clear,  Spies  v.  United  States,  1943,  317  U.S. 
492 " 

In  TJ.  S.  V.  Murdoch,  supra,  the  trial  court  refused 
to  submit  to  the  jury  the  bona  fides  of  the  Defendant's 
refusal  to  give  information  to  the  Internal  Revenue 
Agents  as  required  by  the  statute  on  the  ground  of 
self-incrimination  and  possible  prosecution  under 
State  statutes  but  to  the  contrary  in  effect  directed 
the  jury  to  return  a  verdict  of  guilty.  See  also  U.  S. 
V.  Morisette,  342  U.S.  246. 

A  similar  issue  was  presented,  where  the  penalty 
section  of  the  statute  §  2707(a)  of  the  Internal  Rev- 
enue Code  of  1939,  was  involved,  in  Kellems  v.  TJ.  S., 
D.C.  Conn.  1951,  97  F.Supp.  681.  In  that  case  Miss 
Kellems  had  taken  the  position  that  she  was  not 
responsible  for  the  penalty  because  she  had  refused 
to  withliold  the  tax  on  the  ground  that  the  statute 
was  unconstitutional.  The  analogy  between  this  situ- 
ation and  that  involved  in  Murdoch  is  at  once  ap- 
parent. Judge  Hincks  defined  the  meaning  of  the 
word  "willful"  in  the  statute  as  "  'without  reasonable 
cause',  that  is  to  say,  'capricious'  ",  97  F.Supp.,  page 
682.  He  then  went  on  to  siunmarize  the  evidence  to 
determine  whether  or  not  the  actions  of  Miss  Kellems 
based  on  her  stated  position  that  the  law  was  uncon- 
stitutional were  in  fact  in  good  faith,  or  conversely, 
whether  the  refusal  to  withhold  the  tax  was  "with- 
out reasonable  cause". 

The  requirement  of  Murdoch  is  that  the  term  "will- 
ful" be  defined  to  mean  something  more  than  mere 
carelessness  or  negligence  or  inadvertence.  Pappas  v. 
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U,  S.,  10  Cir.  1954,  216  F.(2d)  515,  519.  There  is  no 
question  but  that  the  instruction  given  here  by  the 
trial  court  satisfied  the  test.  The  words  ''with  a  bad 
purpose  or  without  grounds  for  believing  that  one's 
act  is  lawful  or  without  reasonable  cause  or  capri- 
ciously or  with  a  careless  disregard  whether  one  has 
the  right  so  to  act"  are  either  identical  to,  synonymous 
with,  or  in  the  same  category  of  meaning  as  the  words 
used  in  siunmary  by  the  Supreme  Court  in  Murdoch 
to  define  the  word  "willful".  The  selection  of  the 
23articular  words  in  this  case  at  the  trial  level  was 
made  in  order  to  adopt  the  ones  most  descriptive  of 
the  conduct  of  the  Defendant  as  demonstrated  by  all 
the  evidence.  At  the  same  time  no  comment  was  made 
on  the  evidence  by  the  trial  judge  (R.  240-241,  275). 

It  should  also  be  pointed  out  that  the  possibility 
of  carelessness  or  negligence  or  inadvertence  is  nega- 
tived in  the  Indictment  which  in  each  instance  alleges 
that  the  Defendant  "well  knowing  his  duty  and  obli- 
gation to  make  such  return,  did  willfully  and  know- 
ingly fail  to.  .  .  ."  (R.  4-14).  See  Nickell  v.  U.  S.,  9 
Cii\  1908,  161  Fed.  702,  706.  Moreover,  the  Court 
instiTicted  the  jury  that  "an  act  is  done  or  omitted 
knowingly  if  done  or  omitted  voluntarily  and  pur- 
X)osely  and  not  because  of  mistake  or  inadvertence 
or  other  innocent  reason"  (R.  268). 

With  the  exception  of  Yarhorough  v.  U.  S.,  4  Cir. 
1956,  230  F.(2d)  56,  cert.  den.  351  U.S.  969,  none  of 
the  cases  cited  by  Appellant  (Br.  25)  supports  his 
contentions  with  respect  to  the  issue  of  willfulness 
and  the  proper  definition  thereof  as  applicable  to  a 
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^^failiire  to  file"  case.  Each  of  those  cases  involved 
tax  evasion,  wherein  the  requirements  of  the  Spies 
case,  supra,  must  be  satisfied.  But  Spies  is  not  in 
point  when  considering  the  proper  definition  of  will- 
fulness in  a  "failure  to  file"  case,  with  the  exception 
of  the  dicta  therein  cited  above.  Pappas  v.  U.  S., 
supra,  216  F.(2d)  at  page  519. 

In  Yarborough  v.  U.S.,  supra,  the  Court  approved 
the  following  instructions  as  applicable  to  willful 
failure  to  file  tax  returns: 

"...  the  word  'wilful'  when  used  in  a  criminal 
statute  means  an  act  done  with  a  bad  purpose, 
or  one  done  without  justifiable  excuse,  or  one 
done  stubbornly,  or  obstinately,  perversely,  with 
a  bad  motive". 

Although  the  Courts  quite  often  include  as  part 
of  the  definition  of  the  word  "willful"  as  applicable 
to  tax  statutes,  the  terms  "evil  motive",  or  "bad 
motive",  it  is  believed  that  the  use  of  the  word 
"motive"  should  best  be  avoided  in  instructing  on 
the  question  of  willfulness  and  criminal  intent.  In 
this  regard  the  standard  instruction  which  has  been 
given  with  approval  time  and  time  again  in  criminal 
cases  was  given  by  the  trial  judge  in  this  case 
(R.  269)  : 

"Intent  and  motive  should  never  be  confused. 
Motive  is  that  which  prompts  a  person  to  act. 
Intent  refers  only  to  the  state  of  mind  with 
which  the  act  is  done.  Personal  advancement  and 
financial  gain  are  two  well  recognized  motives 
for  much  of  human  conduct.  These  laudable 
motives  may  prompt  one  person  to  volunteer  acts 
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of  good,  another  to  volunteer  acts  of  crime.  Good 
motive  alone  is  never  a  defense  where  the  act 
done  is  a  crime.  If  a  person  intentionally  does 
an  act  which  the  law  denounces  as  a  crime, 
motive  is  immaterial  except  insofar  as  evidence 
of  motive  may  aid  in  determination  of  the  issue 
as  to  intent." 

A  careful  reading  of  Murdoch  indicates  that  the 
descriptive  term  ''evil  motive"  is  merely  used  to  de- 
fine the  converse  of  good  faith  and  therefore  is  merely 
a  general  characterization  of  the  previously  smnmar- 
ized  definition  of  the  word  "willfully"  as  found  at 
pages  394  and  395  of  290  U.S.,  and  as  used  in  sub- 
stantially the  same  form  in  the  instructions  in  this 
particular  case. 

Appellant  again  relies  on  his  carefully  selected  por- 
tions of  the  record  referred  to  above  in  his  Statement 
of  Facts  and  contends  that,  based  thereon,  the  issue 
of  the  bona  fides  of  his  delinquencies  should  have  been 
submitted  to  the  jury  and  that  an  issue  of  good 
faith  was  raised  thereby.  It  is  submitted  that  the 
question  of  whether  any  substantial  issue  of  that 
nature  is  involved  would  require  a  review  of  the  en- 
tire record  which  the  Appellant  has  failed  to  desig- 
nate. 4A  C.J.S.,  Appeal  and  Error,  §  1182b,  page 
1306;  Sharp  v.  U.  S.,  5  Cir.  1922,  280  Fed.  86,  89, 
cert.  den.  260  U.S.  730.  See  Yarhorough  v.  U.  S., 
supra,  230  F.(2d)  at  page  60. 

The  only  scintilla  of  evidence  which  might  raise 
the  question  of  good  faith  is  the  excuse  Appellant 
gav€  on  the  stand,  that  he  did  not  file  his  returns 
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because  he  did  not  have  the  money  to  pay  the  taxes 
and  thought  the  taxes  must  be  paid  when  the  returns 
were  filed.  In  the  same  breath  he  admitted  lying 
to  the  Internal  Revenue  Agents  by  representing  to 
them  upon  inquiry  that  the  returns  had  been  mailed 
(R.  196).  And  he  made  the  statement  in  the  face 
of  the  testimony  of  his  own  bookkeeper,  Mr.  Wa- 
tanabe,  that  he  had  been  advised  that  the  payment 
need  not  accompany  the  return  (R.  86,  133).  This, 
together  with  all  the  overwhelming  evidence  appear- 
ing in  the  record  as  a  whole,  most  of  which  is  not 
now  before  this  Court,  clearly  established  that  this 
defense  had  no  substance  to  it  whatsoever. 

But  even  giving  Appellant  the  benefit  of  the  doubt 
on  the  record  that  is  now  before  this  Court,  he  cannot 
complain  for  other  reasons.  Inability  to  pay  the  taxes 
is  not  a  good  legal  reason  for  failure  to  file  a  tax  re- 
turn, although  such  evidence  is  admissible  and  may  be 
considered  along  with  all  the  other  evidence  in  the 
case  in  determining  whether  the  delinquent's  action 
in  failing  to  file  the  returns  was  willful.  Yarhorough 
V.  U.  S.,  supra,  230  F.(2d)  at  page  60;  U.  S.  v.  Di 
Silvestro,  supra,  147  F.Supp.  at  page  304.  This  does 
not  necessarily  mean  that  the  Court  is  obligated  to 
instruct  the  jury  specifically  on  this  isolated  subject, 
particularly  where  the  Court  has  declined  to  comment 
on  the  evidence.  TJ.  S.  v.  Herskovitz,  2  Cir.  1954,  209 
F.(2d)  881,  886.  As  indicated  above  it  is  clear  from 
the  Mtirdock  case  that  the  question  of  good  faith  is 
negatived  by  the  type  of  instruction  given  herein  and 
the  definitions  of  the  word  '' willfulness"  as  appear 
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ill  that  case.  And  so  long  as  those  definitions  are  a 
correct  statement  of  the  law,  approved  by  the  Su- 
preme Court,  there  is  no  requirement  that  the  Appel- 
lant be  allowed  numerous  proposed  instructions,  in 
many  cases  incorrectly  stating  the  law,  Blalack  v. 
U.  S.,  6  Cir.  1946,  154  F.(2d)  591,  597,  cert.  den.  329 
U.S.  738,  reh.  den.  329  U.S.  828 ;  and  each  invitation 
to  acquit.  Forster  v.  U.  S.,  9  Cir.  1956,  237  F.(2d) 
617,  621. 

Moreover,  after  instructing  the  jury  on  the  subject 

of  willfulness  and  intent  as  follows : 

''  .  .  .  An  omission  to  act  is  done  wilfully  if  done 
volimtarily  and  pui^posely  and  with  the  specific 
intent  to  fail  to  do  that  which  the  law  requires  to 
be  done.  A  person  who  .  .  .  knowingly  fails  to  do 
an  act  which  the  law  requires,  purposely  intend- 
ing to  ^T-olate  the  law,  acts  with  specific  intent." 
(R.  268), 

the  trial  judge  went  on  to  give  the  general  instruction 
on  the  proof  of  intent  by  circumstantial  evidence  and 
ended  with  the  following: 

''In  determining  the  issue  as  to  the  intent,  the 
jury  is  entitled  to  consider  any  statements  made 
and  acts  done  or  omitted  hy  the  accused  and  all 
facts  and  circumstances  and  evidence  which  may 
aid  in  determination  of  the  state  of  mind."  (Em- 
phasis added)    (R.  268,  269). 

This  was  a  general  instruction  without  any  unneces- 
sary comment  on  the  evidence  which  placed  the  bona 
fides  of  Appellant's  delinquencies  before  the  jury. 
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With  the  foregoing  in  mind,  we  should  examine  the 
proposed  instructions  set  forth  by  the  Appellant,  the 
refusal  to  give  which  he  complains  of  as  error. 

First  of  all  it  should  be  reemphasized  that  at  the 
settling  of  instructions  the  Court  went  on  record  as 
declining  to  comment  on  the  evidence  (R.  240-241). 
This  occurred  in  connection  with  Plaintiff's  proposed 
Instruction  No.  8  (R.  22,  23).  In  addition  to  refusing 
Plaintiff's  proposed  Instruction  No.  8  on  this  groimd, 
the  Court  also  refused,  apparently  for  the  same  rea- 
son, Plaintiff's  proposed  Instruction  No.  10,  and  the 
second  paragraph  of  Plaintiff's  proposed  Instruction 
No.  11  (R.  24,  247).  This  policy  was  followed  con- 
sistently throughout  the  settling  of  instructions  and  as 
a  result  nowhere  in  the  instructions  as  given  does 
there  appear  any  comment  on  the  evidence.  More- 
over, the  Court  announced  this  position  to  the  jury 
(R.  275).  Therefore,  so  long  as  the  legal  definitions 
given  in  the  instructions  were  correct,  the  Appellant 
cannot  complain  of  the  refusal  to  give  his  proposed 
Instructions  niunbered  40,  41,  42  and  45  (R.  17-19), 
inasmuch  as  each  of  those  involved  comments  on  the 
evidence.  U.  S.  v.  Herskovitz,  supra.  Now  with  ref- 
erence to  each  of  the  proposed  instructions  which 
were  refused. 

Appellant's  Proposed  Instruction  No.  37  (B.  17): 
"You  are  instructed  that  before  you  can  fi^nd  the 
Defendant  guilty  of  the  charges  contained  in  the 
indictment,  you  must  first  find,  from  the  evidence, 
that  he  was  wilful.  The  wilfulness  required  in  a 
criminal  action  must  be  established  by  evidence 
that  shows  affirmative  or  positive  acts  on  the  part 
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of  the  Defendant,  that,  in  and  of  themselves, 
spell  out,  specifically,  bad  purpose  or  evil  mo- 
tive. If  you  do  not  find  such  specific  acts  in  the 
evidence,  then  you  must  return  a  verdict  of  'Not 
Guilty'.  " 

This  instruction  would  not  have  been  objectionable 
if  restricted  to  the  felony  Counts.  However,  since  Ap- 
pellant made  no  effort  to  distinguish  between  the  two 
types  of  offenses  in  his  proposed  instructions,  the 
Court  could  do  no  more  than  to  refuse  the  instruction 
as  ha^dng  been  covered  by  other  instructions  (R. 
259).  And  certainly  the  requirement  of  ''affirmative 
or  positive  acts  on  the  part  of  Defendant"  is  incon- 
sistent with  the  definition  of  "willful  but  passive 
neglect  of  the  statutory  duty"  as  given  by  the  Su- 
preme Court  in  Spies  v.  U.  S.,  supra,  317  U.S.  at 
page  449.  77.  S.  v.  Di  Silvestro,  supra. 

Appellant's  Proposed  Instruction  No.  38  (R.  17): 
' '  If  you  find  that  the  filing  of  the  returns  and  the 
payment  of  the  taxes  due  were  not  delayed  by 
Mr.  Abdul  with  any  bad  purpose  or  evil  motive 
on  his  part,  then  you  must  find  him  'Not 
Guilty'." 

The  foregoing  instruction  was  also  refused  as  cov- 
ered (R.  259).  Again  there  was  no  attempt  to  distin- 
guish between  the  felony  and  the  misdemeanor  Counts 
here,  and  the  instruction  is  in  the  nature  of  a  com- 
ment on  the  evidence  inasmuch  as  it  used  the  word 
"delayed"  in  connection  with  the  filing  of  the  returns 
and  the  words  "payment  of  the  taxes  ...  by  Mr. 
Abdul",  whereas,  the  issue  is  not  the  delay  but  the 
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failure  to  file  the  returns  when  due.  Also,  the  evi- 
dence is  that  the  returns  were  extracted  and  the  taxes 
collected  from  the  Appellant  and  not  filed  and  paid 
by  him.  (R.  179,  180,  184-186). 

Appellant's  Proposed  Instruction  No.  40   (R.  17, 
18): 

*'If  you  find  from  the  evidence  that  the  Defend- 
ant did  make  all  tax  returns  required  of  him, 
even  though  paid  late,  that  he  did  keep  accurate 
records;  that  he  supplied  the  government  agents 
with  information  requested  even  if  delayed  at 
times;  that  he  did  eventually  pay  the  taxes  due 
and  that  he  truthfully  accounted  for  his  tax  lia- 
bility, then  the  Defendant  cannot  have  acted  with 
bad  purpose  or  evil  motive,  and  if  you  so  find 
from  the  evidence,  then  you  must  return  a  ver- 
dict of  'Not  Guilty'." 

This  proposed  instruction  was  a  clear  attempt  to 
have  the  Court  usurp  the  functions  of  the  jury  (R. 
223).  Moreover,  as  indicated  above,  it  distorted  the 
evidence  in  the  whole  record  to  the  extent  that  it  was 
in  the  nature  of  argument  by  Appellant's  counsel  in 
summation.  If  the  Court  were  commenting  on  the  evi- 
dence and  the  instruction  were  not  written  in  such 
distorted  form,  and,  following  the  summary  of 
"facts"  contained  therein,  if  it  had  terminated  with 
the  words  to  the  effect  that  "you  should  consider 
these  facts  in  determining  whether  or  not  the  De- 
fendant's failure  to  file  the  tax  returns  was  willful", 
rather  than  the  direction  to  acquit,  then  it  might  have 
been  appropriate.  See  U.  S.  v.  Murdoch,  supra.  The 
same  comment  applies  to  the  proposed  Instructions 
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numbered  41,  42  and  45  that  follow.  The  invitation  or 
direction  to  acquit  is  entirely  inappropriate  to  this 
type  of  instruction. 

Appellant's  Proposed  Instruction  No.  41  (R.  18): 
**If  you  should  find  from  the  evidence  that  the 
defendant  may  have  been  impolite,  crude,  abrupt, 
trying  or  even  irritating  to  any  one  or  even  all  of 
the  Internal  Revenue  Service  employees  and 
agents,  none  of  these  are  evidence  of  bad  purpose 
or  evil  motive  or  of  wilfulness  on  the  part  of  the 
defendant." 

The  same  observations  apply  to  the  foregoing  in- 
struction as  were  made  regarding  Appellant's  pro- 
posed Instruction  No.  40  above. 

Appellant's  Proposed  Instruction  No,  42  (B.  18): 
''If  you  find  that  it  was  the  intention  of  Mr. 
Abdul  to  pay  the  taxes  due  when  sufficient  funds 
were  available,  then  you  must  find  him  'Not 
Guilty'  of  each  and  every  count  of  the  indict- 
ment." 

This  is  an  incorrect  statement  of  the  law.  Yar- 
horough  v.  TJ.  S.,  supra,  230  F.(2d)  at  pages  60-61; 
Z7.  S.  V.  Bi  Silvestro,  supra,  147  F.Supp.  at  page  304. 

Appellant's  Proposed  Instruction  No.  45  (R.  19): 
"If  you  find  from  the  evidence  that  the  Defend- 
ant did  disclose  his  true  tax  liability,  then  this 
is  evidence  that  the  necessary  criminal  wilfulness 
on  his  part  was  not  present,  and  you  must  find 
him  not  guilty." 

To  the  foregoing  instruction  the  trial  judge  stated: 
"I  do  not  think  45  is  a  correct  statement  of  the  law 
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applicable  to  the  facts  of  this  case."  (R.  226).  This  is 
a  complete  and  utter  distortion  of  the  evidence  since 
the  Defendant  did  not  disclose  any  tax  liability. 

Appellant's  Proposed  Instruction  No.  46  (B.  19): 
''Before  you  can  find  the  Defendant  guilty  of 
wilfulness  you  must  be  certain  that  the  evidence 
shows  specific  intent,  that  is,  you  must  be  able  to 
point  to  the  specific  acts  which  constitute  the  acts 
of  wilfulness ;  if  you  cannot  do  so,  then  you  must 
find  the  Defendant  'Not  Guilty'." 

This  instruction  was  also  refused  as  covered  (R. 
259).  Moreover,  as  proposed,  the  instruction  is  not  a 
correct  statement  of  the  law  since  it  confuses  the  evi- 
dence with  respect  to  willfulness  with  the  question  of 
specific  intent.  The  Court  gave  the  proper  instruction 
on  the  question  of  specific  intent  (R.  268).  It  is  also 
questionable  whether  specific  intent,  as  it  is  properly 
defined  in  the  law,  is  required  in  a  "failure  to  file" 
or  misdemeanor  tax  case.  "Ignorance  of  the  law  is  no 
defense  to  crime,  except  that,  where  wilfulness  is  an 
element  of  the  crime,  ignorance  of  a  duty  imposed  by 
law  may  negative  willfulness  in  failure  to  perform 
the  duty."  Yarhoroiigh  v.  U.  S.,  supra,  230  F.(2d)  at 
page  61.  In  that  case  the  Court  also  approved  the  re- 
fusal of  the  trial  judge  to  charge  that  ignorance  of 
the  law  would  constitute  a  defense  to  the  charges  con- 
tained in  the  indictment.  230  F.(2d)  at  page  60.  See 
also  Forster  v.  U.  S.,  supra,  237  F.(2d)  at  page  621. 

It  is  conceded  that  an  instruction  in  the  form  of 
that  given  in  the  Yardorough  case  and  approved  by 
the  Fourth  Circuit  at  230  F.(2d),  page  60,  would  have 
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been  appropriate  in  this  case.  But  no  such  instruc- 
tion was  offered.  Moreover,  the  trial  judge,  as  pre- 
viously indicated,  went  on  record  as  declining  to  com- 
ment upon  the  evidence,  which  he  had  the  full  right 
to  do,  and  further  so  advised  the  jury.  For  this  rea- 
son the  adequacy  of  the  instructions  as  given  in  the 
abstract  with  respect  to  the  definition  of  ''willful- 
ness" must  be  the  determining  criterion.  Since  it  has 
been  demonstrated  that  they  were  legally  sound  and 
correct,  there  can  be  no  finding  of  error  in  failure  to 
give  other  proposed  instructions  which  were  refused 
on  valid  grounds  as  either  unsound  in  law  or  already 
covered. 

In  summary,  Appellant  acknowledges  that  the  term 
"willful"  may  have  different  meanings  in  different 
contexts,  bu.t  goes  on  to  argue  as  a  matter  of  statu- 
tory construction  that  Congress  must  have  intended 
that  it  have  the  same  meaning  in  two  consecutive  sec- 
tions of  the  same  Act  (Sections  2707(b)  and  (c).  In- 
ternal Revenue  Code  of  1939,  and  Sections  7202  and 
7203,  Internal  Revenue  Code  of  1954),  even  though 
the  offenses  involved  are  separate  and  distinct  and 
are  misdemeanors  in  one  section  and  felonies  in  the 
other  (Br.  27).  But  as  we  have  demonstrated  the 
Supreme  Court  in  the  Spies  case  has  clearly  set  the 
pattern  of  distinction  between  the  two  types  of  will- 
fulness. 317  U.S.  at  pages  497-499;  and  Z7.  S.  v.  Bi 
Silvestro,  supra,  147  F.Supp.  at  page  304. 
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II. 

THE  COURT  PROPERLY  GAVE  THE  GOVERNMENT'S 
REQUESTED  INSTRUCTION  NO.  22  TO  THE  JURY. 

Appellant's  Requested  Instruction  No.  22  (B.  25): 
"The  importance  of  your  duties  as  jurors  re- 
quires that  you  consider  the  right  of  the  Govern- 
ment of  the  United  States  to  have  its  laws  prop- 
erly executed,  and  that  it  is  with  you  citizens 
selected  from  this  District  that  finally  rests  the 
duty  of  determining  the  guilt  or  innocence  of 
those  accused  of  crime,  and  unless  you  do  your 
duty  you  might  just  as  well  strike  the  laws  from 
the  statute  books." 

Objection  was  made  to  the  giving  of  this  instruc- 
tion on  the  ground  that  it  was  more  in  the  nature  of 
comments  and  conclusions  rather  than  instructions  as 
to  the  law  (R.  252),  and  that  it  was  contrary  to  the 
law  applicable  and  principally  in  tax  cases  (R.  283). 
No  objection  was  made  at  the  trial  that  the  instruc- 
tion constituted  an  invasion  of  the  province  of  the 
jury  and  was  an  invitation,  if  not  a  direction  to  con- 
vict as  the  Appellant  now  argues.  (Br.  28).  Since 
this  objection  was  never  called  to  the  attention  of  the 
trial  judge,  it  is  obvious  that  he  had  no  opportunity 
to  scrutinize  the  instruction  in  that  light  and  to 
amend  it  accordingly  if  he  considered  it  necessary. 
The  ground  for  objection  urged  on  appeal  must  be 
the  same  as  that  presented  to  the  trial  Court.  Bart- 
lett  V.  U.  S.,  10  Cir.  1948,  166  F.(2d)  920,  927. 

In  any  event  the  instruction  was  not  in  any  way  im- 
proper, particularly  when  considering  it  in  light  of 
all  the  other  instructions  and  the  evidence  in  the  case. 
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In  U.  S.  V.  Witt,  2  Cir.  1954,  215  F.(2d)  580,  585,  the 
Court  held   that  the   following  instruction   did  not 
erroneously  appeal  to  the  jury  to  convict: 
[Footnote  4] 

''Now,  ladies  and  gentlemen,  if  you  find  that  the 
evidence  respecting  the  defendants,  or  a  defend- 
ant, is  as  consistent  with  innocence  as  with  guilt, 
such  defendant  or  defendants  should  be  acquitted. 
If  you  find  that  the  law  has  not  been  violated, 
you  should  not  hesitate  for  any  reason  to  find  a 
verdict  of  acquittal.  But,  on  the  other  hand,  if 
you  find  that  the  law  has  been  violated  as 
charged,  you  should  not  hesitate  because  of  sym- 
pathy or  any  other  reason  to  render  a  verdict  of 
guilty,  as  a  clear  warning  that  a  crime  of  this 
character  may  not  be  committed  with  impunity. 
The  public  is  entitled  to  be  assured  of  this." 

The  similarity  of  the  two  instructions  is  at  once 
apparent. 

In  V.  S.  V.  Link,  3  Cir.  1953,  202  F.(2d)  592,  594, 
cited  by  Appellant  (Br.  28),  the  charge  complained 
of  was  as  follows : 

"...  But  if  on  the  other  hand  you  find  that  the 
law  has  been  violated  as  charged  in  this  indict- 
ment, then  you  should  not  hesitate,  because  of 
sympathy,  prejudice  or  any  extraneous  consider- 
ation of  any  kind,  to  render  a  verdict  of  guilty 
as  a  clear  warning  to  all  that  crime  cannot  be 
committed  with  impunity  in  the  United  States 
and  go  unpimished.  THE  PEOPLE  OF  THIS 
STATE  AND  OF  THE  UNITED  STATES 
ARE  ENTITLED  TO  BE  ASSURED  OF 
THIS  CONVICTION."  (Emphasis  supplied.) 
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The  Court  held  that  only  the  capitalized  portion  of 
the  charge,  that  is,  "the  people  of  this  State  and  of 
the  United  States  are  entitled  to  be  assured  of  this 
conviction",  was  prejudicial  to  the  defendant  and, 
therefore,  erroneous.  By  inference,  therefore,  the 
Court  approved  the  balance  of  the  instruction  and  it 
is  also  quite  similar  to  the  instruction  given  in  this 
case. 

The  case  of  Billeci  v.  U.  S.,  B.C.  Cir.  1950,  184  F. 
(2d)  394,  cited  by  the  Appellant  (Br.  28),  is  not  in 
point.  There  the  trial  Court  had  charged  the  jury  in 
essence  that  if  they  believed  the  Defendants  had  com- 
mitted the  crime  of  which  they  were  charged,  they 
should  find  a  verdict  of  guilty  but  if  they  did  not  be- 
lieve that  the  defendants  had  committed  the  crime, 
they  should  find  a  verdict  of  not  guilty.  The  Appel- 
late Court  said  that  statement  was  not  the  law  since 
it  failed  to  incorporate  the  element  of  reasonable 
doubt.  184  F.(2d)  at  page  399.  A  second  instruction 
held  to  be  erroneous  by  the  Appellate  Court  was  in 
effect  a  direction  to  the  jury  to  bring  in  a  verdict. 
184  F.(2d)  at  page  401. 

But  even  if  the  instruction  taken  alone  were  found 
to  be  erroneous,  no  ground  has  been  established  for 
reversal  as  a  result  thereof  since  no  injury  has  been 
shown.  Rule  52(a),  Federal  Rules  of  Criminal  Pro- 
cediuT,  U.S.C.A.  The  entire  charge  to  the  jury  must 
be  examined  in  order  to  determine  whether  the  error, 
if  any,  was  harmful. 

An  examination  of  the  instructions  shows  that  the 
instruction  complained  of  was  given  in  conjunction 
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with  lengthy  charges  regarding  reasonable  doubt,  the 
presumption  of  innocence  and  the  Government's  bur- 
den of  proof  in  criminal  cases  (R.  264,  273-274,  277- 
278).  Furthermore,  the  instructions  concluded  in  the 
following  manner  (R.  281-282)  : 

''If  the  accused  be  proved  guilty,  say  so.  If  not 
proved  guilty,  say  so.  Remember  at  all  times  that 
a  defendant  is  entitled  to  acquittal  if  any  reason- 
able doubt  remains  in  your  minds. 

''Remember  also  the  question  before  you  can 
never  be,  will  the  Government  win  or  lose  the 
case?  The  Government  always  wins  when  justice 
is  done,  regardless  of  whether  the  verdict  be 
guilty  or  not  guilty." 

Surely  these  concluding  paragraphs  cured  any  pos- 
sible invitation  to  convict,  which  might  have  been  in- 
herent in  the  single  paragraph  Appellant  com- 
plains of. 

The  burden  to  show  reversible  error  is  on  the  Ap- 
pellant. U.  S.  V.  Reed,  2  Cir.  1938,  86  F.(2d)  785,  786, 
cert.  den.  305  U.S.  612.  And  when  guilt  is  clearly 
established  by  competent  evidence,  error  in  the  charge 
to  the  jury  which  does  not  affect  the  substantial 
rights  of  the  accused  does  not  call  for  the  reversal  of 
a  conviction.  U.  S.  v.  Amadio,  7  Cir.  1954,  215  F.(2d) 
605,  614,  rev.  on  other  grounds  348  U.S.  892; 
Schwartz  v.  U.  S.,  9  Cir.  1947,  160  F.(2d)  718,  720. 
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III. 

THE  COURT  PROPERLY  REFUSED  TO  STRIKE 
THE  TESTIMONY  OP  JAMES  WALKER. 

After  esta'])lishing  the  corpus  delicti  the   Govern- 
ment called  James  Walker  to  testify  to  a  conversa- 
tion held  with  the  Defendant  on  February  1,  1955 
during  the  period  encompassed  by  the   Indictment. 
He  testified  that  the  Defendant  was  trying  to  collect 
a  debt  which  he  owed  him,  and  that  he  advised  the 
Defendant   that  he   was   not  in   a  position   to   pay 
because  he  was  indebted  to  ''Uncle  Sammy"  for  some 
excise  taxes  which  he  was  paying  off  monthly,  and 
that  his  first  obligation  was  to  the  Federal  Govern- 
ment. He  stated  that  the  Defendant  replied  (R.  176)  : 
''I  don't  give  a  damn  for  Uncle  Sammy.   I  come 
first   and   I   will   get   my   money   before    Uncle 
Sammy  and  I  have  ways  of  doing  it." 

Appellant  moved  to  strike  on  the  gromid  that  the 
testimony  was  immaterial  and  irrelevant  (R.  177). 
When  this  motion  was  denied  Appellant  moved  for 
a  mistrial,  which  motion  was  also  denied. 

Appellant  assumes  a  conclusion  when  he  states  that 
an  expression  of  disregard  for  another  taxpayer's 
debtor  relationship  to  the  United  States  is  not  perti- 
nent when  made  by  one  on  trial  for  alleged  tax 
offenses  (Br.  29).  Although  he  makes  no  argument 
in  support  of  his  conclusion,  he  perhaps  reasons  mis- 
takenly that  the  jury  could  not  fairly  infer  from 
the  quoted  testimony  that  Appellant  was  contemp- 
tuous of  the  public  revenue  and  of  every  citizen's 
duty  to  pay  his  fair  share  of  the  national  tax  burden. 
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Certainly  Appellant  cannot  be  contending  that  such 
a  state  of  mind  is  irrelevant  to  the  issue  of  willful- 
ness in  his  failure  to  fulfill  his  own  tax  obligations. 

If,  then,  the  question  is  whether  the  jury  can  be 
permitted  to  draw  an  inference  as  to  Appellant's  state 
of  mind  from  the  witness  Walker's  testimony,  the 
answer  is  clear.  The  Appellant's  statement,  ''I  don't 
give  a  damn  for  Uncle  Sammy",  is  a  direct  expression 
of  his  state  of  mind.  Further,  his  statement,  *'I  come 
first  and  I  will  get  my  money  before  Uncle  Sammy 
and  I  have  ways  of  doing  it,"  is  strong  circumstantial 
evidence  that  Appellant  was  contemptuous  of  the 
Revenue  laws. 

Essentially  what  Appellant  is  complaining  about 
is  the  trial  court's  exercise  of  discretion  in  deter- 
mining that  the  proferred  testimony  was  admissible 
because  it  was  sufficiently  related  to  the  issue  of  will- 
fullness  to  be  of  some  help  to  the  jury  in  determining 
Appellant's  state  of  mind. 

A  party's  statements  are  always  competent  evi- 
dence against  him  unless  they  fall  within  some  spe- 
cial exclusionary  rule.  Where  they  have  been  received 
in  evidence,  the  fact  that  they  may  have  only  remote 
relevance  to  the  issue  being  tried  is  not  ground  for 
reversal  unless  they  are  such  as  are  clearly  apt  to 
have  confused  the  jury's  mind  or  to  have  improperly 
swayed  its  judgment.  Peoples  Loan  cmd  Investment 
Co.  V.  Travelers  Insurance  Co.,  8  Cir.  1945,  151  F.(2d) 
437,  440.  Much  discretion  is  left  to  the  trial  court, 
and  its  ruling  on  the  admission  of  evidence  should 
be  sustained  if  the  testimony  which  is  admitted  tends 


33 


even  remotely  to  establish  the  ultimate  fact.  Clune 
V,  U.  S.,  159  U.S.  590,  592-593;  Gordon  v.  U.  S.,  6 
Cir.  1947,  164  F.(2d)  855,  860;  20  Am.  Jur.,  Evidence, 

§247. 


IV. 

THE  COURT  PROPERLY  OVERRULED  APPELLANT'S  OBJEC- 
TIONS TO  CERTAIN  QUESTIONS  ASKED  HIM  ON  CROSS- 
EXAMINATION  AND  PROPERLY  REFUSED  TO  GIVE  DE- 
FENDANT'S REQUESTED  INSTRUCTION  NO.  54. 

Appellant  complains  strenuously  of  certain  ques- 
tions asked  him  on  cross-examination  about  the  con- 
duct of  his  business  out  of  which  the  tax  delinquencies 
arose,  but  the  basis  of  his  complaint  is  wrapped  in 
mystery.  After  a  thorough  study  of  his  argument 
(Br.  30-33)  we  are  imable  to  find  any  cogent  reason 
stated  for  this  specification. 

Appellant  recognizes  that  the  questions  about  his 
dishonest  'business  practices  were  addressed  to  his 
credibility  as  a  witness  and  for  the  purpose  of  im- 
peaclunent.  He  complains  that  the  Government  did 
not  offer  any  evidence  of  those  practices  in  rebuttal. 
Leaving  aside  the  anomaly  inherent  in  his  complaint 
that  prejudicial  evidence  was  not  offered  against  him, 
we  note  that  the  Appellant  himself  states  the  obvious 
answer  to  his  own  objection,  i.e.,  that  impeachment 
on  a  collateral  matter  was  involved,  and  in  such  a 
case  the  witness'  denials  of  impeaching  facts  may  not 
be  contradicted  by  rebuttal  evidence.  Herzog  v.  U.  S., 
9  Cir.  1955,  226  F.(2d)  561  (Br.  33). 
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Thus  we  find  the  Appellant  in  the  curious  position 
of  complaining  that  the  Government  failed  to  intro- 
duce evidence  prejudicial  to  him  and  simultaneously 
offering  authority  for  the  proposition  that  the  evi- 
dence would  not  be  admissible  if  offered. 

Of  course  the  well  settled  rule  is  that  on  cross- 
examination,  for  impeachment,  a  witness  may  be 
questioned  concerning  his  dishonest  practices,  since 
his  dishonesty  bears  on  his  credibility  as  a  witness.  But 
since  the  credibility  of  a  witness  is  a  collateral  matter, 
the  inquiry  by  cross-examiner  is  foreclosed  by  the  wit- 
ness' answer.  Simon  v.  U.  S.,  4  Cir.  1941,  123  F.(2d) 
80,  85.  This  rule  is  well  stated  in  Rau  v.  U.  S.,  2  Cir. 
1919,  260  Fed.  131,  136: 

''When  the  defendant  took  the  stand  as  a  witness, 
he  assiuned  a  dual  capacity;  that  of  a  defendant 
and  that  of  a  witness.  As  a  witness,  it  was  com- 
petent for  the  government  to  interrogate  upon 
any  competent  subject  for  the  purpose  of  im- 
peaching his  credibility  as  a  witness,  and  in  doing 
this,  might  enter  the  field  of  matters  collateral 
to  the  main  issue;  but  they  were  bound  by  the 
answers,  and  were  not  permitted  to  call  witnesses 
in  rebuttal  tending  to  show  that  the  defendant 
was  guilty  of  crimes  other  than  charged  in  the 
indictment.  (Cit.)  To  permit  this  testimony  vio- 
lated his  rights  as  a  defendant,  for  it  charged  him 
with  other  crimes  for  which  he  was  not  indicted 
or  on  trial." 

The  Rau  case  is  directly  in  point  here.  There  the 
defendant  had  taken  the  stand  to  testify  in  his  own 
behalf  and  on  cross-examination  was  questioned  about 
his  dishonest  business  practices.    The  conviction  was 
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reversed  not  because  of  the  questions  asked  but  be- 
cause the  Government  did  there  what  it  is  accused 
of  not  doing  here :  it  offered  rebuttal  evidence  to  con- 
tradict the  defendant's  denials  of  dishonest  practices. 

The  cases  cited,  by  Appellant  are  of  similar  tenor.  In 
Herzog  v.  U.  S.,  supra,  226  F.(2d)  at  page  565,  de- 
fendant had  sought  to  impeach  one  of  the  Govern- 
ment's witnesses  by  questioning  him  on  cross-examina- 
tion about  his  troubles  with  the  OPA.  Subsequently  he 
sought  to  introduce  evidence  to  contradict  the  witness' 
denials.  The  evidence  was  excluded  as  an  attempt  to 
impeach  on  a  collateral  matter. 

It  will  be  noted  that  in  both  the  Rau  and  Herzog 
cases  the  courts  recognized  that  the  questions  asked 
of  the  witness  were  proper  cross-examination. 

Block  V.  U.  S.,  9  Cir.  1955,  221  F.(2d)  786,  790, 
cited  by  Appellant,  is  not  in  point  here.  The  questions 
complained  of  there  involved  the  morals  of  the  De- 
fendant, and  were  relevant  to  neither  the  issues  of 
the  case  nor  the  credibility  of  the  witness. 

The  Appellant  here,  unlike  the  Defendant  in  Block, 
had  already  put  his  character  in  issue  (R.  278-280). 
Consequently,  even  the  questions  asked  in  the  Block 
case  might  have  been  proper  here.  See  also  Mickelson 
V.  U.  S.,  1948,  335  U.S.  469.  Nevertheless,  the  cross- 
examination  was  restricted  to  matters  relating  spe- 
cifically to  his  practices  in  the  business  out  of  which 
his  tax  delinquencies  arose. 

Since  the  questions  were  proper,  certainly  the  De- 
fendant's requested  Instruction  No.  54  was  erroneous 
and  was  properly  refused  by  the  trial  judge.   Again 
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Appellant  would  undoubtedly  have  been  entitled  to  an 
appropriate  instruction  on  this  subject,  but  none  was 
offered.  (See  the  discussion  on  this  subject  in  Argu- 
ment I  above.) 

Nevertheless,  the  Court  did  instruct  the  jury  ade- 
quately in  the  following  words   (R.  273)  : 

"The  defendant  here  is  to  be  tried  only  on  the 
e\ddence  which  is  before  the  jury  and  not  upon 
suspicions  that  may  have  been  elicited  by  ques- 
tions of  counsel,  or  answers  which  were  not 
permitted." 


CONCLUSION. 

It  is  respectfully  submitted  that  the  trial  court  did 
not  err  in  any  matter  brought  before  it  in  the  trial 
of  this  case,  and  that  judgment  of  that  court  should 
be  affirmed. 

Dated,  Honolulu,  T.H., 
November  12,  1957 

Louis  B.  Blissard, 

United  States  Attorney, 
District  of  Hawaii, 

E.  D.  Crumpacker, 

Assistant  United  States  Attorney, 
District  of  Hawaii, 

Sanford  J.  Langa, 

Assistant  United  States  Attorney, 
District  of  Hawaii, 

Attorneys  for  Appellee. 
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vs. 

Un^ited  States  of  America, 

Appellee. 


On  Appeal  from  the  United  States  District  Court 
for  the  District  of  Hawaii. 

APPELLANT'S  OPENING  BRIEF. 


STATEMENT  OF  JURISDICTION. 

The  United  States  District  Court  for  the  District 
of  Hawaii,  hereinafter  referred  to  as  the  "Court", 
had  jurisdiction  to  try  the  indictment  (R.  3-15)  re- 
turned against  Appellant  under  the  provisions  of 
§3231,  Title  18,  U.S.C.  This  Court  has  jurisdiction 
of  Appellant's  appeal  from  his  conviction  on  six 
counts  of  said  indictment  under  the  provision  of 
§1291,  Title  28,  U.S.C. 


STATEMENT  OF  THE  CASE. 
On  March  16,  1956,  an  indictment  in  twelve  counts 
was  filed   against   Appellant   in   the   District   Court. 


The  odd  numbered  counts  are  misdemeanor  charges. 

In  Count  I  of  the  indictment  Appellant  is  charged  as 

follows : 

'^That  during  the  period  from  October  1,  1953, 
to  December  31,  1953,  inclusive,  Daniel  L.  Abdul 
was  the  president  and  general  manager  of  Home 
Furniture  Company,  Limited,  a  corporation  em- 
ploying labor,  with  its  principal  place  of  business 
in  the  City  and  County  of  Honolulu,  and  by  rea- 
son of  such  facts  he  was  required  under  the  pro- 
visions of  the  Internal  Revenue  Code  and  was 
under  a  duty  to  make  a  return  of  Federal  Income 
Taxes  withheld  from  wages  and  Federal  Insur- 
ance Contri])utions  Act  Taxes;  that  said  Daniel 
L.  Abdul,  during  said  period  paid  wages  to  the 
employees  of  said  corporation  which  were  subject 
to  withholding  of  Federal  Income  Taxes  and  Fed- 
eral Insurance  Contributions  Act  Taxes  in  the 
sum  of  $2,987.58 ;  that  by  reason  of  such  facts  the 
said  Daniel  L.  Abdul  was  required  after  Decem- 
ber 31,  1953,  and  on  or  before  January  31,  1954, 
to  file  with  the  Director  of  Internal  Revenue  for 
the  District  of  Hawaii  at  Honolulu,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  in  the 
District  of  Hawaii,  an  Employer 's  Quarterly  Fed- 
eral Tax  Return;  and  that  said  Daniel  L.  Abdul, 
well  knowing  his  duty  and  obligation  to  make 
such  return,  did  wilfully  and  knowingly  fail  to 
make  to  said  Director  or  to  any  other  proper  of- 
ficer of  the  United  States  said  Employer's  Quar- 
terly Federal  Tax  Return,  in  violation  of  Section 
2707(b),  Internal  Revenue  Code  of  1939,  26 
United  States  Code,  Section  2707  (b)." 

Similar  charges  are  made  against  Appellant  in  Count 
III  for  the  first  quarter  of  1954,  in  Comit  V  for  the 


second  quarter  of  1954,  in  Count  VII  for  the  third 
quarter  of  1954,  in  Coimt  IX  for  the  first  quarter  of 
1955,  and  in  Count  XI  for  the  second  quarter  of  1955. 

The  even  niunbered  counts  are  felony  charges.  In 
Count  II  of  the  indictment  Appellant  is  charged  as 
follows : 

"That  on  or  about  the  31st  day  of  January, 
1954,  in  the  District  of  Hawaii,  Daniel  L.  Abdul, 
the  identical  person  named  in  Coimt  I  of  this 
Indictment,  who  was  the  president  and  general 
manager  of  Home  Furniture  Company,  Limited, 
a  corporation  with  its  principal  place  of  business 
in  the  City  and  Coimty  of  Honolulu,  and  who  as 
such  was  required  under  the  provisions  of  the 
Internal  Revenue  Code  and  was  under  a  duty  to 
collect,  accoimt  for  and  pay  over  Federal  Insur- 
ance Contributions  Act  Taxes  and  Federal  In- 
come Taxes  witliheld  from  wages  and  who,  during 
the  4th  quarter  of  the  year  1953  ending  December 
31, 1953,  deducted  and  collected  from  the  total  tax- 
able wages  of  the  employees  of  said  corporation 
such  taxes  in  the  sum  of  $2,987.58,  did  wilfully 
fail  to  truthfully  account  for  and  pay  over  to  the 
Director  of  Internal  Revenue  for  the  District  of 
Hawaii,  or  to  any  other  proper  officer  of  the 
United  States,  said  Federal  Insurance  Contri- 
butions Act  Taxes  and  Federal  Income  Taxes 
withheld  from  wages  due  and  owing  to  the 
United  States  of  America  for  said  quarter  ending 
December  31,  1953,  in  violation  of  Section  2707 
(c).  Internal  Revenue  Code  of  1939,  26  United 
States  Code,  Section  2707  (c)." 

Similar  charges  are  made  against  Appellant  in 
Count  IV  for  the  first  quarter  of  1954,  in  Count  VI 


for  the  second  quarter  of  1954,  in  Count  VIII  for  the 
third  quarter  of  1954,  in  Count  X  for  the  first  quarter 
of  1955,  and  in  Count  XII  for  the  second  quarter  of 
1955. 

Counts  I,  III  and  V  are  laid  under  Section  2707 
(b)  of  the  Internal  Revenue  Code  of  1939.  Counts 
VII,  IX  and  XI  are  laid  under  §7203  of  the  Internal 
Revenue  Code  of  1954  (26  U.S.C.  §7203).  Counts 
II,  IV  and  VI  are  laid  imder  §2707  (c)  of  the  Inter- 
nal Revenue  Code  of  1939.  Counts  VIII,  X  and  XII 
are  laid  under  §7202  of  the  Internal  Revenue  Code 
of  1954  (26  U.S.C.  §7202). 

Appellant  pleaded  not  guilty  to  each  coiuit  of  the 
indictment  on  September  21,  1956  (R.  298).  The  case 
was  tried  before  the  Honorable  Jon  Wiig,  District 
Judge,  on  November  26,  27,  28,  29,  30  and  on  Decem- 
ber 3,  4,  and  5,  1956  (R.  298-302).  On  December  5, 
1956,  the  jury  returned  a  verdict  of  guilty  as  to  each 
of  the  odd  numbered  coimts  and  not  guilty  as  to  each 
of  the  even  niunbered  counts. 

Appellant,  who  is  a  Hawaiian  bom  married  man 
with  two  children  was  the  president  and  general  man- 
ager of  Home  Furniture  Company,  Limited,  a  Ha- 
waiian corporation,  during  the  period  covered  by  the 
Indictment  (R.  58).  It  was  in  this  capacity  that  he 
was  charged  in  the  indictment  as  stated  above  (R. 
3-15).  However,  there  is  no  conflict  in  the  evidence 
that  by  February  10,  1956,  or  more  than  six  months 
before  the  indictment  was  returned.  Appellant  had 
paid  all  taxes  due  and  all  penalties  and  interest  as- 
sessed on  such  taxes  for  the  six  quarters  which  are 


covered  by  the  indictment  (R.  182-184,  188-190).  In 
fact,  Mr.  Stratton,  one  of  the  government's  agents 
who  worked  on  the  collection  of  these  taxes  when 
asked  the  following  question: 

^'Q.  And,  as  a  matter  of  fact,  Mr.  Stratton, 
when  the  money  had  been  comited  up  in  the  till 
of  the  Internal  Revenue  Service,  it  was  found 
that  he  (Appellant)  had  overpaid  by  about  $117 
which  was  returned,  is  that  correct? 

stated,  ''I  believe  you  are  right  on  that,  sir"  (R.  184). 

It  was  further  sitpulated  by  the  Government  that 
the  returns  covered  by  the  indictment  were  accurate 
as  filed  (R.  187).  Mr.  Watanabe,  a  witness  called 
by  the  Government  and  formerly  a  bookkeeper  for 
Appellant's  corporation,  testified  that  the  returns 
were  accurate  (R.  121),  and  that  information  with 
reference  to  the  tax  liability  of  Appellant's  corpora- 
tion was  always  accurately  available  to  representa- 
tives of  the  Internal  Revenue  Service  in  the  books 
and  records  of  the  corporation  (R.  121-122). 

The  return  for  the  last  quarter  of  1953  (Coimts  I 
and  II)  was  filed  September  15,  1955,  (Exhibit  2) 
and  taxes,  penalty  and  interest  due  thereon  paid  by 
February  3,  1956  (R.  188).  The  return  for  the  first 
quarter  of  1954  (Counts  III  and  IV)  was  filed  Feb- 
ruary 28,  1955  (Exhibit  4)  and  the  taxes,  penalty  and 
interest  due  thereon  paid  by  May  19,  1955  (R.  188). 
The  return  for  the  second  quarter  of  1954  (Counts 
Y  and  VI)  was  filed  February  28,  1955  (Exhibit  5) 
and  the  taxes,  penalty  and  interest  due  thereon  paid 
by  January  30,  1956   (R.  189).     The  return  for  the 
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third  quarter  of  1954  (Counts  YII  and  VIII)  was 
filed  February  28,  1955  (Exhibit  7)  and  the  taxes, 
penalty  and  interest  due  thereon  paid  by  May  1,  1955 
(R.  189).  The  return  for  the  first  quarter  of  1955 
(Counts  IX  and  X)  was  filed  November  23,  1955 
(Exhibit  9)  and  the  taxes,  penalty  and  interest  due 
thereon  paid  by  February  10,  1956  (R.  190).  The 
return  for  the  second  quarter  of  1955  (Counts  XI 
and  XII)  was  filed  November  23,  1955  (Exhibit  10) 
and  the  taxes,  penalty  and  interest  due  thereon  paid 
by  February  6,  1956  (R.  190). 

Mr.  Watanabe,  testified  that  he  prepared  these  re- 
turns prior  to  their  respective  due  dates  and  that 
checks  were  also  prepared  to  accompany  the  returns, 
but  that  Appellant  did  not  file  the  returns  or  put 
throus^h  the  checks  because  of  insufficient  funds  (R. 
80,  84,  111).  The  folloAving  questions  and  answers 
(R.  84)  are  a  part  of  Mr.  Watanabe 's  testimony: 

''Q.  At  the  time  you  prepared  those  tax  re- 
turns during  the  time  that  they  were  on  his 
(Appellant's)  desk  or  in  that  folder,  was  there 
money  available  to  pay  this? 

A.    Well,   our  check  record  shows  that  they 
were  overdrawn,  heavily  overdrawn. 
Q.     On  what  occasion? 
A.     On  all  occasions. 
Q.    All  the  time? 
A.     Just  about  all  the  time." 

In  fact,  once  check  for  $1,794.36  dated  December  27, 
1954,  and  put  through  in  March,  1955,  in  payment  of 
taxes  due  for  the  second  quarter  of  1954  was  referred 
to  maker  because  of  insufficient  funds  (R.  Ill,  Ex- 


Mbit  6).  Mr.  Watanabe  further  testified  that  al- 
though Appellant  was  paid  a  monthly  salary  of 
$1600.00,  $800.00  of  this  was  applied  against  his  loan 
accoimt  with  the  corporation  and  that  he  sometimes 
was  unable  to  cash  his  check  for  the  remaining  $800.00 
and  his  wife  was  imable  to  cash  her  salary  check 
because  of  insufficient  fmids  (R.  131-132).  Mr. 
Watanabe  testified  that  he  had  instructed  Appellant 
that  the  check  should  accompany  the  return  (R.  132- 
133),  though  he  also  stated  that  on  one  occasion  he 
told  Appellant  that  if  he  didn't  have  the  funds  he 
should  send  in  the  returns  (R.  133). 

Reconciliation  statements  contained  in  Defendant's 
Exliibit  H,  the  corporation  ledger  book,  reflect  the 
following  month  end  deficit  bank  balances:  December 
31,  1953,  $1,523.26,  March  31,  1954,  $12,671.35,  June 
30,  1954,  $8,386.41,  September  30,  1954,  $6,790.02,  De- 
cember 31,  1954,  $12,588.81. 

Home  Furniture  Company,  Ltd.,  was  a  retail  furni- 
ture store  which  sold  furniture  on  an  installment 
contract  basis  and  then  discounted  the  contracts  (R. 
56,  80-82).  Appellant  testified  that,  ''We  only  paid 
the  things  that  we  just  absolutely  had  to  pay  in  order 
to  keep  the  doors  open."  (R.  195).  With  reference 
to  the  late  filing  and  late  payments  and  his  stalling 
of  agents  of  the  Internal  Revenue  Service  he  stated 
(R.  196-197): 

''A.  I  knew  that  the  returns  had  not  been 
mailed,  that  I  was  trying  to  gain  time  in  which 
to  raise  the  cash  to  pay  the  taxes.  At  no  time 
did  I  ever  try  not  to  pay  it.  I  just  didn't  have 
the  funds  to  pay  it. 
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Q.  And  what  were  your  reasons  for  continu- 
ously putting  them  off  on  api)ointments  and  ask- 
ing to  come  back  hxter? 

A.  Hoping  to  be  able  to  find  some  source, 
raise  the  fimds  that  we  needed,  have  a  sale,  move 
a  group  of  merchandise  to  get  cash  to  be  able 
to  pay  the  taxes." 

Appellant  was  also  asked  these  questions  and  an- 
swered them  as  follows  (R.  211) : 

**Q.  And  you  knew  that  each  one  of  those 
tax  returns  was  due  at  the  end  of  that  month 
in  question? 

A.    Yes,  I  do. 

Q.  And  with  that  knowledge  you  didn't  file 
them? 

A.  Only  because  we  didn't  have  the  money  on 
hand  to  pay  it  with  the  report." 

The  Government  called  a  Mr.  Walker,  formerly 
from  Brooklyn  it  is  believed,  to  the  stand  who  testi- 
fied that  Appellant  was  pressing  him  to  pay  an  over- 
due account,  and  that  he  (Walker)  told  Appellant 
he  had  tax  obligations  to  ''Uncle  Sammy"  which  he 
had  to  pay  first.  He  stated  that  Appellant  replied: 
*'I  don't  give  a  danm  for  Uncle  Sammy.  I  come 
first  and  I  will  get  my  money  before  Uncle  Sammy 
and  I  have  ways  of  doing  it."  Appellant's  motions 
to  strike  and  for  a  mistrial  were  denied  (R.  175-177). 

On  cross-examination  of  Appellant  government 
counsel  asked  over  objections,  a  number  of  questions 
concerning  implied  unethical  business  practices  of 
Appellant  which  had  nothing  to  do  with  his  delinquent 
filing  of  tax  returns  and  delinquent  payment  of  the 


taxes  due  thereon,  ostensibly  for  impeachment  pur- 
poses and  to  test  his  credibility.  At  no  time  did  the 
Government  ever  offer  evidence  to  rebut  Appellant's 
denial  of  the  unethical  practices  insinuated  in  the 
questions. 

The  major  difficulty  in  connection  with  the  settling 
of  instructions  was  in  the  definition  of  the  word  '^wil- 
fully" as  it  appears  in  each  count  of  the  indictment. 
In  substance,  it  was  Appellant's  position  that  the 
term  requires  proof  of  an  evil  motive  or  bad  purpose 
as  to  both  the  felony  and  the  misdemeanor  counts. 
It  was  the  Government's  position  that  as  to  the  mis- 
demeanor coimts  the  definition  of  ''wilfully"  was 
different  from  the  felony  counts;  that  if  the  failure 
to  file  or  to  pay  the  taxes  due  on  time  was  done 
"without  grounds  for  believing  that  one's  act  is  law- 
ful, or  without  reasonable  cause,  or  capriciously  or 
with  careless  disregard  whether  one  has  the  right  so 
to  act,"  that  then  such  failure  was  "wilful"  whether 
evil  motive  or  bad  purpose  was  involved  or  not  (R. 
214-259).  The  District  Court  adopted  the  Govern- 
ment's view  of  the  question  (R.  269,  287-288,  290-291, 
293-294).  That  this  question  seriously  troubled  the 
jury  is  shown  by  the  fact  that  the  jury  returned  on 
two  occasions  from  its  deliberations  to  ask  that  the 
instruction  defining  the  term  "wilfully"  be  repeated 
(R.  290-291,  293-294). 

The  case  was  submitted  to  the  jury  on  December  5, 
1956,  and  after  it  had  been  in  their  hands  for  approxi- 
mately nine  hours  a  verdict  of  guilty  as  to  each  of 
the    odd-numbered    (misdemeanor)    counts    was    re- 
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turned  as  stated  above  (R.  302).  On  this  conviction 
Appellant  was  sentenced  to  a  total  of  18  months  im- 
prisonment and  to  pay  the  costs  of  the  prosecution 
(R.  303). 

Appellant's  motion  for  a  new  trial,  raising  sub- 
stantially the  same  points  raised  on  this  appeal,  was 
denied  by  the  District  Court  (R.  27-29,  302-303). 
From  said  judgment  Appellant  duly  perfected  this 
appeal  (R.  32-33,  303). 


STATUTES  INVOLVED. 

§2707  (b)  of  the  Internal  Revenue  Code  of  1939, 
53  Stat.  290,  (Counts  I,  III  and  V)  : 

''Any  person  required  imder  this  subchapter 
to  pay  any  tax,  or  required  by  law  or  regulations 
made  imder  authority  thereof  to  make  a  return, 
keep  any  records,  or  supply  any  information,  for 
the  purposes  of  the  computation,  assessment,  or 
collection  of  any  tax  imposed  by  this  subchapter 
who  willfully  fails  to  pay  such  tax,  make  such 
returns,  keep  such  records,  or  supply  such  in- 
formation, at  the  time  or  times  required  by  law 
or  regulations,  shall,  in  addition  to  other  penalties 
provided  by  law,  be  guilty  of  a  misdemeanor  and, 
upon  conviction  thereof,  be  fined  not  more  than 
$10,000,  or  imprisoned  for  not  more  than  one 
year,  or  both,  together  with  the  costs  of  prosecu- 
tion." 

§7203,  Internal  Revenue  Code  of  1954,  26  U.S.C. 
§7203,  68A  Stat.  851  (Counts  VII,  IX  and  XI)  : 

''Any  person  required  imder  this  title  to  pay 
any  estimated  tax  or  tax,  or  required  by  this  title 
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or  by  re^ilations  made  imder  authority  thereof 
to  make  a  return  (other  than  a  return  required 
under  authority  of  section  6015  or  section  6016), 
keep  any  records,  or  supply  any  information,  who 
willfully  fails  to  pay  such  estimated  tax  or  tax, 
make  such  return,  keep  such  records,  or  supply 
such  information,  at  the  time  or  times  required 
by  law  or  regulations,  shall,  in  addition  to  other 
penalties  provided  by  law,  be  guilty  of  a  mis- 
demeanor and,  upon  conviction  thereof,  shall  be 
fined  not  more  than  $10,000,  or  imprisoned  not 
more  than  1  year,  or  both,  together  with  the  costs 
of  prosecution." 

§2707  (c)   of  the  Internal  Revenue  Code  of  1939, 
53  Stat.  290  (Counts  II,  IV  and  VI) : 

''Any  person  required  imder  this  subchapter  to 
collect,  account  for  and  pay  over  any  tax  im- 
posed by  this  subchapter,  who  willfully  fails  to 
collect  or  truthfully  account  for  and  pay  over 
such  tax,  and  any  person  who  willfully  attempts 
in  any  mamier  to  evade  or  defeat  any  tax  im- 
posed by  this  subchapter  or  the  payment  thereof, 
shall,  in  addition  to  other  penalties  provided  by 
law,  be  guilty  of  a  felony,  and  upon  conviction 
thereof,  be  fined  not  more  than  $10,000  or  im- 
prisoned not  more  than  five  years,  or  both,  to- 
gether with  the  costs  of  prosecution." 

§7202,  Internal  Revenue  Code  of  1954,  26  U.S.C. 
§7202,  68A  Stat.  851  (Counts  VIII,  X  and  XII)  : 

"Any  person  required  imder  this  title  to  collect, 
account  for,  and  pay  over  any  tax  imposed  by 
this  title,  who  willfully  fails  to  collect  or  truth- 
fully account  for  and  pay  over  such  tax  shall, 
in  addition  to  other  penalties  provided  by  law, 
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be  guilty  of  a  felony,  and  upon  conviction  therof , 
shall  be  fined  not  more  than  $10,000,  or  impris- 
oned not  more  than  5  years,  or  both,  together 
with  the  costs  of  prosecution." 

§1627  of  the  Internal  Revenue  Code  of  1939,  57 
Stat.  126  (Withholding  Taxes)  : 

"All  provisions  of  law,  including  penalties, 
applicable  with  respect  to  the  tax  imposed  by 
section  1400  shall,  insofar  as  applicable  and  not 
inconsistent  with  the  provisions  of  this  subchap- 
ter, be  applicable  with  respect  to  the  tax  under 
this  subchapter." 

§1430  of  the  Internal  Revenue  Code  of  1939,  53 
Stat.  178,  amended  Aug.  10,  1939,  c.  666  Title  IX, 
Sec.  903,  53  Stat.  1400: 

"All  provisions  of  law,  including  penalties,  ap- 
plicable with  respect  to  any  tax  imposed  by  sec- 
tion 2700  or  section  1800,  and  the  provisions  of 
section  3661,  shall,  insofar  as  applicable  and  not 
inconsistent  with  the  provisions  of  this  subchap- 
ter, be  applicable  with  respect  to  the  taxes  im- 
posed by  this  subchapter." 


SPECIFICATION  OF  ERRORS. 

1.  The  Court  erred  in  its  instruction  to  the  jury 
on  the  meaning  of  the  term  '^wilfully''  as  used  in  the 
odd  or  misdemeanor  counts  of  the  indictment.  In 
this  connection  the  Court  first  instructed  the  jury  as 
follows   (R.  269)  : 

"Now,  as  to  the  other  coimts  of  the  indictment, 
one,  three,  five,  seven,  eight  [sic]  and  eleven,  gen- 
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erally  speaking,  what  I  have  just  read  to  you 
is  applicable  with  this  limitation  on  the  defini- 
tion of  the  word  'wilful'  in  failing  to  make  a 
tax  return.  In  that  connection  it  means  with 
a  bad  purpose  or  without  grounds  for  believing 
that  one's  act  is  lawful  or  without  reasonable 
cause  or  capriciously  or  with  a  careless  disregard 
of  whether  one  has  a  right  so  to  act." 

Following  objections  made  by  Appellant's  counsel 
the  Court  gave  the  following  additional  instruction  to 
the  jury  (R.  287-288)  : 

''Ladies  and  gentlemen  of  the  jury,  coimsel  for 
the  defendant  have  called  to  my  attention  an 
oversight  in  my  instructions  concerning  the  defi- 
nition of  wilfubiess  or  doing  something  wilfully 
which,  as  you  know  by  now,  is  a  very  important 
element  in  this  case.  So  I  am  going  to  supple- 
ment my  instructions  in  this  manner  and  perhaps 
it  will  clarify  it  for  you.  And  this  is  a  supple- 
mental instruction.  In  other  words,  an  addition, 
except  for  this  repetition.  The  word  'wilful' 
as  used  in  counts  1,  3,  5,  7,  9,  and  11,  that  is, 
failing  to  make  a  tax  return,  means  with  a  bad 
purx^ose  or  without  groimds  for  believing  that 
one's  act  is  lawful  or  without  reasonable  cause 
or  capriciously  or  with  a  careless  disregard 
whether  one  has  the  right  so  to  act.  With  regard 
to  the  other  coimts  2,  4,  6,  8,  10  and  12,  I  sup- 
plement my  instructions  on  the  definition  of 
wilful  in  the  following  language :  An  act  is  done 
wilfully  if  one  voluntarily  and  purposely  and 
with  a  specific  intent  to  do  that  which  the  law 
forbids.  Wilfulness  implies  a  bad  faith  and  an 
evil  motive."     (Emphasis  supplied). 
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After  deliberating  for  awhile  the  jury  inquired 
further  as  to  the  meaning  of  ''wilfulness"  and  the 
Court  gave  this  instruction  (R.  290-291)  : 

"The  word  'wilful'  as  used  in  counts  1,  3,  5,  7, 
9  and  11,  that  is,  failing  to  make  a  tax  return, 
means  with  a  bad  purpose  or  without  grounds 
for  believing  that  one's  act  is  lawful  or  without 
reasonable  cause,  or  capriciously  or  with  a  care- 
less disregard  whether  one  has  the  right  so  to 
act.  The  word  'wilful'  as  used  in  coimts  2,  4,  6, 
8,  10  and  12,  that  is,  in  failing  to  truthfully  ac- 
count for  and  pay  over  the  taxes,  means  with 
knowledge  of  one's  obligation  to  pay  the  taxes 
due  and  \^i.th  intent  to  defraud  the  Govermnent 
of  that  tax  by  any  affirmative  conduct.  Further, 
with  respect  to  these  counts,  wilfulness  implies 
bad  faith  and  an  evil  motive."  (Emphasis  sup- 
plied) . 

Later  when  the  jury  inquired  further  concerning 
this  matter  they  were  instructed  that  (R.  292)  : 

^^The  types  of  wilfulness  involved  in  these  two 
different  charges  are  separate  and  distinct  and  I 
ask  you  to  pay  particular  attention  to  me  when 
I  describe  to  you  ivJiat  is  meant  in  each  instance. 
The  word  'wilful'  as  used  in  coimts  1,  3,  5,  7,  9, 
and  11,  that  is,  in  failing  to  make  a  tax  return, 
means  with  a  bad  purpose  or  without  reasonable 
cause,  or  capriciously  or  with  a  careless  disregard 
whether  one  has  the  right  so  to  act. 

The  word  'wilful'  as  used  in  the  remaining 
counts,  that  is,  in  failing  to  truthfully  account 
for  and  pay  over  the  taxes,  means  with  knowl- 
edge of  one's  obligation  to  pay  the  taxes  due  and 
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with  intent  to  defraud  the  Government  of  that 
tax  by  any  affirmative  conduct. 

Further,  with  respect  to  these  counts,  wilful- 
ness implies  bad  faith  and  an  evil  motive."  (Em- 
phasis supplied). 

Appellant  objected  consistently  to  the  definition  of 
"wilfully"  given  by  the  Court  as  to  the  misdemeanor 
coimts  it  being  Appellant's  expressed  position  that 
''wilfully"  has  the  same  meaning  in  both  the  felony 
and  the  misdemeanor  comits  and  that  an  offense 
under  the  statutes  here  involved  is  not  committed 
''wilfully"  miless  done  with  an  evil  motive  or  bad 
purpose.     (R.  236-239,  283-286,  288-289,  292-293,  294). 

With  reference  to  the  supplemental  instruction 
given  the  jury  as  set  out  above  Appellant  objected 
(R.  292-293)  to  the  Court's  failure  to  give  his  sug- 
gested instruction  No.  35  which  had  previously  been 
given  as  follows  (R.  274)  : 

"You  are  instructed  that  if  from  the  evidence 
you  find  that  the  defendant  did  not  file  tax  re- 
turns at  the  time  or  times  required  by  law  or 
that  he  did  not  pay  the  tax  required  by  law, 
such  failures  in  themselves  do  not  constitute  wil- 
fulness imder  the  law.  Unless  you  find  that  the 
filing  and  paying  late  of  such  taxes  were  acts 
with  a  bad  purpose  or  an  evil  motive.  If  the 
Government  proof  goes  no  further  than  to  estab- 
lish a  state  of  facts  for  [sic]  which  the  inference 
of  mitruthfulness  or  wilfulness  may  not  be 
reasonably  drawn,  then  the  Government  has 
failed  to  establish  the  charges  beyond  a  reason- 
able  doubt.     And  under  such   circumstances   it 
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would  be  the  duty  of  the  jury  to  acquit  the  de- 
fendant." 

It  is  submitted  further  that  the  Court  erred  in  re- 
fusing to  give  the  following  instructions  requested 
by  Appellant  which  relate  to  the  subject  of  ' 'wilful- 
ness" (R.  17-19): 

No.  37 

''You  are  instructed  that  before  you  can  find 
the  Defendant  guilty  of  the  charges  contained 
in  the  indictment,  you  must  first  find,  from  the 
evidence,  that  he  was  wilful.  The  wilfulness  re- 
quired in  a  criminal  action  must  be  established 
by  evidence  that  shows  affirmative  or  positive 
acts  on  the  part  of  the  Defendant,  that,  in  and 
of  themselves,  spell  out,  specifically,  bad  purpose 
or  evil  motive.  If  you  do  not  find  such  specific 
acts  in  the  evidence,  then  you  must  return  a 
verdict  of  'Not  Guilty'." 

No.  38 

"If  you  find  that  the  filing  of  the  returns  and 
the  payment  of  the  taxes  due  were  not  delayed 
by  Mr.  Abdul  with  any  bad  purpose  or  evil 
motive  on  his  part,  then  you  must  find  him  'Not 
Guilty'." 

No.  40 

' '  If  you  find  from  the  evidence  that  the  Defend- 
ant did  make  all  tax  returns  required  of  him, 
even  though  paid  late,  that  he  did  keep  accurate 
records;  that  he  supplied  the  government  agents 
with  information  requested  even  if  delayed  at 
times;  that  he  did  eventually  pay  the  taxes  due 
and  that  he  truthfully  accounted  for  his  tax  li- 
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ability,  then  the  Defendant  cannot  have  acted 
with  bad  purpose  or  evil  motive,  and  if  you  so 
find  from  the  evidence,  then  you  must  return  a 
verdict  of  'Not  auilty'." 

No.  41 

' '  If  you  find  from  the  evidence  that  the  defend- 
ant may  have  been  impolite,  crude,  abrupt,  trying 
or  even  irritating  to  any  one  or  even  all  of  the 
Internal  Revenue  Service  employees  and  agents, 
none  of  these  are  evidence  of  bad  purpose  or  of 
evil  motive  or  of  wilfulness  on  the  part  of  the 
defendant." 

No.  42 

"If  you  find  that  it  was  the  intention  of  Mr. 
Abdul  to  pay  the  taxes  due  when  sufficient  funds 
were  available,  then  you  must  find  him  'Not 
Guilty'  of  each  and  every  count  of  the  indict- 
ment." 

No.  45 

''If  you  find  from  the  evidence  that  the  Defend- 
ant did  disclose  his  true  tax  liability,  then  this 
is  evidence  that  the  necessary  criminal  wilfulness 
on  his  part  was  not  present,  and  you  must  find 
him  not  guilty." 

No.  46 

"Before  you  can  find  the  Defendant  guilty  of 
wilfulness  you  must  be  certain  that  the  evidence 
shows  specific  intent,  that  is,  you  must  be  able 
to  point  to  the  specific  acts  which  constitute  the 
acts  of  wilfulness;  if  you  cannot  do  so,  then  you 
must  find  the  Defendant  'Not  Guilty'." 
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2.  The  Court  erred  in  giving  the  Government's 
requested  instruction  Number  22  to  the  jury.  This 
instruction  was  given  as  follows  (R.  278)  : 

"The  importance  of  your  duties  as  jurors  re- 
quires that  you  consider  the  right  of  the  Govern- 
ment of  the  United  States  to  have  its  laws 
properly  executed,  and  that  it  is  with  you  citi- 
zens selected  from  this  district  that  finally  rests 
the  duty  of  determining  the  guilt  or  innocence 
of  those  accused  of  crime,  and  unless  you  do  your 
duty  you  might  just  as  well  strike  the  laws  from 
the  statute  books." 

Appellant  duly  noted  his  objections  to  the  giving 
of  this  mstruction  (R.  252,  283). 

3.  The  Court  erred  in  refusing  to  grant  Appel- 
lant's motion  to  strike  the  testimony  of  Mr.  Walker 
set  out  in  haec  verba,  supra,  p.  8,  and  in  refusing 
Appellant's  motion  for  a  mistrial  based  on  Walker's 
testimony  (R.  175-177).  The  Court  further  erred  in 
refusing  Appellant's  requested  instruction  No.  48  pro- 
viding as  follows  (R.  20) : 

"You  are  instructed  to  disregard  all  of  the 
testimony  of  the  witness  James  or  Jimmy 
"Walker." 

4.  The  Court  erred  in  refusing  (R.  227)  to  give 
Appellant's  requested  instruction  No.  54  which  reads 
as  follows: 

"You  are  hereby  instructed  that  all  testimony 
relative  to  the  merchandising  and  advertising 
techniques  of  the  Defendant  and  that  all  testi- 
mony relative  to  specific  sales  by  Home  Furniture 
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Company,  Limited,  is  irrelevant  and  shall  be  dis- 
regarded by  you." 

During  the  trial  the  prosecutor  had  asked  repeated 
questions  of  Appellant  implying  that  he  engaged  in 
unethical  and  dishonest  business  practices.  Objections 
were  made  that  these  questions  were  immaterial  and 
irrelevant  (R.  198,  200,  202,  204,  205  and  206).  The 
questions  and  objections  are  quoted  in  full  herein 
below  in  the  argument  of  this  assignment.  On  the 
basis  of  the  prosecutor's  representation  that  they 
were  designed  to  impeach  the  Appellant's  credibility 
the  Court  overruled  the  objections  even  though  the 
subject  matter  of  the  questions  was  entirely  collateral 
(R.  202).  However,  the  Grovernment  never  offered 
any  evidence  to  rebut  Appellant's  denial  of  the 
charges  implied  in  the  questions. 


ARGUMENT. 

I. 

THE  COURT  ERRED  IN  INSTRUCTING  THE  JURY  AS  IT  DID 
ON  THE  MEANING  OF  "WILFUL". 

As  noted  above  the  Court  in  its  instruction  to  the 
jury  drew  an  emphatic  distinction  between  the  mean- 
ing of  the  term  'Svilfully"  as  used  in  the  misdemeanor 
counts  and  as  used  in  the  felony  coimts.  In  substance 
the  Court  advised  the  jury  that  the  conduct  of  Ap- 
pellant must  have  been  with  evil  motive  or  bad  pur- 
pose (wilful)  in  order  to  find  him  guilty  of  the  felony 
counts,  but  that  mere  negligence  or  '^sl  careless  dis- 
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regard  of  whether  one  has  a  right  so  to  act"  is  suffi- 
cient to  find  him  guilty  of  the  misdemeanor  counts. 
This  distinction  which  Appellant  submits  was  both 
erroneous  and  prejudicial  was  reemphasized  each  time 
the  jury  interrupted  its  deliberations  to  request  addi- 
tional instruction  on  the  subject. 

There  are  many  federal  cases  in  which  the  meaning 
of  "wilfully",  as  used  in  §145  (b)  of  the  Internal 
Revenue  Code  of  1939  as  amended,  is  discussed  and 
there  are  a  few  cases  in  which  the  meaning  of  ''wil- 
fully", as  used  in  §145  (a)  of  the  Internal  Revenue 
Code  of  1939  as  amended,  is  commented  upon.  How- 
ever, counsel  for  Appellant  has  found  scant  authority 
on  the  meaning  of  the  term  ''wilfully"  as  used  in 
§2707  (b)  of  the  Internal  Revenue  Code  of  1939,  as 
amended,  and  in  §7203,  Title  26,  U.S.C. 

The  two  leading  Supreme  Court  cases  which  touch 
on  this  subject  are  United  States  v.  Murdoch,  290 
U.  S.  389  (1933),  and  Spies  v.  United  States,  317  U.  S. 
492  (1943).  In  the  Murdoch  case  the  defendant  was 
convicted  of  a  violation  of  §1114  (a)  of  the  Revenue 
Act  of  1926,  44  Stat.  116,  which  provided  that: 

"Any  person  required  imder  this  Act  to  pay 
any  tax,  as  required  by  law  or  regulation  made 
under  authority  thereof  to  make  a  return,  keep 
any  records,  or  supply  any  information,  for  the 
purpose  of  the  computation,  assessment,  or  col- 
lection of  any  tax  imposed  by  this  Act,  who 
wilfully  fails  to  pay  such  tax,  make  such  return, 
keep  such  records,  or  supply  such  information, 
at  the  time  or  times  required  by  law  or  regula- 
tions, ..."     (Emphasis  supplied). 
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was  guilty  of  a  misdemeanor.  The  similarity  of  §1114 
(a)  of  the  1926  Act  with  §2707  (b)  of  the  1939  Act 
and  §7203  of  the  1954  Act  is  readily  apparent.  Miir- 
dock  had  refused  to  answer  questions  of  a  revenue 
agent,  after  having  been  duly  siunmoned,  on  the 
ground  of  self-incrimination,  claiming  that  he  feared 
prosecution  imder  state  statutes.  His  conviction  was 
reversed  by  the  Court  of  Appeals  (7th  Cir.,  62  F.  2d 
926),  and  the  Government  appealed  to  the  Supreme 
Court  which  affirmed  the  Circuit  Court's  decision. 

The  trial  judge  had  refused  defendant's  request 
for  an  instruction  that  whether  the  defendant's  re- 
fusal was  based  on  actual  belief  and  made  in  good 
faith  should  l)e  considered  in  determining  whether 
his  conduct  was  wilful.  The  trial  judge  in  his  in- 
struction to  the  jury  had  stated  that  the  govenmient 
had  proved  the  ^'defendant  is  guilty  in  manner  and 
form  as  charged  beyond  a  reasonable  doubt." 

In  its  decision  the   Supreme  Court  acknowledges 

that  in  certain  cases  such  an  instruction  would  not 

warrant  reversal,  but  went  on  to  say  at  page  394  that : 

''The   present,   however,    is   not   such   a   case, 

unless  the  word  'wilfully,'  used  in  the  sections 

upon  which  the  indictment  was  founded,  means 

no  more  than  volimtarily. 

"The  word  often  denotes  an  act  which  is  inten- 
tional, or  knowing  or  voluntary,  as  distinguished 
from  accidental.  But  when  used  in  a  criminal 
statute  it  generally  means  an  act  done  with  a 
bad  purpose  [citations] ;  without  justifiable  ex- 
cuse [citations] ;  stubbornly,  obstinately,  per- 
versely [citations].     The  word  is  also  employed 
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to  characterize  a  thing  done  without  ground  for 
believing  it  is  lawful  [citations],  or  conduct 
marked  by  a  careless  disregard  whether  or  not 
one  has  the  right  so  to  act,  [citation]." 

The  Supreme  Court  further  noted  that: 
"This  couii:  has  held  that  where  directions  as  to 
the  method  of  conducting  a  business  are  embod- 
ied in  a  revenue  act  to  prevent  the  loss  of  taxes, 
and  the  act  declares  a  wilful  failure  to  observe 
the  direction  a  penal  offense,  an  evil  motive  is 
a  constituent  element  of  the  crime. 

*     *     * 

''It  follows  that  the  respondent  (Murdock)  was 
entitled  to  the  charge  he  requested  vdth  respect 
to  his  good  faith  and  actual  belief." 

The  closing  comment  of  the  Supreme  Court  in  the 
Murdock  case  is  particularly  applicable  to  the  instant 
case: 

"The  respondent's  refusal  to  answer  was  inten- 
tional and  without  legal  justification,  but  the  jury 
might  nevertheless  find  that  it  was  not  prompted 
by  bad  faith  or  evil  intent,  which  the  statute 
makes  an  element  of  the  offense." 

On  the  other  hand,  in  the  Spies  case,  supra,  the 
defendant  had  been  charged  imder  §145  (b)  of  the 
Internal  Revenue  Code  of  1939,  as  amended,  with 
wilfully  attempting  to  defeat  and  evade  the  payment 
of  taxes,  a  felony.  The  Court  in  discussing  the  dis- 
tinction between  the  misdemeanor  (§145  (a))  and 
the  felony  (§145  (b))  stated  at  page  497: 

"The  difference  between  willful  failure  to  pay 
a  tax  when  due,  which  is  made  a  misdemeanor. 
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and  a  willful  attempt  to  defeat  and  evade  one, 
which  is  made  a  felony,  is  not  easy  to  detect  or 
define.  Both  must  he  willful,  and  willful,  as  we 
have  said,  is  a  word  of  many  meanings,  its  con- 
struction often  being  influenced  by  its  context. 
United  States  v.  Murdoch,  290  U.S.  389.  It  may 
well  mean  something  more  as  applied  to  nonpay- 
ment of  a  tax  than  when  applied  to  failure  to 
make  a  return.  Mere  volmitary  and  purposeful, 
as  distinguished  from  accidental,  omission  to 
make  a  timely  return  might  meet  the  test  of 
willfulness.  But  in  view  of  our  traditional  aver- 
sion to  imprisonment  for  debt  we  could  not 
without  the  clearest  manifestation  of  Congres- 
sional intent  assume  that  mere  knowing  and 
intentional  default  in  payment  of  a  tax,  where 
there  had  been  willful  failure  to  disclose  the 
liability  is  intended  to  constitute  a  criminal  of- 
fense of  any  degree.  We  would  expect  willful- 
ness in  such  a  case  to  include  some  element  of 
evil  motive  and  want  of  justification  in  view  of 
all  the  financial  circiunstances  of  the  taxpayer." 
(Emphasis  supplied). 

However,  the  Court  rejected  its  ''may"  and 
''might"  definitions  of  wilful,  pointing  out  that  §145 
(a)  made  both  wilful  failure  to  file  a  return  and 
wilful  failure  to  pay  the  tax  a  misdemeanor.  Ac- 
cordingly, it  concluded  that  the  difference  between  the 
misdemeanor  and  the  felony  does  not  lie  in  a  differ- 
ence in  the  meaning  of  term  "wilful"  as  used  in  one 
and  in  the  meaning  of  the  term  "wilful"  as  used  in  the 
other,  but  rather  "is  foimd  in  the  affirmative  action 
implied  from  the  term  'attempt',  as  used  in  the  felony 
subsection."  Ergo,  to  have  wilfulness  you  must  also 
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have  evil  motive  or  bad  purpose.  The  Court  noted  at 
page  500  that  Spies  had  claimed  he  had  other  ''mo- 
tives", but  the  Court  held  that  such  inferences  are 
for  the  jury. 

In  the  instant  case  the  Court  by  its  instruction  did 
not  require  the  jury  to  find  that  Appellant  had  an 
evil  motive  or  bad  purpose  to  find  him  guilty  of  the 
misdemeanor  counts.  In  fact  the  Court  emphasized 
that  this  was  necessary  by  repeatedly  drawing  a  dis- 
tinction between  the  felony  and  misdemeanor  counts 
and  instructing  that  an  evil  motive  and  bad  purpose 
must  be  found  to  convict  Appellant  of  the  felony 
charges.  Much  of  the  testimony  which  Appellant 
caused  to  be  printed  and  which  is  referred  to  in  the 
Statement  of  Facts  above  reflects  that  an  issue  as  to 
the  bona  fides  of  Appellant's  delinquencies  should 
have  been  submitted  to  the  jury.  The  books  were 
accurate  and  available  (R.  121-122)  ;  the  returns  were 
accurate  (R.  121,  187)  ;  his  reasons  for  not  filing  and 
paying  on  time  were  due  to  a  shortage  of  fimds  (R. 
80,  84,  111,  196-197,  210,  211)  ;  he  believed  that  pay- 
ment had  to  be  made  at  the  same  time  as  the  return 
was  filed  (R.  132-133,  210,  211).  It  matters  not  that 
there  may  be  other  evidence  which  was  not  printed 
from  which  the  jury  could  have  inferred  that  Appel- 
lant had  the  requisite  evil  motive  or  bad  purpose; 
the  fact  is,  that  an  issue  of  good  faith  was  raised 
and  Appellant  was  entitled  to  have  it  submitted  to 
the  jury  by  appropriate  instructions  such  as  Defend- 
ant's Requested  Instructions  quoted  above,  pp.  16- 
17.    However,   the   Court's   failure   to   instruct  that 
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evil  motive  or  bad  purpose  are  a  required  element  of 
the  misdemeanors  charged  resulted  in  this  issue  never 
getting  to  the  jury.  It  is  significant  that  in  connec- 
tion with  the  felony  coimts  where  "wilfully"  was 
correctly  defined  by  the  Court  the  jury  acquitted. 

This  Court  and  many  others  have  repeatedly  held 
that  'Svilfully",  as  used  in  tax  statutes,  declaring 
certain  acts  or  omissions  to  be  crimes,  means  with 
evil  motive  or  bad  purpose,  and  that  the  failure  to 
give  a  proper  instruction  defining  the  term  is  re- 
versible error.  Block  v.  United  States,  9th  Cir.,  1955, 
221  F.  2d  786,  789,  rehearing  den.  223  F.  2d  297  (vi- 
olation of  §145  (b)  of  the  Internal  Revenue  Code  of 
1939,  as  amended) ;  Forster  v.  United  States,  9th 
Cir.,  1956,  237  F.  2d  617  (§145  (b))  ;  United  States  v. 
PMllips,  7th  Cir.,  1955,  217  F.  2d  435,  442  (§145  (b))  ; 
Wardlaw  v.  United  States,  5th  Cir.,  1953,  203  F.  2d 
884  (§145  (b))  ;  U^iited  States  v.  Eaiib,  7th  Cir.,  1949, 
177  F.  2d  312  (§145  (b)) ;  Hargrove  v.  United  States, 
5th  Cir.,  1933,  67  F.  2d  820,  823  (4  coimts,  §1114  (a), 
misdemeanor,  and  §1114  (b),  felony,  of  the  Revenue 
Act  of  1926)  ;  Haigler  v.  United  States,  10th  Cir., 
1949,  172  F.  2d  986  (§145  (b)).  A  few  cases,  holding 
that  to  convict  a  finding  of  evil  motive  or  bad  pur- 
pose is  required,  are  cited:  Legatos  v.  United  States, 
9th  Cir.,  1955,  222  F.  2d  678  (§145  (b));  ImJwlte  v. 
United  States,  8th  Cir.,  1955,  226  F.  2d  585,  590,  591 
(§145  (b));  Batjes  v.  United  States,  6th  Cir.,  1949, 
172  F.  2d  1,  4  (§145  (b));  compare  Yarhorough  v. 
United  States,  4th  Cir.,  1956,  230  F.  2d  56,  cert.  den. 
351  U.  S.  969  (§2707  (b)). 
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In  Forster  v.  United  States,  supra,  this  Court  was 
critical  of  the  fact  that  the  lower  Court  gave  isolated 
instructions  on  ''wilfulness"  during  the  jury's  delib- 
eration which  did  not  clearly  require  a  finding  of  evil 
motive  or  bad  purpose  to  convict.  It  is  to  be  noted 
that  this  was  done  in  the  instant  case  (R.  287-288, 
290-291,  292,  293-294)  and  that  the  wording  of  the 
isolated  instructions  on  ''wilfulness"  in  both  the 
Forster  case  and  the  instant  case  was  quite  similar 

Another  instruction  which  was  given  by  the  Dis- 
trict Court  (R.  267-268)  and  which  has  been  found 
repugnant  to  a  correct  presentation  of  the  issue  of 
wilfulness  to  the  jury  is  the  following: 

"A  person  is  held  to  intend  all  the  natural 
and  probable  consequences  of  acts  knowingly 
done  or  omitted.  That  is  to  say  the  law  assumes 
a  person  to  intend  all  the  consequences  which 
one  standing  in  like  circumstances  and  possessing 
like  knowledge  should  reasonably  expect  to  result 
from  any  act  which  is  knowingly  done  or 
omitted." 

Bloch  V.  United  States,  supra;  Legatos  v.  United 
States,  supra,  at  p.  687;  Wardlatv  v.  United  States, 
supra  at  p.  887.  While  it  is  true  that  the  District 
Court  apparently  intended  this  instruction  on  "pre- 
sumed intent"  to  relate  only  to  the  felony  coimts,  it 
is  obvious  how  confusing  to  the  jury  and  prejudicial 
to  the  Appellant  the  instruction  was  when  considered 
in  the  light  of  the  further  instruction  on  intent  (R. 
269-270)  directly  following  the  instruction  on  "wil- 
fulness" as  applied  to  the  misdemeanor  counts. 
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It  would  appear  clear  that  although  the  term 
"wilful"  may  have  different  meanings  in  different 
contexts  that  it  has  a  special  and  technical  meaning 
when  used  in  tax  statutes  which  make  certain  acts 
or  omissions  criminal,  to  wit:  it  means  that  the  act 
is  done  with  evil  motive  and  bad  purpose.  Murdoch 
V.  United  States,  supra.  As  a  matter  of  statutory 
construction  it  is  to  be  assumed  that  Congress  used 
the  term  in  both  felony  and  misdemeanor  Sections 
with  a  full  realization  of  its  legal  meaning  as  enunci- 
ated in  the  cases  cited  above.  Sutherland,  Statutory 
Construction,  §4919.  It  is  further  to  be  assiuned  that 
Congress  did  not  intend  that  the  same  term  ("wil- 
fully") used  in  two  consecutive  sections  of  the  same 
act  (Section  7202  and  7203)  and  dealing  generally 
with  same  subject  matter  (tax  offenses)  should  have 
two  different  meanings.  Further  support  for  this 
proposition  is  to  be  foimd  in  Paddock  v.  Siemoneit, 
Tex.,  1953,  218  S.  W.  2d  428,  7  A.L.R.  2d  1062,  1071. 
In  that  case  the  Court  held  that  "wilfulness"  as  used 
in  tax  statutes  imposing  criminal  penalties  required 
proof  of  evil  motive  or  bad  purpose,  but  that  "wil- 
fulness" as  used  in  tax  statutes  imposing  civil  penal- 
ties requires  only  proof  of  a  deliberate  intentional 
failure  to  pay  taxes  when  due. 


II. 

THE  COURT  ERRED  IN  GIVING  GOVERNMENT'S  REQUESTED 
INSTRUCTION  NUMBER  22  TO  THE  JURY. 

Immediately  following  an  instruction  that  the  prior 
assessment   and  payment  of  the   taxes   due   was   no 
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defense   (R.  278)   the  Court  instructed  the  jury  as 

follows : 

"The  importance  of  your  duties  as  jurors  re- 
quires that  you  consider  the  right  of  the  Gov- 
eriunent  of  the  United  States  to  have  its  laws 
properly  executed,  and  that  it  is  with  you  citizens 
selected  from  this  district  that  finally  rests  the 
duty  of  determining  the  guilt  or  innocence  of 
those  accused  of  crime,  and  unless  you  do  your 
duty  you  might  just  as  well  strike  the  laws  from 
the  statute  books." 

Objection  was  made  to  the  giving  of  this  instruc- 
tion on  the  gromid  that  it  constituted  improper  com- 
ment rather  than  being  a  correct  statement  of  the 
law  (R.  252,  283).  This  instruction  clearly  consti- 
tuted an  invasion  of  the  province  of  the  jury  and 
was  an  invitation,  if  not  a  direction,  to  convict.  There 
can  be  no  question  that  it  was  coercive  and  prejudicial 
to  Appellant  and  that  it  was  an  error.  Billeci  v.  United 
States,  U.S.C.A.D.C,  1950,  184  F.  2d  394,  399,  401, 
24  A.T..R.  2d  881 ;  United  States  v.  Link,  3d  Cir.,  1952, 
202  F.  2d  592. 


III. 


THE  COURT  ERRED  IN  REFUSING  TO  STRIKE 
THE  WITNESS  WALKER'S  TESTIMONY. 

On  its  case  in  chief  the  Government  called  Mr. 
James  Walker  as  a  witness.  He  testified  that  Appel- 
lant was  trjdng  to  collect  a  debt  which  he  owed  him, 
and  that  he  told  Appellant  that  he  was  not  in  a  posi- 
tion to  pay,  that  he  was  still  heavily  indebted  to 
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^' Uncle  Sammy".    He  further  testified  that  Appellant 

replied  (R.  176)  : 

'^I  don't  give  a  damn  for  Uncle  Sammy.  I 
come  first  and  I  will  get  my  money  before  Uncle 
Sammy  and  I  have  ways  of  doing  it." 

Appellant  moved  to  strike  on  the  grounds  it  was  im- 
material and  irrelevant  (R.  177).  When  this  motion 
was  denied  Appellant  moved  for  a  mistrial,  and  this 
motion  was  also  denied. 

It  is  respectfully  submitted  that  this  testimony  was 
completely  immaterial  and  irrelevant  to  any  issue 
raised  in  the  indictment.  An  attempt  by  a  creditor 
to  secure  payment  from  his  debtor  before  some  other 
creditor  beats  him  to  it  has  no  relationship  to  the 
charges  of  failing  to  file  returns  on  time  or  failing 
to  pay  taxes  when  due.  Likewise,  an  expression  of 
disregard  for  somebody  else's  debtor  relationship  to 
the  United  States  is  not  pertinent.  On  the  other  hand 
evidence  relating  to  such  disregard  of  Walker's  debtor 
relationship  to  the  United  States  was  highly  preju- 
dicial. 

Immaterial  and  irrelevant  testimony  admitted  over 
objection  of  Appellant  and  which  may  have  a  ten- 
dency to  mislead  the  jury  and  prejudice  the  other 
party  is  sufficient  ground  for  reversal.  Exchange 
Bank  of  Wilcox  v.  Gifford,  Neb.,  1918,  167  N.W.  69. 
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TV. 

THE  COURT  ERRED  IN  OVERRULING  APPELLANT'S  OBJEC- 
TIONS TO  CERTAIN  QUESTIONS  ASKED  BY  THE  PROSE- 
CUTOR AND  IN  REFUSING  TO  GIVE  DEFENDANT'S  RE- 
QUESTED INSTRUCTION  NO.  54. 

Mr.  Criunpacker,  the  prosecutor,  asked  many  ques- 
tions of  Appellant  in  which  it  was  insinuated  that  he 
engaged  in  imethical  and  improper  business  practices 
(R.  198-206).  The  prosecutor  represented  that  he 
was  seeking  to  impeach  the  defendant,  but  the  Gov- 
ernment never  offered  any  evidence  to  rebut  the 
Appellant's  denial  of  the  insinuations  contained  in 
the  questions.  There  follow  portions  of  the  Record 
covered  by  this  assignment  of  error  (R.  198-206)  : 

^'Q.  Now,  let  me  ask  you,  isn't  it  true  that  in 
your  dealings,  not  only  mth  the  Bishop  Bank 
but  also  with  these  other  people  that  you  dealt 
with,  one  of  the  methods  that  you  were  using  to 
make  sales  was  to  take,  for  example  a  four 
hundred  dollar  bedroom  set,  and  tell  the  cus- 
tomer— say  a  customer  comes  in  and  he  says  he 
can't  make  a  do^vn  pajmient,  and  you  say  that 
is  all  right,  we  will  just  mark  it  up  four  himdred, 
fifty  dollars  and  give  you  credit  for  fifty  dollars 
down  payment  and  then  you  discoimt  the  paper 
with  the  bank  at  the  amoimt  of  four  hundred 
dollars,  which  is  exactly  the  price  that  your  furni- 
ture was  marked  at  in  the  first  place.  Isn't  that 
the  type  of  practice  you  were  doing? 

Mr.  Hoddick:  Your  Honor,  we  will  object  to 
the  question  as  being  immaterial  and  irrelevant 
to  any  issue  in  this  case.  And  it  is  outside  the 
scope  of  the  direct  examination. 

The  Court.     The  objection  is  overruled. 
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Q.  Do  you  remember  Mr.  and  Mrs.  Nicholas 
Agiiinoy'?  Let  me  refer  you  to  December  of  1954. 
Do  you  recall  selling  a  tricycle  and  two  toy  autos 
to  Mr.  and  Mrs.  Aguinoy  for  $66.75? 

Mr.  Hoddick.  Your  Honor,  we  object  to  the 
question  as  being  immaterial  and  irrelevant  to 
any  issue  in  the  case.  It  is  improper  and  I  fail 
to  see  what  the  method  of  doing  business  with 
some  of  his  customers  has  to  do  with  this  case. 

The  Court.  If  that  is  a  real  ground  of  your 
objection,  then  it  is  overruled,  Mr.  Hoddick. 

*     *     * 

Q.  What  do  you  know  was  the  excise  tax 
item  which  I  believe  is  shown  in  the  original 
taxes  in  your  file  in  connection  with  the  third 
quarter — the  fourth  quarter  of  1953?  I  believe 
there  were  showTi  in  your  books  an  excise  tax 
item  of  some  $170.00.  What,  if  you  know,  did 
that  have  to  do  with  it? 

Mr.  Hoddick.  Your  Honor,  I  object  to  that 
as  being  immaterial  and  irrelevant  and  outside 
of  the  scope  of  the  direct  examination.  It  con- 
cerns a  withholding  [sic*]  tax. 

The  Court.  Is  this  for  the  purpose  of  showing 
a  state  of  mind,  Mr.  Cnmipacker? 

Mr.  Criunpacker.  Yes,  your  Honor,  for  im- 
peachment purposes. 

The  Court.     The  objection  is  overruled. 

•3fr         *         ■» 

Q.  It  is  true,  Mr.  Abdul,  that  you  received 
nimierous  complaints  about  the  method  of  adver- 
tising that  you  used  at  Home  Furniture  Com- 
pany? 


*Should  be  ''excise". 
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Mr.  Hoddick.     I  am  going  to  object  to  that  as 
immaterial  and  irrelevant. 
The  Court.    The  objection  is  overruled. 

*     *     * 

Q.  It  is  true,  is  it  not,  that  you  made  use  of 
matter  which  came  from  nationally  advertised 
goods,  blocking  out  the  nationally  advertised 
names,  and  using  those  to  advertise  goods  of  an 
inferior  quality? 

Mr.  Hoddick.  We  renew  our  objection  as  ir- 
relevant and  immaterial. 

The  Court.     The  objection  is  overruled." 

There  are  other  questions  of  a  similar  vein  inter- 
spersed among  the  questions  quoted  above  to  which 
no  objections  were  made  since  inquiry  into  the  col- 
lateral and  imrelated  matters  covered  by  them  had 
already  been  sanctioned  by  the  Court.  No  evidence 
was  ever  offered  by  the  Government  to  rebut  the 
answers  given  by  Appellant  to  this  line  of  questions. 

Again,  in  an  attempt  to  prevent  a  beclouding  of 
the  issues  by  these  collateral  matters  Appellant  re- 
quested that  the  following  instruction  (R.  20,  No.  54) 
be  given: 

"You  are  hereby  instructed  that  all  testimony 
relative  to  merchandising  and  advertising  tech- 
niques of  the  Defendant  and  that  all  testimony 
relative  to  specific  sales  by  Home  Furniture  Com- 
pany, Limited,  is  irrelevant  and  shall  be  disre- 
garded by  you." 

This  requested  instruction  was  refused  (R.  227). 

It  is  submitted  that  there  can  be  no  question  that 
the  questions  complained  of  in  this  assignment  re- 
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lated  to  collateral  matters  which  were  not  a  proper 
subject  of  inquiry  and  that  the  implications  or  insinu- 
ations contained  in  the  questions  were  prejudicial  to 
Appellant.  This  Court  has  held  that  this  technique 
of  prosecuting*  a  criminal  case  is  error.  Herzog  v. 
United  States,  9th  Cir.,  1955,  226  F.  2d  561,  opinion 
adhered  to  235  F.  2d  664,  cert.  den.  352  U.S.  844; 
Bloch  V.  United  States,  9th  Cir.,  1955,  221  F.  2d  786, 
790,  rehearing  den.  223  F.  2d  297;  Wigmore  on  Evi- 
dence, 3d  ed.,  §§781,  983  and  1808. 


CONCLUSION. 

For  the  foregoing  reasons  it  is  respectfully  sub- 
mitted that  the  judgment  appealed  from  herein  should 
be  reversed. 

Dated,   Honolulu,   T.  H., 
October  12,  1957. 

Howard  K.  Hoddick, 

Attorney  for  Appellant. 
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In  the  United  States  District  Court 
for  the  District  of  Hawaii 

Cr.  No.  11,072 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

DANIEL  L.  ABDUL, 

Defendant. 

(Sees.  2707(b),  2707(c),  IRC  1939),  (Sees.  7202, 
7203,  IRC  1954),  (26  USC,  Sees.  2707(b),  2707 
(c),  7202  and  7203) 

INDICTMENT 

Count  I. 

The  Grand  Jury  Charges: 

That  during  the  period  from  October  1,  1953,  to 
December  31,  1953,  inchisive,  Daniel  L.  Abdul  was 
the  president  and  general  manager  of  Home  Furni- 
ture Company,  Limited,  a  corporation  employing 
labor,  with  its  principal  place  of  business  in  the 
City  and  County  of  Honolulu,  and  by  reason  of 
such  facts  he  was  required  under  the  provisions  of 
the  Internal  Revenue  Code  and  was  under  a  dutv 
to  make  a  return  of  Federal  Income  Taxes  withheld 
from  wages  and  Federal  Insurance  Contributions 
Act  Taxes;  that  said  Daniel  L.  Abdul,  during  said 
period  paid  wages  to  the  employees  of  said  corpora- 
tion which  were  subject  to  withholding  of  Federal 
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Income  Taxes  and  Federal  Insurance  Contributions 
Act  Taxes  in  the  sum  of  $2,987.58;  that  by  reason 
of  such  facts  the  said  Daniel  L.  Abdul  was  required 
after  December  31,  1953,  and  on  or  before  January 
31,  1954,  to  file  with  the  Director  of  Internal  Rev- 
enue for  the  District  of  Hawaii  at  Honolulu,  City 
and  County  of  Honolulu,  Territory  of  Hawaii,  in 
the  District  of  Hawaii,  an  Employers'  Quarterly 
Federal  Tax  Return ;  and  that  said  Daniel  L.  Abdul, 
well  knowing  his  duty  and  obligation  to  make  such 
return,  did  wilfully  and  knowingly  fail  to  make  to 
said  Director  or  to  any  other  proper  officer  of  the 
United  States  said  Employers'  Quarterly  Federal 
Tax  Return,  in  violation  of  §  2707(b),  Internal  Rev- 
enue Code  of  1939,  26  United  States  Code,  §  2707(b). 

Count  II. 

The  Grand  Jury  Further  Charges : 

That  on  or  about  the  31st  day  of  January,  1954, 
in  the  District  of  Hawaii,  Daniel  L.  Abdul,  the 
identical  person  named  in  Count  I  of  this  Indict- 
ment, who  was  the  president  and  general  manager 
of  Home  Furniture  Company,  Limited,  a  corpora- 
tion with  its  principal  place  of  business  in  the  City 
and  County  of  Honolulu,  and  who  as  such  was  re- 
quired under  the  provisions  of  the  Internal  Revenue 
Code  and  was  under  a  duty  to  collect,  account  for 
and  pay  over  Federal  Insurance  Contributions  Act 
Taxes  and  Federal  Income  Taxes  withheld  from 
wages  and  w^ho,  during  the  4th  quarter  of  the  year 
1953  ending  December  31,  1953,  deducted  and  col- 
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lected  from  the  total  taxable  wages  of  the  employees 
of  said  corporation  such  taxes  in  the  sum  of 
$2,987.58,  did  wilfully  fail  to  truthfully  account  for 
and  pay  over  to  the  Director  of  Internal  Revenue 
for  the  District  of  Hawaii,  or  to  any  other  proper 
officer  of  the  United  States,  said  Federal  Insurance 
Contributions  Act  Taxes  and  Federal  Income  Taxes 
withheld  from  wages  due  and  owdng  to  the  United 
States  of  America  for  said  quarter  ending  Decem- 
ber 31,  1953,  in  violation  of  §  2707(c),  Internal  Rev- 
enue Code  of  1939,  26  United  States  Code,  §  2707(c). 

Count  III. 

The  Grand  Jury  Further  Charges : 

That  during  the  period  from  January  1,  1954,  to 
March  31,  1954,  inclusive.  Daniel  L.  Abdul,  the 
identical  person  named  in  Counts  I  and  II  of  this 
Indictment,  was  the  president  and  general  manager 
or  Home  Furniture  Company,  Limited,  a  corpora- 
tion employing  labor,  with  its  principal  ]3lace  of 
business  in  the  City  and  County  of  Honolulu,  and 
by  reason  of  such  facts  he  was  required  imder  the 
])rovisions  of  the  Internal  Revenue  Code  and  vras 
under  a  duty  to  make  a  return  of  Federal  IncoTue 
Taxes  withheld  from  wages  and  Federal  Insurance 
Contributions  Act  Taxes ;  that  said  Daniel  L.  Abdul, 
during  said  period  paid  wages  to  the  employees  of 
said  corporation  which  were  subject  to  withholding 
of  Federal  Income  Taxes  and  Federal  Insurance 
Contributions  Act  Taxes  in  the  sum  of  $2,095.81; 
that  by  reason  of   such  facts  the  said   Daniel  L. 


6  Daniel  L.  Abdul  vs. 

Abdul  was  required  after  March  31,  1954,  and  on  or 
before  April  30,  1954,  to  file  with  the  Director  of 
Internal  Revenue  for  the  District  of  Hawaii  at 
Honolulu,  City  and  County  of  Honolulu,  Territory 
of  Hawaii,  in  the  District  of  Hawaii,  an  Employers' 
Quarterly  Federal  Tax  Return ;  and  that  said  Daniel 
L.  Abdul,  well  knowing  his  duty  and  obligation  to 
make  such  return,  did  wilfully  and  knowingly  fail 
to  make  to  said  Director  or  to  any  other  proper 
officer  of  the  United  States  said  Employers'  Quar- 
terly Federal  Tax  Return;  in  violation  of  §  2707(b), 
Internal  Revenue  Code  of  1939,  26  United  States 
Code,  §  2707(b). 

Count  IV. 

The  Grand  Jury  Further  Charges : 

That  on  or  about  the  30th  day  of  April,  1954,  in 
the  District  of  Hawaii,  Daniel  L.  Abdul,  the  identi- 
cal person  named  in  Counts  I,  II  and  III  of  this 
Indictment,  w^ho  was  the  president  and  general  man- 
ager of  Home  Furniture  Company,  Limited,  a  cor- 
poration with  its  principal  place  of  business  in  the 
City  and  County  of  Honolulu,  and  who  as  such  was 
required  under  the  provisions  of  the  Internal  Rev- 
enue Code  and  was  imder  a  duty  to  collect,  account 
for  and  pay  over  Federal  Insurance  Contributions 
Act  Taxes  and  Federal  Income  Taxes  withheld 
from  wages  and  who,  during  the  1st  quarter  of  the 
year  1954  ending  March  31,  1954,  deducted  and  col- 
lected from  the  total  taxable  wages  of  the  employees 
of  said  corporation  such  taxes  in  the  sum  of 
$2,095.81,  did  wilfully  fail  to  truthfully  account  for 
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and  pay  over  to  the  Director  of  Internal  Revenue 
for  the  District  of  Hawaii,  or  to  any  other  proper 
officer  of  the  United  States,  said  Federal  Insurance 
Contributions  Act  Taxes  and  Federal  Income  Taxes 
withheld  from  wages  due  and  owing  to  the  United 
States  of  America  for  said  quarter  ending  March 
31,  1954,  in  violation  of  §  2707(c),  Internal  Revenue 
Code  of  1939,  26  United  States  Code,  §  2707(c). 

Count  V. 

The  Grand  Jury  Further  Charges : 

That  during  the  period  from  April  1,  1954,  to 
June  30,  1954,  inclusive,  Daniel  L.  Abdul,  the  identi- 
cal person  named  in  Counts  I,  II,  III  and  IV  of 
this  Indictment,  was  the  president  and  general  man- 
ager of  Home  Furniture  Comj^any,  Limited,  a  cor- 
poration employing  labor,  with  its  principal  place 
of  business  in  the  City  and  County  of  Honolulu, 
and  by  reason  of  such  facts  he  was  required  under 
the  provisions  of  the  Internal  Revenue  Code  and 
was  under  a  duty  to  make  a  return  of  Federal  In- 
come Taxes  withheld  from  wages  and  Federal  In- 
surance Contributions  Act  Taxes;  that  said  Daniel 
Ij.  Abdul,  during  said  period  paid  wages  to  the  em- 
ployees of  said  corporation  which  were  subject  to 
withholding  of  Federal  Income  Taxes  and  Federal 
Insurance  Contributions  Act  Taxes  in  the  sum  of 
$1,794.36;  that  by  reason  of  such  facts  the  said 
Daniel  L.  Abdul  was  required  after  June  30,  1954, 
and  on  or  before  July  31,  1954,  to  file  with  the 
Director  of  Internal   Revenue  for  the  District  of 
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Hawaii  at  Honolulu,  City  and  County  of  Honolulu, 
Territory  of  Hawaii,  in  the  District  of  Hawaii,  an 
Employers'  Quarterly  Federal  Tax  Return;  and 
that  said  Daniel  L.  Abdul,  well  knowing  his  duty 
and  obligation  to  make  such  return,  did  wilfully 
and  knowingly  fail  to  make  to  said  Director  or  to 
any  other  proper  officer  of  the  United  States  said 
Employers'  Quarterly  Federal  Tax  Return;  in  vio- 
lation of  §  2707(b),  Internal  Revenue  Code  of  1939, 
26  United  States  Code,  §  2707(b). 

VI. 

The  Grand  Jury  Further  Charges: 

That  on  or  about  the  31st  day  of  July,  1954,  in 
the  District  of  Hawaii,  Daniel  L.  Abdul,  the  identi- 
cal person  named  in  Counts  I,  II,  III,  IV  and  V  of 
this  Indictment,  who  was  the  president  and  general 
manager  of  Home  Furniture  Company,  Limited,  a 
corporation  with  its  principal  place  of  business  in 
the  City  and  County  of  Honolulu,  and  who  as  such 
was  required  under  the  provisions  of  the  Internal 
Revenue  Code  and  was  under  a  duty  to  collect,  ac- 
count for  and  pay  over  Federal  Insurance  Contri- 
])utions  Act  Taxes  and  Federal  Income  Taxes  with- 
held from  wages  and  who,  during  the  2nd  quarter 
of  the  year  1954  ending  June  30,  1954,  deducted  and 
collected  from  the  total  taxable  wages  of  the  em- 
ployees of  said  corporation  such  taxes  in  the  sum  of 
$1,794.36,  did  wilfully  fail  to  truthfully  account  for 
and  pay  over  to  the  Director  of  Internal  Revenue 
for  the  District  of  Hawaii,  or  to  any  other  proper 
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officer  of  the  United  States,  said  Federal  Insur- 
ance Contributions  Act  Taxes  and  Federal  Income 
Taxes  withheld  from  wages  due  and  owing  to  the 
United  States  of  America  for  said  quarter  ending 
June  30,  1954,  in  violation  of  §  2707(c),  Internal 
Revenue  Code  of  1939,  26  United  States  Code, 
§  2707(c). 

Count  VII. 

The  Grand  Jury  Further  Charges: 

That  during  the  period  from  July  1,  1954,  to  Sep- 
tember 30,  1954,  inclusive,  Daniel  L.  Abdul,  the 
identical  person  named  in  Counts  I,  II,  III,  IV,  V 
and  VI  of  this  Indictment,  was  the  president  and 
general  manager  of  Home  Furniture  Company, 
Limited,  a  corporation  employing  labor,  with  its 
principal  place  of  business  in  the  City  and  County 
of  Honolulu,  and  by  reason  of  such  facts  he  was 
required  under  the  provisions  of  the  Internal  Rev- 
enue Code  and  was  under  a  duty  to  make  a  return 
of  Federal  Income  Taxes  withheld  from  wages  and 
Federal  Insurance  Contributions  Act  Taxes;  that 
said  Daniel  L.  Abdul,  during  said  period  paid  wages 
to  the  employees  of  said  corporation  which  were 
subject  to  withholding  of  Federal  Income  Taxes 
and  Federal  Insurance  Contributions  Act  Taxes  in 
the  sum  of  $1,796.85;  that  by  reason  of  such  facts 
the  said  Daniel  L.  Abdul  was  required  after  Sep- 
tember 30,  1954,  and  on  or  before  October  31,  1954, 
to  file  with  the  Director  of  Internal  Revenue  foi* 
the  District  of  Hawaii  at  Honolulu,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  in  the 
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District  of  Hawaii,  an  Employers'  Quarterly  Fed- 
eral Tax  Return;  and  that  said  Daniel  L.  Abdul, 
well  knowing  his  duty  and  obligation  to  make  such 
return,  did  wilfully  and  knowingly  fail  to  make  to 
said  Director  or  to  any  other  proper  officer  of  the 
United  States  said  Employers'  Quarterly  Federal 
Tax  Eeturn ;  in  violation  of  §  7203,  Internal  Rev- 
enue Code  of  1954,  26  United  States  Code,  §  7203. 

Count  yill. 

The  Grand  Jury  Further  Charges : 

That  on  or  about  the  31st  day  of  October,  1954, 
in  the  District  of  Hawaii,  Daniel  L.  Abdul,  the 
identical  person  named  in  Counts  I,  II,  III,  IV,  V, 
VI  and  VII  of  this  Indictment,  who  was  the  presi- 
dent and  general  manager  of  Home  Furniture  Com- 
pany, Limited,  a  corporation  with  its  principal 
place  of  business  in  the  City  and  County  of  Hono- 
lulu, and  who  as  such  was  required  under  the  provi- 
sions of  the  Internal  Revenue  Code  and  was  under 
a  duty  to  collect,  account  for  and  pay  over  Federal 
Insurance  Contributions  Act  Taxes  and  Federal  In- 
come Taxes  withheld  from  wages  and  who,  during 
the  3rd  quarter  of  the  year  1954  ending  September 
30,  1954,  deducted  and  collected  from  the  total  tax- 
able wages  of  the  employees  of  said  corporation 
such  taxes  in  the  smn  of  $1,796.85,  did  wilfully  fail 
to  truthfully  account  for  and  pay  over  to  the  Di- 
rector of  Internal  Revenue  for  the  District  of  Ha- 
waii, or  to  any  other  proper  officer  of  the  United 
States,  said  Federal  Insurance  Contributions  Act 
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Taxes  and  Federal  Income  Taxes  withheld  from 
wages  due  and  owing  to  the  United  States  of  Amer- 
ica, for  said  quarter  ending  September  30,  1954,  in 
violation  of  §  7202,  Internal  Revenue  Code  of  1954, 
26  United  States  Code,  §  7202. 

Count  IX. 

The  Grand  Jury  Further  Charges: 

That  during  the  period  from  January  1,  1955,  to 
March  31,  1955,  inclusive,  Daniel  L.  Abdul,  the  iden- 
tical person  named  in  Comits  I,  II,  III,  IV,  V,  VI, 
VII  and  VIII  of  this  Indictment,  was  the  presi- 
dent and  general  manager  of  Home  Furniture  Com- 
pany, Limited,  a  corporation  employing  labor,  with 
its  principal  place  of  business  in  the  City  and 
County  of  Honolulu,  and  by  reason  of  such  facts  he 
was  required  under  the  provisions  of  the  Internal 
Revenue  Code  and  was  under  a  duty  to  make  a  re- 
turn of  Federal  Income  Taxes  withheld  from  wages 
and  Federal  Insurance  Contributions  Act  Taxes; 
that  said  Daniel  L.  Abdul,  during  said  period  paid 
wages  to  the  employees  of  said  corporation  which 
were  subject  to  withholding  of  Federal  Income 
Taxes  and  Federal  Insurance  Contributions  Act 
Taxes  in  the  sum  of  $1,601.69;  that  by  reason  of 
such  facts  the  said  Daniel  L.  Abdul  was  required 
after  March  31,  1955,  and  on  or  before  April  30, 
1955,  to  file  with  the  Director  of  Internal  Revenue 
for  the  District  of  Hawaii  at  Honolulu,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  in  the 
District  of  Hawaii,  an  Employers'  Quarterly  Fed- 
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eral  Tax  Return;  and  that  said  Daniel  L.  Abdul, 
well  knowing  his  duty  and  obligation  to  make  such 
return,  did  wilfully  and  knowingly  fail  to  make  to 
said  Director  or  to  any  other  proper  officer  of  the 
United  States  said  Employers'  Quarterly  Federal 
Tax  Return ;  in  violation  of  §  7203,  Internal  Rev- 
enue Code  of  1954,  26  United  States  Code,  §  7203. 

Count  X. 

The  Grand  Jury  Further  Charges : 

That  on  or  about  the  30th  day  of  April,  1955,  in 
the  District  of  Hawaii,  Daniel  L.  Abdul,  the  identi- 
cal person  named  in  Counts  I,  II,  III,  IV,  V,  YI, 
VII,  VIII  and  IX  of  this  Indictment,  who  was  the 
president  and  general  manager  of  Home  Furniture 
Company,  Limited,  a  corporation  with  its  principal 
place  of  business  in  the  City  and  County  of  Hono- 
lulu, and  who  as  such  was  required  under  the  provi- 
sions of  the  Internal  Revenue  Code  and  was  under 
a  duty  to  collect,  account  for  and  pay  over  Federal 
Insurance  Contributions  Act  Taxes  and  Federal  In- 
come Taxes  withheld  from  wages  and  who,  during 
the  1st  quarter  of  the  year  1955  ending  March  31, 
1955,  deducted 'and  collected  from  the  total  taxable 
wages  of  the  employees  of  said  corporation  such 
taxes  in  the  sum  of  $1,601.69,  did  wilfully  fail  to 
truthfully  account  for  and  pay  over  to  the  Director 
of  Internal  Revenue  for  the  District  of  Hawaii,  or 
to  any  other  proper  officer  of  the  United  States, 
said  Federal  Insurance  Contributions  Act  Taxes 
and  Federal  Income  Taxes  withheld  from  wages  due 
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and  owing  to  the  United  States  of  America  for  said 
quarter  ending  March  31,  1955,  in  violation  of 
§  7202,  Internal  Revenue  Code  of  1954,  26  United 
States  Code,  §  7202. 

Count  XI. 

The  Grand  Jury  Further  Charges: 

That  during  the  period  from  April  1,  1955,  to 
June  30,  1955,  inclusive,  Daniel  L.  Abdul,  the  iden- 
tical person  named  in  Counts  I,  II,  III,  IV,  V, 
VI,  VII,  VIII,  IX  and  X  of  this  Indictment,  was 
the  president  and  general  manager  of  Home  Fur- 
niture Company,  Limited,  a  corporation  employing 
labor,  vvith  its  principal  place  of  business  in  the 
City  and  Comity  of  Honolulu,  and  by  reason  of 
such  facts  he  was  required  luider  the  provisions  of 
the  Internal  Revenue  Code  and  was  under  a  duty 
to  make  a  return  of  Federal  Income  Taxes  with- 
held from  wages  and  Federal  Insurance  Contri- 
butions Act  Taxes;  that  said  Daniel  L.  Abdul, 
during  said  period  paid  wages  to  the  employees  of 
said  corporation  which  were  subject  to  withholding 
of  Federal  Income  Taxes  and  Federal  Insurance 
Contributions  Act  Taxes  in  the  sum  of  $1,380.87; 
that  by  reason  of  such  facts  the  said  Daniel  L. 
Abdul  was  required  after  June  30,  1955,  and  on  or 
before  July  31,  1955,  to  file  with  the  Director  of 
Internal  Revenue  for  the  District  of  Hawaii  at 
Honolulu,  City  and  County  of  Honolulu,  Territory 
of  Hawaii,  in  the  District  of  Hawaii  an  Emi^loyers' 
Quarterly  Federal  Tax  Return;  and  that  said  Daniel 


14  Daniel  L.Al)  dul  vs . 

L.  Abdul,  well  knowing  his  duty  and  obligation  to 
make  such  return,  did  wilfully  and  knowingly  fail 
to  make  to  said  Director  or  to  any  other  proper 
officer  of  the  United  States  said  Employers'  Quar- 
terly Federal  Tax  Return;  in  violation  of  §7203, 
Internal  Revenue  Code  of  1954,  26  United  States 
Code,  §7203. 

Count  XII. 

The  Grand  Jury  Further  Charges : 

That  on  or  about  the  31st  day  of  July  1955,  in 
the  District  of  Hawaii,  Daniel  L.  Abdul  who  was 
the  president  and  general  manager  of  Home  Fur- 
niture Company,  Limited,  a  corporation  with  its 
principal  place  of  business  in  the  City  and  County 
of  Honolulu,  and  Avho  as  such  was  required  under 
the  provisions  of  the  Internal  Revenue  Code  and 
was  under  a  duty  to  collect,  account  for  and  pay 
over  Federal  Insurance  Contributions  Act  Taxes 
and  Federal  Income  Taxes  withheld  from  wages 
and  who,  during  the  2nd  quarter  of  the  year  1955, 
ending  June  30,  1955,  deducted  and  collected  from 
the  total  taxable  wages  of  the  employees  of  said 
corporation  such  taxes  in  the  sum  of  $1,380.87,  did 
wilfully  fail  to  truthfully  account  for  and  pay  over 
to  the  Director  of  Internal  Revenue  for  the  District 
of  Hawaii,  or  to  any  other  proper  officer  of  the 
United  States,  said  Federal  Insurance  Contributions 
Act  Taxes  and  Federal  Income  Taxes  withheld  from 
wages  due  and  owing  to  the  United  States  of  Amer- 
ica for  said  quarter  ending  June  30,  1955,  in  vio- 
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lation  of  §7202,  Internal  Revenue  Code  of  1954,  26 
United  States  Code,  §7202. 

Dated:  Honolulu,  T.  H.,  this  16  day  of  August, 
1956. 

A  True  Bill 

/s/  W.  E.  SHEEHAN, 

Foreman,  Grand  Jury; 

/s/  E.  D.  CRUMPACKER, 

Asst.  United  States  Attorney. 

[Endorsed] :  Filed  August  16,  1956. 


[Title  of  District  Court  and  Clause.] 

DEFENDANT'S  REQUESTED 
INSTRUCTIONS 

No.   27 
You  are  instructed  that  there  is  no  law  of  the 
United  States  which  requires  a  taxpayer  to  answer 
any  question  of  an  Internal  Revenue  Service  agent. 

Refused. 

[Initialed]  J.  W. 

No.  28 
You   are   instructed   that   no   taxpayer   shall    be 
subjected  to  unnecessary  examination  or  investiga- 
tions, and  only  one  inspection  of  a  taxpayer's  books 
of   account   shall    be   made   for   each   taxable   year 
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unless  the  taxpayer  requests  otherwise  or  unless  the 
Secretary  or  his  delegate  after  investigation,  notifies 
the  taxpayer  in  writing  that  an  additional  inspec- 
tion is  necessary. 

Section  7605  (b)  USCA. 

Refused. 

[Initialed]  J.  W. 

No.  29 
You  are  instructed  that  Mr.  Abdul  committed  no 
olfense  by  his  failure  to  reply  to  a  question  asked 
by  an  agent  or  employee  of  the  Internal  Revenue 
Service ;  nor  did  he  commit  any  offense  by  his  failure 
to  furnish  any  such  agent  or  employee  with  any 
books  or  records  that  may  have  been  asked  for, 
and  you  are  not  to  draw^  any  inference  adverse  to 
the  defendant  from  any  such  failure. 

Refused. 

[Initialed]  J.  W. 

No.  30 
The  failure  of  Mr.  Adbul   to  furnish  an  agent 
of  the  government  with  any  books,  records  or  other 
information  does  not  constitute  evidence  of  wilful- 
ness. 

Refused. 

[Initialed]  J.  W. 
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No.  37 
You  are  instructed  that  before  you  can  find  the 
Defendant  guilty  of  the  charges  contained  in  the 
indictment,  you  must  first  find,  from  the  evidence, 
that  he  was  wilful.  The  wilfulness  required  in  a 
criminal  action  must  be  established  by  evidence 
that  shows  affirmative  or  positive  acts  on  the  part 
of  the  Defendant,  that,  in  and  of  themselves,  spell 
out,  specifically,  bad  purpose  or  evil  motive.  If  you 
do  not  find  such  specific  acts  in  the  evidence,  then 
you  must  return  a  verdict  of  ''Not  Guilty." 

Covered — refused. 

[Initialed]  J.  W. 

No.  38 
If  you  find  that  the  filing  of  the  returns  and  the 
payment  of  the  taxes  due  were  not  delayed  by  Mr. 
Abdul  with  any  bad  purpose  or  evil  motive  on  his 
part,  then  you  must  find  him  ''Not  Guilty." 

Refused — Covered. 

[Initialed]  J.  W. 

No.  40 
If  you  find  from  the  evidence  that  the  Defendant 
did  make  all  tax  returns  required  of  him,  even 
though  paid  late,  that  he  did  keep  accurate  records ; 
that  he  supplied  the  government  agents  with  in- 
foiTTiation  requested  even  if  delayed  at  times;  that 
he  did  eventually  pay  the  taxes  due  and  that  he 
truthfully  accounted  for  his  tax  liability,  then  the 
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Defendant  cannot  have  acted  with  bad  purpose  or 
evil  motive,  and  if  you  so  find  from  the  evidence, 
then  you  must  return  a  verdict  of  "Not  Guilty." 

Refused. 

[Initialed]  J.  W. 

No.  41 
If  you  should  find  from  the  evidence  that  the 
defendant  may  have  been  impolite,  crude,  abrupt, 
trying  or  even  irritating  to  any  one  or  even  all  of 
the  Internal  Revenue  Service  employees  and  agents, 
none  of  these  are  evidence  of  bad  purpose  or  of  evil 
motive  or  of  wilfulness  on  the  part  of  the  defendant. 

Refused. 

[Initialed]  J.  W. 

No.  42 
If  you  find  that  it  was  the  intention  of  Mr.  Abdul 
to  pay  the  taxes  due  when  sufficient  funds  were 
available,  then  you  must  find  him  "Not  Guilty"  of 
each  and  every  count  of  the  indictment. 

Refused. 

[Initialed]  J.  W. 

No.  44 
The  question  of  wilfulness  is  a  matter  for  you 
as  jurors  to  determine.  Now  wilfulness  is  a  state  of 
mind,  and  it  is  not  possible  to  look  into  a  man's 
mind  to  see  what  went  on.  The  only  way  that  you 
have  of  arriving  at  the  wilfulness  of  the  defendant 
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in  this  case  is  for  you  to  take  into  consideration 
all  of  the  facts  and  circumstances  shown  by  the  evi- 
dence, including  the  exhibits,  and  determine  from 
such  facts  and  circumstances  whether  the  defendant 
acted  with  criminal  wilfulness  at  the  time  in  ques- 
tion. 

Covered — refused. 

[Initialed]  J.  W. 

No.  45 
If  you  find  from  the  evidence  that  the  Defendant 
did  disclose  his  true  tax  liability,  then  this  is  evi- 
dence that  the  necessary  criminal  wilfulness  on  his 
part  was  not  present,  and  you  must  find  him  not 
guilty. 

Refused. 

[Initialed]  J.  W. 

No.  46 
Before  you  can  find  the  Defendant  guilty  of  wil- 
fulness you  must  be  certain  that  the  evidence  shows 
specific  intent,  that  is,  you  must  be  able  to  point 
to  the  specific  acts  which  constitute  the  acts  of  wil- 
fulness ;  if  you  cannot  do  so,  then  you  must  find  the 
Defendant  ''Not  Guilty." 

Covered — refused. 

[Initialed]  J.  W. 
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No.  48 
You  are  instructed  to  disregard  all  of  the  testi- 
mony of  the  witness,  James  or  Jimmy  Walker. 

Refused. 

[Initialed]  J.  W. 

No.  54 
You  are  hereby  instructed  that  all  testimony  rel- 
ative to  the  merchandising  and  advertising  tech- 
niques of  the  Defendant  and  that  all  testimony 
relative  to  specific  sales  by  Home  Furniture  Com- 
pany, Limited,  is  irrelevant  and  shall  be  disregarded 
by  you. 

Refused. 

[Initialed]  J.  W. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  REQUESTED  INSTRUCTIONS 

No.  7 
You  will  note  that  Counts  I,  III,  V,  VII,  IX,  and 
charge  the  defendant  with  wilfully  and  knowingly 
failing  to  make  quarterly  Federal  tax  returns  to  the 
District  Director,  and  Counts,  II,  IV,  VI,  VIII,  X, 
and  XII  charge  the  Defendant  with  wilfully  failing 
to  truthfully  account  for  and  pay  over  to  the  Di- 
rector the  taxes  for  which  such  returns  were  re- 
quired to  be  filed.  The  types  of  wilfulness  involved 
in  these  two  diffei'ciit  cliarges  are  separate  and  dis- 
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tinet  and  I  ask  you  to  pay  particular  attention  to 
me  when  I  describe  to  you  just  what  is  meant  in 
each  instance :  [Read  3.] 

The  word  "wilful,"  as  used  in  Counts  I,  III,  V, 
VII,  IX,  and  XI,  that  is,  in  failing  to  make  a  tax 
return,  means  with  a  bad  purpose  or  without  ground 
for  believing  that  one's  act  is  lawful,  or  without 
reasonable  cause,  or  capriciously,  or  with  a  care- 
less disregard  whether  one  has  the  right  so  to  act. 

The  word  "wilful,"  as  used  in  Counts  II,  IV, 
VI,  VIII,  X,  and  XII,  that  is,  in  faihng  to  truth- 
fully account  for  and  pay  over  the  taxes,  means  with 
knowledge  of  one's  obligation  to  pay  the  taxes  due, 
and  with  intent  to  defraud  the  government  of  that 
tax  by  any  affirmative  conduct,  the  likely  effect  of 
which  would  be  to  mislead  or  to  conceal.  [Further, 
with  respect  to  these  counts  "wilfulness"  implies 
bad  faith  and  an  evil  motive. ]i 

With  tiiese  two  standards  in  mind,  I  further  in- 
struct you  that  the  question  of  intent  is  a  matter 
for  you  as  jurors  to  determine,  and  as  intent  is  a 
state  of  mind,  and  it  is  not  possible  to  look  into 
a  man's  mind  to  see  what  went  on,  the  only  way  that 
you  have  of  arriving  at  the  intent  of  the  Defendant 
in  this  case  is  for  you  to  take  into  consideration  all 
the  facts  and  circumstances  shown  by  the  evidence, 
including  the  Exhibits,  and  determine  from  all  such 
facts  and  circumstances  what  the  intent  of  the  Do- 


i[Material  in  brackets  appeared  as  an  alteration  in 
the  original  copy.] 
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fendant  was  at  the  time  in  question.  Thus,  direct 
proof  of  wilful  or  wrongful  intent  or  knowledge 
is  not  necessary.  Intent  and  knowledge  may  be 
inferred  from  acts  and  such  inferences  may  arise 
from  a  combination  of  acts,  although  each  act  stand- 
ing by  itself  may  seem  unimportant.  These  are 
questions  of  fact  to  be  determined  from  all  the  cir- 
cumstances. 

Griven  as  modified  for  objection? 

[Initialed]  J.  W. 

No.  8 
On  the  question  of  the  intent  involved  in  the  al- 
leged commission  of  the  offenses  charged  in  the 
Indictment,  there  are  certain  matters  which  you 
maj^  consider  as  pointing  to  such  intent  on  the  part 
of  the  Defendant  if  you  find  that  they  exist  in  this 
case.  These  are  general  illustrations :  His  statements 
to  others  reflecting  his  attitude  toward  his  tax  ob- 
ligations, failure  to  file  the  necessary  returns,  con- 
cealment of  facts,  false  and  contradictory  state- 
ments on  material  matters  to  the  officers  of  the 
Bureau  of  Internal  Revenue  during  the  course  of 
the  interview,  suppression  of  evidence  and  failure 
to  make  books  available  to  Internal  Revenue  Agents 
Avhen  requested,  evasiveness  Avhen  interviewed,  in- 
consistent and  contradictory  statements  and  expla- 
nations made  on  the  stand,  showing  book  entries  to 
inquiring  agents  which  do  not  properly  or  fairly  re- 
flect the  payment  of  taxes,  filing  of  annual  sum- 
maries of  taxes  withheld  which  misrepresent  that 
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taxes  have  been  paid  and/or  taking  credit  for  such 
unpaid  taxes  on  his  personal  income  tax  return,  rep- 
resentations that  no  moneys  were  available  to  pay 
the  taxes  when  due  if  such  representations  are  un- 
reasonable to  you,  failure  to  notify  internal  Revenue 
Agents  of  disposition  of  assets  of  the  corporation 
to  others,  use  of  currently  available  assets  of  the 
corporation  for  other  purposes  including  loans  and 
advances  to  the  Defendant,  the  payment  of  salary 
to  Defendant's  mfe  for  unsubstantial  services  to 
the  corporation,  and  the  payment  of  obligations 
of  the  corporation  other  than  Federal  Taxes  at  a 
time  or  times  w^hen  such  taxes  were  required  to  be 
held  in  trust  for  the  United  States  and/or  paid 
over  to  the  District  Director  of  Internal  Reveime, 
and  any  conduct,  the  likely  effect  of  which  would  be 
to  mislead  or  to  conceal.  I  give  you  these  instances 
simply  to  illustrate  the  type  of  conduct  from  which 
you  may  infer  the  intent  required  in  the  wilful 
failure  to  file  returns  and  the  wilful  failure  to 
truthfully  account  for  and  pay  over  taxes  withheld. 
And  if  you  find  that  the  tax  evasion  motive  plays 
any  part  in  such  conduct,  the  offenses  of  wilful 
failure  to  truthfully  account  for  and  pay  over  taxes 
withheld  as  charged  in  Counts  II,  IV,  VI,  VIII,  X, 
and  XII  may  be  made  out  even  though  the  conduct 
I  have  mentioned  might  also  serve  some  other  pur- 
pose. 

Refused. 

[Initialed]  J.  W. 
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No.  10 

As  I  have  mentioned  to  you,  taxes  withheld  are 
required  to  be  held  in  a  special  fund  in  trust  for 
the  United  States.  Thus,  if  you  find  that  the  Defend- 
ant has  represented  to  you  the  defense  of  inability 
to  pay,  you  may  consider  that  as  evidence  of  his 
wilfulness  in  failing  to  pay  the  taxes  insofar  as 
it  indicates  to  you  his  acknowledgment  of  the  dis- 
sipation of  the  trust  fund  and  the  breach  of  trust. 
On  the  other  hand,  if  you  find  that  there  was  money 
available  to  pay  the  taxes  and  that  the  taxes  were 
in  fact  ultimately  collected,  you  may  consider  that 
in  determining  whether  his  defense  of  inability  to 
pay  is  a  defense  of  any  substance. 

Refused. 

[Initialed]  J.  W. 

No.  11 
Every  employer  required  to  withhold  and  pay  In- 
come Taxes  and  every  emplo^^er  liable  for  Federal 
Insurance  Contribution  Act  Taxes  is  required  to 
keep  detailed  and  accurate  payroll  records  at  a  con- 
venient and  safe  location  accessible  to  Internal  Rev- 
enue officers,  and  open  for  inspection  at  all  times 
bv  such  officers. 


failure  on  the  part  of  the  Defendant  to  sup- 
ply any  information  for  the  purposes  of  the  com- 
putation, assessment,  or  eollection  of  the  taxes  of 
Home  Furniture  Com})any,  Ltd.,  involved  in  this 
casr,'which  you  find  to  be  unjustified  or  inexcusable, 
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is-a-ciFoiims-tanee  which  may  be  considered  in  your 
de4e3?mination  of  his  g-uilt  or  innocence. 

As  modified.  No  objection. 

[Initialed]  J.  W. 

No.  18 
Prior  investigation  to  determine  civil  liability  in 
order  that  the  Government  may  assess  and  collect 
the  taxes  before  the  collection  is  jeopardized  in  any 
way  does  not  preclude  the  Government  from  in- 
stituting further  investigation  and  ultimately 
bringing  criminal  charges  in  connection  with  the 
same  tax  delinquencies. 

Given. 

[Initialed]  J.  W. 

No.  22 
The  importance  of  your  duties  as  jurors  requires 
that  you  consider  the  right  of  the  Government  of 
the  United  States  to  have  its  laws  properly  exe- 
cuted, and  that  it  is  with  you  citizens  selected  from 
this  District  that  finally  rests  the  duty  of  determin- 
ing the  guilt  or  innocence  of  those  accused  of  crime, 
and  imless  you  do  your  duty  you  might  just  as  well 
strike  the  laws  from  the  statute  books. 

Given.  No  objection. 

[Initialed]  J.  W. 
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[Title  of  District  Court  and  Cause.] 

COMMUNICATIONS  BETWEEN  COURT 
AND  JURY 

May  we  have  a  copy  of  your  instructions  for  ex- 
amination? If  not,  will  you  please  read  your  in- 
structions to  us  once  more  ? 

Thank  you, 

/s/  JAMES  C.  ZAVE, 
Foreman. 
Your  Honor: 

A  few  members  of  the  jury  would  like  to  have 
you  read  over  the  instructions  again  as  to  the  word 
"wilful"  pertaining  to  Counts  2,  4,  6,  8,  10  and  12. 

Thank  you, 

/s/  JAMES  C.  ZAVE, 
Foreman. 

Opened  at  8 :25  and  message  given  to  Judge  Wiig 
over  phone. 

T.P.C. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  duly  empaneled  and  sworn  in  the 
above-entitled  cause,  do  hereby  find  the  Defendant, 
Daniel  L.  Abdul 

As  to  Count  I — Guilty. 
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As  to  Count  II — Not  Guilty. 

As  to  Count  III — Guilty. 

As  to  Count  IV— Not  Guilty. 

As  to  Count  V — Guilty. 

As  to  Count  VI— Not  Guilty. 

As  to  Count  VII— Guilty. 

As  to  Count  VIII— Not  Guilty. 

As  to  Count  IX — Guilty. 

As  to  Count  X — Not  Guilty. 

As  to  Count  XI — Guilty. 

As  to  Count  XII— Not  Guilty. 

as  charged  in  the  Indictment  herein. 

Dated :  Honolulu,  T.  H.,  this  5th  day  of  December, 
1956. 

/s/  JAMES  C.  ZAVE, 
Foreman. 

[Endorsed]  :     Filed  December  5,  1956. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

The  Defendant  moves  the  Court  to  grant  him  a 
new  trial  for  the  following  reasons: 

(1)  The  Court  erred  in  denying  Defendant's  mo- 
tion for  acquittal  made  at  the  conclusion  of  the  gov- 
ernment's case. 

(2)  The  Court  erred  in  denying  defendant's  mo- 
tion for  acquittal  made  at  the  conclusion  of  tho  evi- 
dence. 
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(3)  The  verdict  is  contrary  to  the  weight  of  the 
evidence. 

(4)  The  verdict  is  not  supported  by  the  evi- 
dence. 

(5)  The  Court  erred  in  overruling  the  objections 
to  the  introduction  of  evidence  relating  to  govern- 
mental procedures  as  testified  by  Mr.  Mew. 

(6)  The  Court  erred  in  overruling  the  objection 
to  the  introduction  into  evidence  of  the  testimony 
of  James  or  Jimmy  Walker  and  in  denying  defend- 
ant's motion  to  strike  all  of  the  testimony  of  James 
or  Jimmy  Walker. 

(7)  The  Court  erred  in  refusing  to  give  Defend- 
ant's requested  instruction  No.  48  regarding  the 
testimony  of  Mr.  Walker. 

(8)  The  Court  erred  in  not  also  giving  Defend- 
ant's requested  instruction  No.  35  on  the  two  occa- 
sions when  the  jury  requested  and  they  were  in- 
structed again  on  the  subject  of  wilfulness. 

(9)  The  Court  erred  to  the  substantial  prejudice 
of  the  Defendant,  by  carrying  on  an  extensive  ex- 
amination of  government  witnesses. 

(10)  The  Court  eiTed  in  allowing  the  introduc- 
tion into  evidence  of  income  tax  returns  both  of  the 
corporation  and  of  the  Defendant  personally  for 
the  years  1953,  1954  and  1955,  and  of  the  testimony 
relating  thereto  as  this  had  no  relevancy  to  the 
charges  of  the  indictment. 
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(11)  The  Court  erred  in  drawing  a  distinction 
for  the  jury  in  the  instructions  between  the  mean- 
ing of  wilfulness  as  it  pertained  to  the  even  num- 
bered counts  and  as  it  pertained  to  the  odd  num- 
bered counts  of  the  indictment. 

(12)  The  Court  erred  in  instructing  the  jury 
as  to  the  meaning  of  wilfulness  as  it  pertained  to 
the  odd  numbered  or  misdemeanor  counts. 

(13)  The  Court  erred  in  admitting  into  evidence 
the  testimony  of  Messrs.  Filene  and  Stratton  and 
Miss  Burns  relative  to  statements  made  to  them  by 
the  defendant  to  the  effect  that  he  had  mailed  the 
returns  or  paid  the  taxes. 

(14)  The  Court  erred  in  allowing  the  Govern- 
ment to  question  the  defendant  concerning  numer- 
ous business  transactions  such  as  collections  of  ac- 
counts receivable,  preparation  and  signing  of  condi- 
tional sales  contracts,  advertising  of  merchandise, 
and  others  which  were  not  relevant  to  the  issues 
framed  in  the  indictment. 

Dated  at  Honolulu,  T.  H.,  this  14th  day  of  De- 
cember, 1956. 

NATHANIEL  FELZER, 
HOWARD  K.  HODDICK  and 
ALLEN  R.  HAWKINS, 

By  /s/  NATHANIEL  FELZER, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  December  14,  1956. 
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District  Court  of  the  United  States 
for  the  District  of  Hawaii 

No.  11,072 

UNITED  STATES  OF  AMERICA, 

vs. 
DANIEL  L.  ABDUL. 

JUDGMENT  AND  COMMITMENT 

On  this  11th  day  of  January,  1957,  came  the  at- 
torney for  the  government  and  the  defendant  ap- 
peared in  person  and  by  counsel,  Nathaniel  Felzer, 
Esq.;  Howard  K.  Hoddick,  Esq.;  and  Allen  R. 
Hawkins,  Esq. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty  and  a  verdict  of 
guilty  as  to  Counts  I,  III,  V,  YII,  IX  and  XI  of 
the  offense  of  wilfully  and  knowingly  failing  to  file 
Employers'  Quarterly  Federal  Tax  Returns  for 
taxes  withheld  from  wages  of  employees,  well  know- 
ing his  duty  and  obligation  to  make  such  returns, 
in  violation  of  2707(b),  Internal  Revenue  Code  of 
1939,  26  use,  §  2707(b)  ;  and  7203,  Internal  Rev- 
enue Code  of  1954,  26  USC,  §  7203,  as  charged  and 
the  court  having  asked  the  defendant  whether  he 
has  anything  to  say  why  judgment  should  not  be 
pronounced,  and  no  sufficient  cause  to  the  contrary 
being  shown  or  appearing  to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 
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It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  imprisonment  for 
a  period  of  One  (1)  Year  as  to  Count  I;  One  (1) 
Year  as  to  Count  Y;  One  (1)  Year  as  to  Count  IX. 
Sentence  as  to  Counts  I,  Y  and  IX  is  to  run  con- 
currently. 

Six  (6)  Months  as  to  Count  III;  Six  (6)  Months 
as  to  Coimt  YII;  Six  (6)  Months  as  to  Count  XI. 
Sentence  as  to  Counts  III,  YII  and  XI  is  to  run 
concurrently  with  each  other  and  consecutively  with 
the  sentence  imposed  as  to  Counts  I,  Y  and  IX. 

Further,  It  Is  Adjudged  the  payment  of  costs  on 
any  one  Count  will  satisfy  the  assessment  of  costs 
on  the  other  Counts. 

Mittimus  is  stayed  until  12 :00  o  'clock  noon,  Mon- 
day, January  14,  1957. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

/s/  JON  WIIG, 

United  States  District  Judge. 

[Endorsed] :     Entered  January  14,  1957. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  Address  of  Appellant:  Daniel  L.  Abdul, 
140  Niuiki  Circle,  Honolulu,  T.  H. 

Names  and  Addresses  of  Appellant's  Attorneys: 
Nathaniel  Felzer,  268  Alexander  Young  Build- 
ing, Honolulu,  T.  H. ;  Howard  K.  Hoddick  and 
Allen  E.  Hawkins,  320  Damon  Building,  Hono- 
lulu, T.  H. 

Offenses : 

The  Appellant  was  charged  in  Counts  I,  III  and 
V  of  the  Indictment  filed  August  16,  1956,  with 
violating  Section  2707(b)  of  the  Internal  Revenue 
Code  of  1939  in  that  he  wilfully  and  knowingly 
failed  to  make  to  the  District  Director  of  Internal 
Revenue  for  the  District  of  Hawaii  the  required 
Employers'  Quarterly  Federal  Tax  Returns  for  the 
last  quarter  of  1953,  the  second  quarter  of  1954  and 
the  second  quarter  of  1955,  respectively. 

The  Appellant  was  also  charged  in  Counts  VII, 
IX  and  XI  in  violation  of  Section  7203,  Internal 
Revenue  Code  of  1954  of  the  same  indictment  with 
having  wilfully  and  knowingly  failed  to  make  to 
the  District  Director  of  Internal  Revenue  for  the 
District  of  Hawaii  the  required  Employers'  Quar- 
terly Federal  Tax  Returns  for  the  third  quarter  of 
1954,  the  first  quarter  of  1955  and  the  second  quar- 
ter of  1955,  respectively. 
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On  December  5,  19,56,  the  jury  returned  a  verdict 
of  guilty  against  the  defendant  as  to  each  of  the 
aforesaid  offenses. 

Statement  of  Judgment  or  Order,  Giving  Date,  and 
Any  Sentence: 

On  January  11,  1957,  a  final  judgment  of  convic- 
tion of  the  aforesaid  offenses  was  entered  by  which 
the  defendant  was  sentenced  to  confinement  for  a 
period  of  one  year  each  as  to  Counts  I,  V  and  IX 
and  for  a  period  of  six  months  each  as  to  Counts 
III,  VII  and  XI,  the  sentences  of  one  year  to  be 
served  concurrently  and  the  sentence  of  six  months 
to  be  served  concurrently  with  each  other  but  con- 
secutively to  said  sentences  of  one  year  and  the  de- 
fendant was  further  ordered  to  pay  the  cost  of 
prosecution. 

The  above-named  appellant  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  above-stated  judgment. 

Dated  at  Honolulu,  T.  H.,  this  14th  day  of  Janu- 
ary, 1957. 

NATHANIEL  FELZER, 
HOWARD  K.  HODDICK  and 
ALLEN  R.  HAWKINS, 

By  /s/  HOWARD  K.  HODDICK, 

Attorneys  for  Appellant. 

[Endorsed]  :     Filed  January  14,  1957. 
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[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND  ON  APPEAL 

Know  All  Men  by  These  Presents: 

That  We,  Daniel  L.  Abdul,  as  Principal,  and 
Daniel  L.  Abdul  and  Katherine  Y.  Abdul,  as  Sure- 
ties, are  held  and  firmly  bound  unto  the  United 
States  of  America  in  the  full  sum  of  $5,000.00  for 
the  payment  of  which  well  and  truly  to  be  made,  we 
do  bind  ourselves,  our  executors  and  administrators, 
jointly  and  severally  by  these  presents. 

Whereas,  lately,  in  the  District  Court  for  the 
United  States  in  and  for  the  District  and  Territory 
of  Hawaii,  judgment,  sentence  and  fine  were  made 
and  entered  against  Daniel  L.  Abdul,  defendant 
above  named,  and 

Whereas,  notice  has  been  given  of  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Ju- 
dicial Circuit,  to  secure  a  reversal  of  said  judgment, 
sentence  and  fine,  and 

Whereas,  the  Honorable  Jon  Wiig,  Judge  of  said 
District  Court,  did  regularly  order  that  a  super- 
sedeas and  bail  bond  be  given  in  the  sum  of 
$5,000.00  pending  said  appeal. 

Now,  Therefore,  the  condition  of  the  above  obli- 
gation is  such  that  if  the  said  Daniel  L.  Abdul  shall 
appear  here  in  person  or  by  attorney  in  the  United 
States  Court  of  Appeals  for  the  Ninth  Judicial  Cir- 
cuit on  such  day  or  days  as  may  be  appointed  for 
the  hearing  of  said  cause  in  said  Circuit  Court  and 
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prosecute  his  appeal  and  shall  abide  by  and  obey  all 
orders  made  by  said  Circuit  Court  in  said  cause, 
and  shall  pay  any  fine,  damages  and  all  costs  im- 
posed by  the  Judgment  of  said  District  Court 
against  him,  and  shall  surrender  himself  in  execu- 
tion of  the  Judgment,  Sentence  and  Fine  appealed 
from  as  said  Circuit  Court  may  direct,  if  the  Judg- 
ment, Sentence  and  Fine  against  him  shall  be 
affirmed  or  the  appeal  dismissed;  and  if  he  shall 
appear  for  trial  in  said  District  Court  on  such  day 
or  days  as  may  be  appointed  for  a  retrial  of  said 
cause  and  abide  by  and  obey  all  the  orders  made  by 
said  District  Court,  provided  the  Judgment,  Sen- 
tence and  Fine  made  against  him  shall  be  reversed 
by  said  Circuit  Court,  then  the  above  obligation 
shall  be  void,  otherwise  to  remain  in  full  force,  effect 
and  \drtue. 

In  Witness  Whereof,  the  above-bounded  Princi- 
pal and  Sureties  have  heremito  affixed  their  hands 
this  14th  day  of  January,  1957. 

/s/  DANIEL  L.  ABDUL, 
Principal  ; 

/s/  DANIEL  L.  ABDUL, 

/s/  KATHERINE  Y.  ABDUL, 

Sureties. 

Taken  and  acknowledged  before  me  this  14th  day 
of  January,  1957. 

[Seal]        /s/  KURT  F.  THOMPSON,  JR., 

Clerk,  U.  S.  District  Court. 
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NOTICE  OF  LIEN 

Notice  Is  Hereby  Given  that  Daniel  L.  Abdul  and 
Katherine  Y.  Abdul,  husband  and  wife,  whose  resi- 
dence and  post  office  address  is  140  Niuiki  Circle, 
Honolulu,  City  and  County  of  Honolulu,  Territory 
of  Hawaii,  owners  of  the  following  lease,  to  wit: 

That  certain  Lease  dated  November  17,  1953, 
made  by  and  between  Cooke  Trust  Company, 
Limited,  Trustee  under  Indenture  of  Trust  executed 
by  Mary  Lucas  Pflueger  and  Harriet  Lucas  Cassi- 
day  under  date  of  June  16,  1952,  and  Cooke  Trust 
Company,  Limited,  Attorney-in-Fact  for  Niu  De- 
velopment Corporation,  Limited,  as  Lessor  and 
Daniel  L.  Abdul  and  Katherine  Y.  Abdul,  as 
Lessees,  and  recorded  in  the  Bureau  of  Conveyances 
of  the  Territory  of  Hawaii  in  Liber  2761  on  Pages 
146-153,  said  lease  dismissing  all  those  certain  prem- 
ises situated  in  Niu,  Honolulu,  City  and  County  of 
Honolulu,  Territory  of  Hawaii,  being  a  portion  of 
R.  P.  52,  L.C.  Aw.  802  to  Alexander  Adams  and 
being  also  a  portion  of  the  Old  Niu  Fish  Pond, 
more  particularly  described  in  Exhibit  B,  attached 
to  said  Lease  and  by  reference  made  a  part  thereof. 

Subject,  However,  to  that  certain  mortgage  made 
by  said  Katherine  Y.  Abdul  and  Daniel  L.  Abdul  to 
the  American  Security  Bank,  do  hereby  state  that 
they  are  the  sureties  on  a  supersedeas  bond  pending 
appeal  in  the  amount  of  $5,000.00  posted  in  the 
United  States  District  Court  for  the  District  of 
Hawaii,  in  United  States  of  America  v.  Daniel  L. 
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Abdul,  Criminal  No.  11,037,  and  that  there  is  a  lien 
upon  the  aforesaid  property  in  favor  of  the  United 
States  of  America  until  said  supersedeas  bond  pend- 
ing appeal  is  discharged  by  order  of  Court. 

Dated  at  Honolulu,  T.  H.,  this  14th  day  of  Janu- 
ary, 1957. 

/s/  DANIEL  L.  ABDUL, 

/s/  KATHERINE  Y.  ABDUL. 

Duly  verified. 

[Endorsed]:     Filed  January  14,  1957. 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR  FILING 
RECORD  ON  APPEAL  AND  DESIGNAT- 
ING APPEAL 

On  application  of  the  Defendant,  above  named, 
made  pursuant  to  the  provisions  of  Rule  39c  of  the 
Federal  Rules  of  Criminal  Procedure, 

It  Is  Hereby  Ordered  that  the  Defendant  may 
have  up  to  and  including  the  15th  day  of  April, 
1957,  within  which  to  file  the  record  on  appeal  and 
to  docket  the  appeal. 

Dated  at  Honolulu,  T.  H.,  this  21st  day  of  Febru- 
ary, 1957. 

/s/  J.  FRANK  McLaughlin, 

Judge  of  the  Above-Entitled 
Court. 

[Endorsed]  :    Filed  February  21,  1957. 
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In  the  United  States  District  Court 
for  the  District  of  Hawaii 

Criminal  No.  11,072 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

DANIEL  L.  ABDUL, 

Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

Held  in  the  U.  S.  District  Court,  Honolulu,  T.  H., 
commencing  on  November  26,  1956,  at  10:00  a.m. 

Before  Hon.  Jon  Wiig,  Judge,  and  a  Jury. 

Appearances : 

E.  D.  CRUMPACKER,  ESQ., 

Assistant  U.  S.  Attorney, 

Appearing  for  the  Plainti:ff. 

HON.  ALLEN  R.  HAWKINS, 
HOWARD  K.  HODDICK,  ESQ.,  and 
NATHANIEL  FELZER,  ESQ., 

Appearing  for  the  Defendant. 


*     *     * 
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HOWARD  H.  K.  MEW 

a   witness   on   behalf   of   the   Plaintiff  being   duly 
sworn,  testified  as  follows :  [22*] 

*     *     * 

Q.  Let  me  ask  you  this :  Could  it  have  come  from 
any  other  file?  A.     No,  sir. 

Q.     Is  that  same  true  with  any  other  exhibit? 

The  Court:  Let's  not  go  afield,  now,  Mr.  Crum- 
packer.  It  makes  it  exceedingly  difficult.  If  you 
want  to  lay  your  foundation  for  No.  1  and  then 
offer  it,  then  the  Court  will  hear  the  objections  and 
rule  on  them.  Because  there  is  some  difference  in 
each  of  these  exhibits.  And  offering  them  en  masse 
can  cause  difficulty. 

Mr.  Crumpacker:    Yes,  sir.  I  will  reoffer  No.  1. 

Mr.  Hoddick:  May  I  ask  some  questions  of  the 
witness,  your  Honor? 

The  Court :     Yes.  [108] 

Voir  Dire  Examination 
By  Mr.  Hoddick: 

■X-        -x-         * 

Q.  (By  Mr.  Hoddick) :  I  call  your  attention  to 
the  pencil  notation  across  No.  1  for  identification 
and  ask  you  if  you  made  it  ? 

A.  I  did  not  make  it.  I  know  the  person  who 
made  it. 

Q.     How  do  you  know?  A.     By  the  writing. 

The  Court :     By  what  ?  [Ill] 

The  Witness :     By  her  writing. 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Q.  (By  Mr.  Hoddick)  :  And  who  do  you  believe 
that  person  to  be?  A.     Mrs.  Dolly  Jordan. 

Q.     Dolly  Jordan?  A.     That's  correct. 

Q.  Do  her  initials  appear  anywhere  on  this  re- 
turn ? 

A.     Her  initials  do  not  appear  on  this  return. 

Q.     And  does  she  work  in  your  section  ? 

A.     She  is  the  chief  of  the  file  section. 

Q.  You  would  not  know  when  she  put  this  on,  if 
she  did  it?  A.     No. 

Q.  I  also  notice  that  there  is  a  pencil  circle 
around  the  one  and  a  half  per  cent  in  line  6.  Do  you 
know  when,  where  or  how  that  got  on  there  ? 

A.     I  have  no  idea. 

Q.  Mr.  Mew,  are  you  familiar  with  Mr.  Abdul's 
signature,  the  defendant  in  this  case  ? 

A.     I  have  never  seen  it  before. 

Q.  Do  you  know  whether  that  in  fact  is  his  sig- 
nature on  that  return? 

A.     No;  I  know  that  is  his  name. 

Q.     It  is  signed  Daniel  Abdul? 

A.     That  is  correct. 

Mr.  Hoddick:  We  renew  our  objection  as  to  the 
foundation.  [112]  Also  Plaintiff's  Exhibit  No.  1  is 
outside  of  the  period  of  the  indictment  and  we  ob- 
ject on  the  ground  that  it  is  immaterial  and  ir- 
relevant. 

The  Court:  Mr.  Crumpacker,  isn't  the  official 
custodian  of  these  records  available? 

Mr.  Crumpacker:  I  understood  the  witness  to 
testify  that  they  were  from  his  files. 
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Tlie  Court:  Well,  that  was  his  first  testimony. 
Then  later  on  he  testified  that  they  were  in  the 
custody  of  someone  else.  He  did  not  bring  them  to 
court  from  his  files.  My  question  is,  do  you  know 
whether  the  official  custodian  of  the  records  is  avail- 
able? 

Mr.  Crumpacker :  May  I  ask  the  witness  a  ques- 
tion in  that  regard  ? 

The  Court:  I  will  ask  him.  Who  had  official 
custody  of  these  records  after  they  left  your  office, 
so  far  as  you  know  ? 

The  Witness:     After  they  left  my  office? 

The  Court:    Yes.  Of  that  record  there. 

The  Witness :  You  mean  after  it  was  withdrawn 
from  the  file? 

The  Court:     That's  right. 

The  Witness:  I  have  no  idea  after  it  had  been 
withdrawn  from  the  file,  I  have  no  idea. 

The  Court:  After  it  left  your  division,  where 
did  it  [113]  go? 

The  Witness :     To  the  file  section. 

The  Court:     To  the  file  section? 

The  Witness:     That's  right. 

The  Court :    And  where  is  the  file  section  located  ? 

The  Witness:  In  room  201,  second  floor  of  this 
building. 

The  Court:     And  who  is  in  charge  of  that? 

The  Witness :     Mrs.  Dolly  Jordan. 

The  Court:  And  under  your  normal  operating 
procedure,  would  she  be  the  custodian  of  that  rec- 
ord? 
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The  Witness:  Yes.  Of  course,  she  is  under  the 
chief  of  the  returns  processing  branch. 

The  Court :    She  is  under  your  direction  ? 

The  Witness :     That  is  correct,  sir. 

The  Court:  So  that  you  are  directly  responsible 
for  the  custody  of  that  record,  is  that  correct '? 

The  Witness :     Yes,  sir. 

The  Court:  The  objection  is  overruled.  It  will 
be  received  as  Exhibit  1. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  1.) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
you  will  be  excused  for  a  ten-minute  recess. 

(A  recess  was  taken  at  11:03  a.m.)  [114] 

After  Recess 

The  Court :  The  record  will  show  that  the  jury  is 
present,  the  defendant  and  his  counsel. 

Mr.  Crumpacker:  On  the  basis  of  the  witness' 
testimony  just  before  recess,  your  Honor,  I  would 
like  to  reoffer  Exhibit  No.  2  and  the  others. 

The  Court :  If  it  only  takes  a  minute  to  go  down 
the  line,  Mr.  Criunpacker,  on  the  individual  objec- 
tions from  Mr.  Hoddick,  let  us  proceed  that  way 
because  I  cannot  rule  properly  until  I  know  what 
the  specific  objections  are.  You  are  offering  No.  2 

now? 

Mr.  Crumpacker :     Yes,  your  Honor. 
The  Court:     Mr.  Hoddick! 
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Mr.  Hoddick:  And  I  once  again  ask  that  I  be 
permitted  to  ask  a  few  questions  on  voir  dire. 

The  Court:  Yes.  But  I  want  to  ask  one  question 
first.  As  to  Exhibit  No.  2  for  identification,  Mr. 
Mew,  are  you  the  official  custodian  of  that  record? 

The  Witness:  As  acting  chief  of  the  returns 
processing  branch,  yes. 

Voir  Dire  Examination 
By  Mr.  Hoddick: 

Q.  Mr.  Mew,  on  Exhibit  2  for  identification  there 
appears  in  ink  at  the  top  of  the  return  the  words, 
''Dup  Report."  Do  you  see  those?  (Showing  docu- 
ment to  the  witness.)  [115]  A.     Yes. 

Q.     Do  you  know  who  put  them  on  there  % 

A.     No,  sir. 

Q.  There  also  appears  in  red  pencil  under  the 
column  headed,  ''Return  for  Calendar  Quarter,"  the 
letters  1984.  Do  you  know  when  they  were  put  on 
there,  the  numbers  1984? 

A.  That  was  put  on  there  when  the  return  was 
filed.  Put  on  there  by  Mrs.  Fujii.  She  checked  the 
return  off  our  master  list. 

Q.  You  assume  that  it  was  put  on  there  by  Mrs. 
Eujii?  You  did  not  see  her  do  it? 

A.     I  did  not  see  her  do  it. 

Q.     That  is  the  office? 

A.  That  is  the  office  procedure.  When  the  return 
comes  in,  why,  the  master  list  number — she  would 
put  it  on 


44  Daniel  L.Abdul  vs. 

(Testimony  of  Howard  H.  K.  Mew.) 

The  Court:  Just  a  moment.  Mrs.  Courtney  can- 
not hear  you.  And,  Mr.  Hoddick,  I  notice  when  you 
approach  the  witness  closely  sometimes  your  voice 
drops. 

Mr.  Hoddick:  I  will  try  to  keep  it  up,  your 
Honor. 

The  Court:     Very  well. 

Q.  (By  Mr.  Hoddick)  :  Mr.  Mew,  in  line  6  there 
have  been  changes  made  in  ink  in  the  printed  per- 
centage numbers  that  appear  on  that  line.  Do  you 
know  who  or  when  they  were  made  and  by  whom 
they  were  made  or  when? 

A.  I  have  no  idea  who  made  it  and  when  it  was 
made.  [116] 

Q.  There  also  appears  in  ink  in  item  10  the  num- 
bers 9-6043.  Do  you  know  who  put  those  there  or 
when  they  were  put  there  f 

A.  That  was  put  there  by  one  of  the  clerks  in 
the  computation,  verification  and  matching  section. 
This  represents  the  account  number  assigned  the 
tax  return. 

Q.     Again,  you  did  not  do  that  yourself? 

A.     No,  sir. 

Q.    Nor  did  you  see  it  done  ?  A.     No,  sir. 

Q.  You  assume  that  it  was  done  by  a  clerk  in 
that  section? 

A.  That  is  the  office  procedure  in  assigning  num- 
bers to  returns  received  in  the  office. 

Q.  It  is  not  your  office  procedure  ?  It  is  the  pro- 
cedure of  the  cashier's  office,  isn't  it? 

A.     It  is  the  function  of  the  computation,  veri- 
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fication  and  matching  section  to  assign  tax  returns 

received  without  remittance. 

Q.  A  tax  return  which  is  received  without  remit- 
tance is  not  sent  through  the  cashier's  office? 

A.  It  is  received  in  the  cashier's  office.  From 
there  it  comes  to  the  returns  processing  branch. 

Q.  Well,  isn't  it  the  cashier's  office  that  stamps 
this  serial  number  on  each  return  as  it  comes  in? 

A.  The  cashier's  branch  assigns  a  number  on  the 
tax  return  if  the  remittance  accompanies  the  return. 
If  no  remittance  accompanies  the  return,  then  the 
returns  processing  branch  assigns  an  account  num- 
ber on  the  tax  return. 

Q.  And  that  is  what  you  assume  happened  in 
this  case?  A.     That's  correct,  sir. 

Q.  And  again  I  ask  you,  are  you  familiar  with 
the  signature  of  the  defendant,  Daniel  Abdul  ? 

The  Court:  He  has  already  testified  that  he 
doesn't  know. 

Q.  You  do  not  know  whether  the  signature  which 
appears  on  this  return  is  that  of  the  defendant  or 
not,  do  you? 

A.  I  do  not  know  whether  he  signed  it  but  T  am 
able  to  read  this  name,  Daniel  Abdul. 

Q.     It  says  Daniel  Abdul 

Mr.  Hoddick:  Your  Honor,  we  renew  our  objec- 
tion that  the  receipt  of  this  exhibit 

The  Court:  Well,  instead  of  renewing  it,  will 
you  state  the  grounds  of  your  objection? 

Mr.  Hoddick:  No  adequate  foundation  has  been 
laid  for  its  admission  in  evidence,  based  both  on 
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the  fact  that  he  did  not  have  direct  custody  of  it, 
though  he  has  the  final  responsibility,  and  we  don't 
know  where  it  has  been  since  it  left  his  office.  And 
if  it  is  going  to  be  received,  there  is  material  on 
here  on  which  there  has  been  no  proper  foundation 
laid.  This  [118]  '^Dup  Report"  which  appears  on 
the  top  of  it,  we  don't  know  how  it  got  there.  And 
we  don't  know  where  the  original  is.  That  indicates 
it  is  a  copy. 

The  Court:  The  objection  is  overruled.  The  docu- 
ment will  be  received  as  Exhibit  2. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  2.) 

Mr.  Crumpacker:  May  I  reoffer  Exhibit  No.  3 
for  identification? 

The  Court:     What  is  No.  3? 

Mr.  Crumpacker:  That  is  the  W-3  form  for 
1953. 

The  Court:  Mr.  Mew,  are  you  the  official  cus- 
todian of  that  record? 

The  Witness :     I  am,  sir. 

The  Court:     Will  you  state  your  objection? 

Mr.  Hoddick:  Your  Honor,  we  object  on  the 
grounds  of  lack  of  proper  foundation,  and  specifi- 
cally call  your  Honor's  attention  to  one  thing,  to  the 
tape  which  is  attached  to  this  exhibit.  The  witness 
had  no  knowledge  of  where  it  came  from  and  who 
made  it.  And  we  further  object  on  the  ground  that 
this  exhibit  is  immaterial  and  irrelevant  to  the 
charges  contained  in  this  indictment. 
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The  Court:  The  objections  are  overruled.  The 
exhibit  will  be  received  as  No.  3.  [119] 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  3.) 

Mr.  Crumpacker:  We  reoffer  Exhibit  No.  4  for 
identification,  being  the  returns  for  the  first  quarter 
of  1954. 

The  Court :  Are  you  the  official  custodian  of  that 
record,  Mr.  Mew? 

The  Witness :  As  chief  of  the  processing  branch, 
I  am,  sir. 

Voir  Dire  Examination 
By  Mr.  Hoddick: 

Q.  Mr.  Mew,  there  are  some  penciled  notations 
that  appear  across  the  top  of  this  return.  Plaintiff's 
No.  4  for  identification.  Do  you  know  when  they 
were  put  there  or  by  whom  ? 

A.  I  do  not  know  for  certain  but  I  have  an  idea 
who  put  it  there.  But  I  do  not  know  when  it  was 
put  on  there. 

Q.  I  also  call  your  attention  to  item  10,  one 
stamp  number  that  has  been  crossed  out  with  a  red 
pencil  and  another  stamp  number  placed  therein. 
Do  you  know  when  that  was  done  or  by  whom  ? 

A.  That  deletion  was  made  by  the  members  in 
the  cashier's  branch.  That  was  made  when  the  re- 
turn was  filed. 

Q.  You  assume  it  was  done  at  that  time  and  by 
members  in  the  cashier's  branch? 

A.     According  to  the  office  procedure. 


48  Daniel  L.Ahdul  vs. 

(Testimony  of  Howard  H.  K.  Mew.) 

Q.  Are  you  familiar  with  the  procedures  in  the 
cashier's  [120]  branch? 

A.     Just  this  portion  of  it. 

Q.  Do  you  know  why  such  a  change  would  be 
made  ?  A.     No,  sir. 

Q.  Also  you  do  not  know  whether  the  signature 
on  here  is  the  signature  of  the  defendant "? 

A.  I  know  that  the  name  Daniel  Abdul  appeared 
there. 

Q.  And  you  don't  know  where  this  document  has 
been  since  it  left  the  file's  of  which  you  have  the 
final  responsibility^ 

A.    I  know  that  Mr.  Crumpacker  requested  for  it. 

Q.  I  say,  do  you  know  where  it  has  been  since 
it  left  your  office? 

A.  Not  offhand.  I  would  know  it  if  I  would  look 
at  the  charge  sheet  to  whom  it  is  charged. 

Q.  Well,  that  would  simply  show  where  the  per- 
son intended  to  take  it  when  they  took  it  out, 
wouldn't  it? 

A.  That  person  is  responsible  for  the  safekeep- 
ing of  the  document. 

Q.  It  would  not  show  where  it  was  in  fact, 
w^ould  it?  A.     No,  sir. 

Q.  And  you  are  unable  to  state  as  a  fact  that 
you  know  of  your  own  knowledge  as  to  whether 
these  particular  items  I  call  your  attention  to  were 
added  or  changed  before  or  after  this  was  removed 
from  your  office?  A.     Which  item?  [121] 

Mr.  Crumpacker:  I  object  to  that.  That  is  an 
improper 
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The  Court:     The  objection  is  overruled. 

The  Witness:     What  items,  sir? 

Q.  (By  Mr.  Hoddick) :  I  refer  to  the  penciled 
item  at  the  top  and  the  change  in  the  number  in 
item  10. 

A.  The  change  in  the  item  10  was  made  before 
the  return  left  the  files. 

Q.  How  do  you  know  ?  Did  you  look  at  it  before 
it  left  your  files  ? 

A.  Because  the  returns  when  they  arrived  from 
the  cashier's  branch  must  have  a  number. 

Q.  Isn't  it  possible  that  this  return  had  the 
number  2160651  when  it  arrived  from  the  cashier's 
branch  ? 

A.  A  number  once  cannot  be  changed  after  we 
receive  it  from  the  cashier's  branch. 

Q.     That  is  the  procedure? 

A.    That  is  correct. 

Q.  Now^,  as  to  the  pencil  notation,  you  do  not 
know  for  a  fact  whether  these  were  added  before 
or  after  it  was  withdrawn  from  your  office  ? 

A.     Not  for  certainty,  sir. 

Mr.  Hoddick:  Your  Honor,  we  will  renew  our 
objection  on  the  ground  of  lack  of  proper  founda- 
tion and  would  like  to  urge  upon  the  Court  that 
when  the  exhibit  comes  in  the  entire  matter  comes 
in,  and  if  there  isn't  a  foundation  for  the  [122] 
entire  exhibit,  we  submit  it  should  not  be  received. 

The  Court:  Is  there  anything  impertinent  or 
damaging  in  connection  with  the  penciled  notations 
at  the  top  that  you  have  asked  the  wdtness  about  ? 
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Mr.  Hoddick:    I  have  no  idea  what  it  relates  to. 

The  Court:     What  does  it  say?  Read  it. 

Mr.  Hoddick:  ''2/28  Post  Met."  It  looks  like  an 
"EW  ATT  to  form  941  M/h  No.  2066." 

The  Witness :     I  can  explain  that,  sir. 

The  Court:     Will  you  explain? 

The  Witness:  It  means  that  the  envelope  in 
which  the  return  was  mailed  in  was  attached  to  an- 
other return  and  2/28  stands  for  the  date  in  which 
the  notation  was  made.  ATT  stands  for  attached.  It 
means  the  envnlope  shows  the  postmark,  envelope 
bearing  the  return  attached  to  another  return. 

Q.  (By  Mr.  Hoddick)  :  If  that  is  the  case,  Mr. 
Mew,  that  notation  indicates  that  the  envelope  was 
attached  to  form  941,  doesn't  it? 

A.     941  bearing  the  master  list  number  2066. 

Q.  That  is  the  form  941  you  have  in  your  hand, 
isn't  it? 

A.  No.  This  return  bearing  the  number  1997, 
master  list.  The  envelope  is  attached  to  the  return 
bearing  the  master  list  number  2066. 

Q.  But  you  don't  know  when  that  notation  was 
put  on?  A.     Not  definitely.  [123] 

Q.     Nor  do  you  have  the  envelope  ? 

A.     No,  sir;  it  is  not  attached. 

Mr.  Hoddick :    We  will  renew  the  objection. 

The  Court:  The  objection  is  overruled.  The  docu- 
ment will  be  received  as  Exhibit  4. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  4.) 
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Mr.  Crumpacker :  We  reoffer  Exhibit  5  for  iden- 
tification. 

The  Court :  Are  you  the  of&eial  custodian  of  Ex- 
hibit No.  5  for  identification? 

The  Witness:  As  acting  chief  of  the  processing 
branch,  I  am,  sir. 

Mr.  Hoddick:  Mr.  Mew,  your  testimony  with 
reference  to  Exhibit  No.  5  for  identification  will  be 
the  same  as  it  was  with  reference  to  Exhibit  No.  4, 
would  it  not,  both  with  reference  to  the  notation 
crossed  out  and  the  pencil  notation  at  the  top  and 
the  signature  that  appears  thereon? 

The  Witness :     That  is  correct,  sir. 

Mr.  Hoddick:  We  object  on  the  same  grounds  of 
lack  of  proper  foundation  as  to  those  particular 
items. 

The  Court:  Same  ruling.  The  document  will  be 
received  as  Exhibit  No.  5. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  5.)  [124] 

Mr.  Crumpacker:  We  reoffer  Exhibit  No.  7  for 
identification,  it  being  the  third  quarter  of  '54,  your 
Honor. 

Mr.  Hoddick:  Mr.  Mew,  I  notice  quite  a  number 
of  these  exhibits  have  that  one  number  crossed  out 
in  item  10  and  a  new  number  inserted.  Do  you  have 
any  explanation  for  that? 

The  Witness :     No,  sir. 

Mr.  Hoddick :  And  again  you  do  not  know  if  that 
is  the  defendant's  signature? 
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The  Witness:  I  know  the  name  Daniel  Abdul 
appears  there. 

Mr.  Hoddick:  And  you  do  not  know  where  this 
has  been  since  it  was  removed  from  the  files  of  your 
office? 

The  Witness :    No,  sir. 

Mr.  Hoddick :  Lack  of  proper  foundation  and  we 
object. 

The  Court:  Objection  is  overruled.  The  docu- 
ment will  be  received  as  Exhibit  No.  7. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  7.) 

Mr.  Crumpacker :  I  would  like  to  reoff er  Exhibit 
No.  8  for  the  fourth  quarter  of  '54  return. 

Mr.  Hoddick:  We  object  to  that  exhibit,  your 
Honor,  preliminarily  on  the  grounds  that  it  is  im- 
material and  irrelevant,  being  for  a  period  not  cov- 
ered by  the  indictment. 

The  Court :     The  objection  is  overruled. 

Mr.  Hoddick:  May  I  also  examine  the  witness 
with  [125]  reference  to  the  foundation? 

The  Court:     Yes. 

Voir  Dire  Examination 
By  Mr.  Hoddick: 

Q.  Mr.  Mew,  do  you  know  the  origin  of  this  tape 
that  is  attached  to  the  Exhibit  No.  8  for  identifica- 
tion ?  A.     I  can  only  assume. 

Q.     You  do  not  know?  A.     No,  sir. 
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Q.  And  do  you  know  who  or  when,  do  you  know 
who  crossed  out,  and  do  you  know  when  this  number 
26372  appearing  in  item  10  was  crossed  out? 

A.     I  do  not. 

Q.  Do  you  know  what  that  notation,  do  you  know 
what  that  number  signifies  or  how  it  got  there  % 

A.     May  I  see  it  ?  I  can  only  assume. 

The  Court:     You  can  what? 

The  Witness :     I  can  only  assume. 

The  Court:  The  answ^er  is  "no,"  then,  is  that 
correct  ? 

The  Witness:     No,  sir;  not  for  a  certainty. 

Q.  (By  Mr.  Hoddick) :  You  do  not  know 
whether  this  is  the  signature  of  the  defendant  ? 

A.     I  know  the  name  to  be  Daniel  Abdul. 

Q.  And  this  envelope  which  is  attached  to  it  is 
postmarked  February  1st,  is  it  not  ?  [126] 

A.     I  believe  it  is. 

Q.  How  is  it  that  no  penalty  was  assessed  in  this 
case  ? 

A.  May  I  see  that,  sir?  May  I  see  the  calendar 
for  January,  1956,  please? 

Q.     What  do  you  want  to  see? 

A.  I  would  like  to  see  the  calendar  for  1956, 
January.  (The  Court  hands  a  calendar  to  the  wit- 
ness.) Thank  you.  Penalty  on  this  return  had  been 
imposed  for  late  filing. 

Q.     (By  Mr.  Hoddick)  :    It  has  been  imposed? 

A.     That's  correct,  sir. 

Q.     That  is  by  way  of  an  assessment  on  the  back? 

A.     That's  correct. 
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Mr.  Hoddick:  Objection,  your  Honor,  as  to  lack 
of  proper  foundation ;  and  we  have  already  objected 
to  it  as  immaterial  and  irrelevant,  I  believe,  and 
your  Honor  ruled. 

The  Court:  Here,  again,  Mr.  Mew,  you  are  the 
official  custodian  of  that  form  941  and  the  attach- 
ment thereto,  is  that  correct  *? 

The  Witness:  As  acting  chief  of  the  processing 
branch,  I  am. 

The  Court:  The  objection  is  overruled.  The  docu- 
ment will  be  received  as  Exhibit  8. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  8.)  [127] 


KATSUYOSHI   WATANABE 

a  witness  on  behalf  of  the  Plaintiff,  having  been 
duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Crumpacker : 

Q.    Will  you  state  your  full  name,  please? 

A.     My  name  is  Katsuyoshi  Watanabe. 

Q.  Let  me  remind  you  that  the  acoustics  are  not 
too  good  in  the  courtroom  and  everybody  has  to 
hear  you.  So  will  you  speak  up  as  best  you  can  ? 

A.    Yes. 

Q.    What  is  your  occupation  ? 

A.  I  am  self-employed  at  the  present  time.  I  am 
in  the  collection  business. 
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Q.  What  was  your  occupation  in  1952  through 
1955? 

A.  I  was  hired  as  a  bookkeeper  by  the  Home 
Furniture  Company,  Limited. 

The  Court:  Now,  just  a  moment.  See  that  lady 
in  [142]  the  back  row  of  the  jury  box  there  ? 

The  Witness :     Yes. 

The  Court:  And  you  see  these  gentlemen  at  the 
end  of  the  table  here.  They  want  to  hear  every  word 
you  say.  Will  you  speak  louder,  please? 

The  Witness :     Yes,  sir. 

The  Court:    Will  you  repeat  the  last  answer? 

The  Witness:  I  was  hired  by  the  Home  Furni- 
ture Company,  Limited,  as  a  bookkeeper. 

Q.  (By  Mr.  Crumpacker)  :  AVhen  did  you  first 
go  to  work  for  Home  Furniture? 

A.  I  believe  it  was  in  December,  1952 ;  December 
the  14th,  I  believe. 

Q.     And  how  long  did  you  work  there? 

A.  Through  February,  1955;  approximately 
about  the  14th  of  February. 

Q.     That  was  full  time?  A.     Yes,  sir. 

Q.     Did  you  work  any  more  after  that  ? 

A.  Well,  Mr.  Abdul  asked  me  if  I  would  do  him 
a  favor  of  working  part  time,  on  a  part-time  basis, 
and  I  agreed  to  it,  that  I  would. 

Q.  And  how  long  was  it  that  you  worked  part 
time  ? 

A.  Well,  I  worked  on  a  part-time  basis  until  T 
had  a  case  which  was  brought  by  the  Wage  and 
Hour [143] 
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Mr.  Hoddick:  May  I  interrupt  the  answer?  It 
is  irrelevant  and  immaterial  and  I  ask  it  be  stricken. 

The  Court:  Well,  I  will  strike  from  the  record 
the  fact  of  a  case  being  involved.  Give  us  the  time. 
Approximately  what  time  did  you  stop  working 
part  time  I 

The  Witness:  That  was  in  approximately  '55, 
probably  about  August  or  September. 

Q.  (By  Mr.  Crumpacker)  :  And  where  was  it 
that  you  worked  for  Home  furniture  ? 

A.     1255  South  Beretania  Street. 

Q.     What  was  the  type  of  business? 

A.  It  was  a  retail  household  goods — furniture 
and  household  goods. 

Q.  How  man}^  employees  worked  there  at  the 
time  you  were  there? 

A.  Well,  it  varied.  When  I  first  started,  I  believe 
it  was  about  14,  on  an  average.  Then  there  was 
about — '53,  up  to  '53  and  '54,  I  will  say  about  10, 
and  in  '55,  I  think  it  was  about  six  or  seven  of  us 
there. 

Q.  And  what,  briefly,  were  the  functions  of  the 
various  employees? 

A.  Well,  we  had  the  office.  It  consisted  of  Mr. 
Abdul,  secretary,  credit  manager,  and  myself. 

Q.     Is  Mr.  Abdul  in  this  courtroom? 

A.    Yes,  sir.  [144] 

Q.     Can  you  identify  him? 

A.     He  is  next  to  Mr.  Hoddick,  on  my  left. 

Q.  The  second  gentleman  sitting  at  the  counsel 
table  to  my  right? 
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A.  With  the  dark  suit,  in  the  middle  of  Mr. 
Hoddick  and  the  gentleman  on  his  right. 

Mr.  Crumpacker:  May  the  record  reflect  the  wit- 
ness has  identified  the  defendant? 

Mr.  Hoddick:     We  will  so  stipulate. 

The   Court:     Yes.   The   stipulation  is   approved. 

The  Witness :  Then  we  had  the  warehouse,  which 
w^as  located  on  Kaauwai  Street  at  one  time  and  then 
was  transferred  to  the  airport  housing.  We  had 
approximately,  at  the  very  beginning,  I  would  say 
we  had  about  five  employees.  Then  it  varied  down  to 
about — in  '54  it  was  about  three  and  '55  there  was 
one  of  them.  Then  we  had  a  janitor,  just  one  janitor. 
Then  at  the  very  beginning  we  had  about  six  to 
eight  salesmen,  '52,  '53,  about  '54  dowTi  to  approxi- 
mately two  salesmen.  In  '55,  one  of  the  salesmen 
was  transferred  to  the  collection  department. 

The  Court:  Will  you  repeat  that  last  answer? 
Mrs.  Courtney  couldn't  hear  you — the  last  part  of 
your  answer. 

The  Witness:  In  1955  one  of  the  salesmen  was 
transferred  to  the  collection  department,  so  actually 
w^e  had  just  one  salesman.  [145] 

Q.  (By  Mr.  Crumpacker) :  Now,  within  the 
office  itself  how  were  the  duties  divided? 

A.  Well,  I  took  care  of  the  bookkeeping,  all  of 
the  bookkeeping  transactions,  also  collected  receipts 
from  the  customers,  and  also  I  answered  the  PBX 
that  he  had,  and  took  collection  payments,  also. 

Q.  And  during  this  period  that  you  were  there, 
who  ran  the  business,  who  was  the  boss  ? 
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A.     Well,  Mr.  Abdul  was  the  boss,  sir. 

Q.  Aside  from  his  being  the  boss,  do  you  know 
what  his  title  was? 

A.  Well,  he  was  the  president  and  the  general 
manager   of  Home   Furniture   Company,    Limited. 

Q.  Who  else,  if  you  know,  had  anything  to  do 
with  the  direction  of  the  business? 

A.  No  one  except  I  understood  that  Mrs.  Abdul 
was  the  secretary-treasurer. 

Q.  Did  she  have  anything  to  do  with  the  direc- 
tion  

The  Court:  Can  you  hear?  Will  you  read  the 
last  question  and  answer.  And,  Mr.  Watanabe,  we 
will  get  along  a  lot  better  if  you  will  try  to  speak 
louder,  please. 

(The  record  was  read  by  the  reporter.) 

Q.  (By  Mr.  Criunpacker) :  From  your  own  ob- 
servation what  did  Mrs.  Abdul  have  to  do  with  the 
operation  of  the  business?  A.     Mr. [146] 

Q.     Mrs.  Abdul? 

A.  Well,  I  haven't  actually  seen  her  work  in  the 
office.  Only  at  times  I  have  seen  her,  I  guess  you 
would  call  it  the  display  work,  the  sales  department. 

Q.  What  specific  duties  did  she  have,  if  any,  that 
you  know  ?  A.     None,  sir. 

Q.  What  was  the  gross  business,  if  you  know, 
of  the  company  during  the  years  1953  to  1954  and 
1955? 

Mr.  Hoddick:  Object  to  the  question,  your 
Honor,  immaterial  and  irrelevant. 


United  States  of  America  59 

(Testimony  of  Katsuyoshi  Watanabe.) 

The  Court:  Mr.  Crumpacker,  what  do  you  have 
to  say  to  that? 

Mr.  Crumpacker:  Well,  I  will  withdraw  the 
question. 

The  Court :     Very  well. 

Q.  (By  Mr.  Crumpacker) :  What  were  your 
duties  ? 

A.  I,  as  I  said,  I  took  care  of  all  the  bookkeeping 
transactions  and  also  computed  the  tax,  monthly 
and  quarterly  tax  reports. 

Q.     And  from  what  did  you  compute  the  tax  ? 

A.     From  the  payroll  records,  sir. 

Q.     And  who  prepared  the  payroll  records  ? 

A.     I  did,  sir. 

Q.  Would  you  state  how  you  prepared  the  pay- 
roll records? 

A.  Well,  we  had  a  mimeograph,  typed  form  for 
all  payrolls,  [147]  and  semiannually  I  would  com- 
pute the  wages  on  this  form.  It  had — on  this  form  it 
had  the  names,  the  withholding  tax,  the  Territorial 
2  per  cent,  the  Social  Security  and  Federal  with- 
holding, we  had  insurance  and  also  advances  and 
also  had  the  list  of  net  balance  and  the  check- 
number  colimins. 

Q.     Net  balance  and  check  number? 

A.     Check-number  columns. 

Q.     The  net  balance  being  what? 

A.     I  beg  your  pardon,  sir? 
\    Q,     What  is  the  net  balance? 
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A.  After  the  taxes  are  deducted  and  whatever 
the  other  deductions  are  computed. 

Q.     Is  that  the  amount  paid  to  the  employee? 

A.     Net  amount  paid  to  the  employees. 

Q.     And  the  check  number;  what  was  that? 

A.  That  is  the  check  issued  against  the  amount 
due  to  the  employees. 

Q.  And  what  was  done  with  those  payrolls  after 
they  were  completed  ? 

A.  Well,  the  taxes — after  it  was  withheld,  I  pre- 
pared— in  fact,  the  government  sent  me — the  Re- 
serve Bank  sent  me  a  blank  and  the  number  of  the 
form  was  450,  sent  me  a  blank  to  have  them  pre- 
pared and  tO'  be  deposited  the  following  month  on 
or  before — it  was  either  the  10th  or  the  15th  day 
of  the  following  month — to  be  deposited  to  any  of 
the  Reserve  Banks.  And  [148]  it  so  happened  the 
closest  bank  we  had  dealt  with  at  the  time  was  the 
American  Security  Bank  on  the  Makiki  Branch. 

Q.  And  what  was  the  procedure  that  you  used 
with  that  form? 

A.  Well,  after  I  had  prepared  the  form,  the 
check  was  drawn  against  the  amount  which  was 
withheld  and  that  was  taken  to  the  bank,  to  the 
cashier.  And  after  she  had  accepted  the  check,  she 
would  give  me  a  receipt  saying  that  it  was  for  the 
federal  withholding  taxes.  Then  before  the  following 
month's  taxes,  withholding  taxes  was  due,  then  they 
would  send  me  a  blank  with  this  first  depository 
receipt.  Then  after  this  was — the  second  month  was 
prepared,  I  followed  the  same  routine,  went  to  the 
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bank,  deposited,  got  the  receipt.  Then  the  Reserve 
Bank  would  send  me  the  form,  back  to  me  at  the  end 
of  the  third  month  or  before  the  following  month 
I  would  prepare  the  quarterly  return  and  this  would 
be  computed  from  the  payroll  records.  And  on  the 
back  of  the  quarterly  return  I  would  list  down  the 
serial  numbers  of  the  depository  receipts,  the 
amount  and  the  date  it  was  accepted.  Then  for  the 
third  month  I  would  make  the  check  for  the  differ- 
ential of  the  total  taxes  due  for  the  quarter,  and 
there  would  be  two  depository  receipts  plus  a  check. 
The  check  is  for  the  last  month. 

Q.  In  making  these  payments  to  the  bank,  you 
say  you  drew  a  check  ?  A.     Yes. 

Q.     You  had  a  depository  receipt?  [149] 

A.     Yes. 

Q.     Who  was  it  that  signed  the  check? 

A.     Mr.  Abdul  did,  sir. 

Q.  Did  anyone  else  sign  any  checks  for  the 
company  ? 

A.     Not  on  the  Makiki  Branch  checks. 

Q.     What  is  that? 

A.  Not  on  the  Makiki  Branch.  There  was  other 
checks  that  needed  two  signatures,  but  not  the 
Makiki  Branch  papers,  sir. 

Q.     How  long  did  you  follow  this  procedure? 

A.  Well,  I  followed  this  since  I  was  employed, 
December,  I  followed  this  through,  the  third  quar- 
ter of  1953.  Then  on  the — November  I  prepared  a 
depository  receipt,  I  typed   out  the  blanks  and  I 
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drew  a  check,  and  spoke  to  Mr.  Abdul  that  this  was 
due  on  the  10th  or  the  15th.  The  check  wasn't 
signed  and  all  I  knew,  it  was  past  due,  so  I  couldn't 
deposit  that  receipt.  Well,  the  Reserve  Bank,  be- 
cause of  not  recei^T^ng  our  forms,  did  not  send  any 
more  blanks  to  us.  So  what  happened  is  that  when 
the  taxes  was  due  at  the  end  of  the  quarter,  we  had 
to  draw  up  the  whole  quarter  check  taxes  due  in- 
stead of — there  was  no  depository  receipt  because 
no  funds  were  deposited  then. 

Q.  Before  you  go  on,  may  I  ask  you  if  you 
can  identify  Plaintife's  Exhibit  No.  1? 

A.  Yes.  This  is  the  quarterly  federal  tax  return 
941,  [150]  sir.  And  this  on  the  back  shows  the  deposi- 
tory receipt  450  and  the  serial  numbers  of  the  re- 
ceipts, and  also  the  validation  date  and  the  amount, 
sir.  Then  way  do^^^l  below  here  the  figure  shows  the 
check  which  should  accompany  this  form,  with  the 
depository  receipt  and  the  check.  And  the  form 
should  be  sent  into  the  District  Director  of  Internal 
Revenue. 

Q.     Did  you  prepare  that  form? 

A.     Yes,  sir,  I  did. 

Q.     When  was  that  prepared'? 

A.  I  normally  prepared  these  forms  about  the — 
see,  it  is  due  on  or  before  the  31st  day  of  the  fol- 
lomng  month  after  the  quarter  is  ended,  and  I 
would  prepare,  normally,  about  the  23rd,  approxi- 
mately about  the  23rd. 

Q.  Do  you  know  when  you  prepared  that  par- 
ticular form? 
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A.  Well,  I  sent  this  to — I  must  have  prepared 
this  before  the  clue  date.  It  shows  that  was  received 
on  the  22nd. 

Q.  What  did  you  do  with  it  after  you  prepared 
it? 

A.  Well,  after  the  forms  were  prepared  the 
check  was  drawn — the  earliest  beginning,  his  secre- 
tary made  out  the  checks  and  then  that  was  drawn 
up  and  that  was  left  on  his  desk  for  his  signature 
on  the  checks,  plus  the  forms. 

Q.  Do  you  know  who  drew  the  check  up  for  that 
return  ? 

A.  This  probably  was  drawn  by  Miss  Yasuda, 
she  is  known  as  Mrs.  Ishizaki  now. 

Q.  And  when  you  had  prepared  the  form,  how 
did  you  [151-152]  process  it,  after  preparing  it  ? 

A.  Well,  all  of  the  entries  are  checked,  checks — 
the  check  was  recorded  in  the  check  record,  and  also 
the  general  journal.  The  normal  transaction  was 
transacted. 

Q.  What  did  you  do  with  the  form  itself  after 
you  completed  it? 

A.  Well,  it  was  left  on  Mr.  Abdul's  desk  and  my 
retaining  copy  was  filed  automatically  in  the  tax 
file,  receipt  file  that  we  have — that  we  had. 

Q.     Where  is  that  file  now? 

A.  Well,  the  last  I  knew  was  when  the — we  had 
it  in  the  store  on  the  left-hand  drawer  in  a  manila 
folder  that  we  have  there. 

Q.     That  is  in  the  office,  is  that  what  you  refer  to  ? 

A.     Yes,  sir,  on  Beretania  Street,  sir. 
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Q.     Do  you  recognize  the  signature  on  that  forml 

A.     Yes.  This  belongs  to  Mr.  Abdul,  sir. 

Q.  You  can  identify  that  as  Mr.  Abdul's  signa- 
ture? A.    Yes,  sir. 

Q.  Where  did  this  form  come  from  which  you 
prepared,  the  return? 

A.     The  District  Director,  sir. 

Q.  And  can  you  briefly  state  what  was  on  the 
form  at  the  time  you  received  it? 

A.  Well,  it  shows  the  total  we  had  of  withholding 
from  [153]  wages,  total  tax  withheld  from  wages. 

Q.  My  question  is :  In  what  form  was  it  when  it 
was  received  by  you? 

A.     It  was  my  payroll  records,  sir. 

The  Court:     What  did  you  say? 

The  Witness:     Payroll  record,  sir. 

Q.  (By  Mr.  Crumpacker) :  No.  You  don't 
understand  the  question.  The  question  is:  How  did 
the  blank  form  come  to  you  from  the  District  Di- 
rector's office,  in  what  form?  That  is,  what  was  on 
the  form  when  .you  received  it  from  the  District 
Director's  office? 

A.  Well,  it  has  the  companj^'s  name,  also  had 
the — I  guess  thej^  call  it  the  identification,  the  ad- 
dress, for  the  quarter  taxes  due  and  due  on  such- 
and-such  a  date. 

Q.  You  are  referring  to  the  items  appearing  in 
section  10;  is  that  right?  A.     That  is  right. 

Q.  Was  this  the  size  of  the  form  or  was  the  form 
larger  than  that  originally? 

A.    Well,  they  had  certain  schedules  attached  to 
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that  with  listing  of  names,  the  account  number  and 

the  amount  of  the  taxes. 

Q.  I  show  you  Plaintiff's  Exhibit  12  and  ask 
you  if  you  can  identify  that  as  being-  a  blank  form 
941 '^  A.     Yes,  sir.  [154] 

Q.  You  referred  to  the  schedules  in  connection 
with  Exhibit  1?  A.     Yes,  sir. 

Q.     As  the  same  schedules  as  appear  on  this  ? 

A.     Yes,  sir,  exactly  the  same,  sir. 

Q.  Now,  continuing  on  from  the  time  you  stated 
in  November,  you  were  unable  to  make  your  deposi- 
tory receipts?  A.     Yes,  sir. 

Q.  You  say  you  prepared  the  quarterly  return 
for  the  last  quarter  of  1953  ?  A.     Yes,  sir. 

Q.     And  do  you  recall  when  you  did  that  ? 

A.  That  was  prepared  on  or  before  the  31st  day 
of  January,  1954. 

Q.  And  what  did  you  do  Avith  it  when  you  pre- 
pared it? 

A.  Well,  the  check  was  drawn  and  it  was  left  on 
his  desk. 

The  Court:     We  can't  hear  you. 

The  Witness:  The  check  was  drawn  against  the 
amount  due  to  the  District  Director  and  was  left 
on  his  desk  for  his  signature. 

Q.  (By  Mr.  Crumpacker) :  Do  you  know  what 
happened  to  it  after  that? 

A.  Well,  I  have  seen  the  forms.  In  fact,  I  have 
seen  several  checks  which  I  had  made  that  was  in — 
on  his  desk,  or  [155]  it  was  on  his  tray  which  was 
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laid — set  on  his  desk,  in  a  manila  folder.  Some  was 

with  signatures  and  some  was  without  signatures. 

Q.     And  during  what  period  was  that? 

A.  Well,  this  was  the  period  '53  right  on  to  '55, 
I  think. 

Q.  Now,  specifically  do  you  know  what  happened 
to  the  form  which  you  say  you  prepared  for  the  last 
quarter  of  1953  after  you  placed  it  on  his  desk? 

A.  He  had  placed  it  in  his  folder  that  he  had 
on  his  desk,  sir. 

Q.     Do  you  know  where  it  went  from  there? 

A.  Well,  he  had  it  on  his  desk  and  sometimes 
it  was  in  the  safe.  Most  of  the  time  it  was  on  his 
desk. 

Q.     Do  you  know  for  how  long? 

A.    Well,  ever  since  I  was  there  from  '53  on,  sir. 

The  Court:    What  was  that  last? 

The  Witness:     Ever  since  I  was  there,  since  '53. 

Q.  (By  Mr.  Crumpacker) :  Well,  when  was 
that  due  ?  A.     I  beg  your  pardon,  sir  ? 

Q.  When  was  the  last  quarter  of  the  '53  return 
which  you  say  you  prepared,  when  was  that  due  ? 

A.  That  was  supposed  to  be  due  on  or  before  the 
31st  day  of  January,  1954. 

Q.  When  you  say  you  noticed  it  on  his  desk  after 
that  [156]   date A.     Yes,  I  did. 

Q.     did  you  ever  discuss  it  with  him? 

A.  I  discussed  the  matter  with  Mr.  Abdul  when 
I  got  calls  and  visits  from  the  District  Director, 
the  agents  that  were  up  at  his  office,  sir. 

Q.  When  did  you  receive  your  first  call,  approxi- 
mately? A.     Approximately  April. 
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Q.     Of  1954?  A.     Right. 

Q.  I  show  you  Plaintiff's  Exhibit  No.  2,  which 
is  a  return  for  the  fourth  quarter  of  1953,  and  ask 
you  if  you  can  identify  that? 

A.  This  was  taken  from  the  original  form  941 
which  was  prepared  on  the — January,  1954. 

Q.  Is  that  or  is  that  not  the  original  that  you 
prepared  % 

A.     I  don't  recall  this  one  here. 

The  Court:     We  didn't  hear  your  answer. 

The  Witness:  I  don't  recall  this  one  here,  this 
l)articular  one.  I  prepared  the  original,  then  Home 
Furniture  had  requested  for  duplicate  forms,  blank 
forms.  I  have  prepared  those,  and  that  is  all. 

Q.  (By  Mr.  Crumi^acker) :  But  you  did  pre- 
pare this  particular  one  ?  Can  you  tell  whether  this 
is  the  one  that  you  prepared'?  [157] 

A.     Not  this  one,  not  that  I  recall. 

The  Court:  I  can't  hear,  Mr.  Watanabe.  I  told 
you  these  other  people  have  to  hear  you,  so  keep 
your  voice  up.  Do  you  want  a  glass  of  water? 

The  Witness :     No,  sir. 

Mr.  Hoddick:  Can  we  have  the  reporter  read 
that? 

The  Court:     Yes. 

(The  record  was  read  by  the  reporter.) 

Q.  (By  Mr.  Crumpacker)  :  At  any  rate,  it  is 
your  testimony  this  is  not  the  original  which  you 
prepared  ? 

A.     Yes,  sir,  that  is  not  the  original. 
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Q.     Can  you  identify  the  signature  on  that? 

A.     Yes,  sir.  This  belongs  to  Mr.  Abdul. 

Q.  Now,  at  the  time  you  prepared  the  fourth 
quarter  1954  return — excuse  me — 1953  return,  did 
you  prepare  any  other  tax  form  for  the  District 
Director's  office? 

A.  Yes.  I  prepared  the  annual  form.  I  can't  re- 
call what  form  number  it  is,  though.  The  annual 
form  was  prepared.  It  looks  similiar  to  the  quarterly 
form,  941. 

Q.  And  what  information  was  placed  on  that 
form? 

A.  The  total  amount  of  taxes  withheld,  also  the 
number  of  W-2  forms  attached,  W-2a  forms  at- 
tached with  this  report,  and  also  the  total  taxes 
withheld  per  quarter  for  the  calendar  year. 

Q.  And  what  happened  to  the  employees'  W-2 
forms?  [158] 

A.  Oh,  I  have  sent  that  out  at  times,  sir.  That 
was  sent  out  before  the  end  of  the  31st  day  of  Janu- 
ary. 

Q.  Did  they  go  mth  the  form  you  have  already 
referred  to?  A.     The  2a,  sir. 

Q.  May  I  ask  you  if  you  can  identify  Plain- 
tiff's Exhibit  3? 

A.  Yes,  sir.  This  is  the  form  that  I  have  just 
mentioned. 

Q.  And  that  was  prepared  by  you  as  you  testi- 
fied at  the  end  of  the  year  '53? 

A.  Yes,  sir,  that  was  prepared  sometime  in 
Januarv. 
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Q.  Do  you  know  whether  or  not  you  prepared 
that  at  the  same  time  that  you  prepared  the  fourth 
quarter,  1953? 

A.  Yes.  In  fact  the  fourth  quarter  return  was 
prepared  ahead  of  this  particular  form,  sir. 

Q.  And  the  information  from  that  placed  on  this 
form  ? 

A.  Yes,  that  was  compiled,  got  together  and  all 
of  the  figures  was  obtained  from  the  quarterly  re- 
turns. 

Q.  And  what  happened  to  this  form  after  you 
prepared  it.  Exhibit  3? 

A.  This  form  here  does  not  require  the  officer 
of  the  company's  signature,  so  that  was  sent  in 
automatically.  In  fact,  I  had  mentioned  to  Mr. 
Abdul  what  this  was  all  about,  and  this  does  not 
require  his  signature,  so  this  was  sent  in  with  the 
2a  forms.  [159] 

Q.  You  did  discuss  it  with  him  before  you  sent 
it  in'? 

A.  Yes,  I  normally  discussed  the  forms  that  I 
])repared,  of  the  forms. 

Q.  Well,  did  he  acknowledge  in  any  way — you 
say  you  explained  what  the  purpose  of  the  form  was 
to  him?  A.     Right,  sir. 

Q.  And  where  was  the  third  quarter,  fourth 
quarter  941  at  that  time? 

A.     It  was  on  his  desk,  sir. 

Q.  Going  back  to  your  payroll,  let  me  ask  you, 
you  say  you  prepared  the  payroll  records  and  put 
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them  in  a  Home  Furniture  Company  file  and  the 

last  you  knew  of  that  file  it  was  in  the  office'? 

A.    You  mean  the  tax  forms  or  payroll  records? 

Q.     No,  payroll. 

A.  The  payroll  records  were  on  the  desk,  in  the 
lefthand  drawer.  The  tax  receipts  were  in  the  safe, 
in  the  drawer. 

Q.  I  see.  After  you  prepared  the  payroll  which 
you  say  contained  the  withholding  schedules  on 
it A.     Yes,  sir. 

Q.    what  did  you  do  with  that?  You  say  you 

used  that  to  prepare  the  tax  return.  Did  you  use  it 
for  any  other  purpose?  In  other  words,  what  other 
bookkeeping  did  you  do  with  regard  to  the  payroll? 

A.  We  had — I  had  to  prepare  the  individual 
payroll  records.  [160] 

Q.  Well,  what  bookkeeping  entries  did  you  make 
as  a  result  of  the  payroll  records  ? 

A.  Well,  on  the  checking  record,  the  net  amount 
of  the  check  was  credited  against  the  bank  account 
and  the  net  amoimt  was  credited  to  accrued  wages, 
and  a  journal  entry,  the  gross  amount  was  debited 
to  salaries  or  wages  paid,  the  taxes  Avere  credited 
to — liable  as  credited  to  whatever  taxes  payable  to 
whichever  government  was  due.  Then  the  net 
amount  was  credited  to  the  accrued  wages. 

Q.  And  what  did  you  call  the  account  in  your 
general  ledger  in  relation  to  these  tax  withholdings  ? 

A.  It  was  called  the  taxes  payable.  At  all  col- 
umns, the  particular  sheets  had  several  columns, 
and  on  the  top  of  the  heading  we  would  put  all  the 
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withholding  taxes,  the  government  taxes  was  on  one 
page — I  mean  the  federal  govermnent,  and  the  terri- 
torial taxes  was  on  the  other.  It  was  all  segregated. 

Q.  And  when  you  issued  a  check  to  the  federal 
depository  what  entry  was  made  to  reflect  that  ? 

A.  Well,  there  was — a  check  was  drawn,  so  that 
was  credited  to  the  bank,  and  the  amount  deposited 
was  debited  to  the  accured  taxes. 

Q.     To  what?  A.     Accrued  taxes. 

Q.     Accrued  taxes  ?  A.     Right.  [161] 

Q.  You  previously  have  stated  that  the  forms 
you  prepared  were  similar  to  this  Exhibit  No.  12. 
Can  you  state  what  form  was  placed  on  the  bottom 
half? 

A.  The  employee's  account  number,  the  Social 
Security  number,  the  name  of  the  employee,  then 
the  wages  paid  to  the  employees  for  whichever 
quarter  it  was,  and  the  territorial  unemployment. 

Q.     And  the  total  amounts  at  the  bottom? 

A.  Yes,  sir ;  the  total  amount.  That  equals  the — 
that  figure  is  added  with  all  the  rest  of  the  column. 

Q.     What  do  you  use  the  total  figure  for? 

A.     To  compute  the  taxes  that  the  employer  pays. 

Q.    That  is  the  employer's  share  of  th 

A.     Social  Security. 

Q.    Social  Security?  A.     Right. 

Q.  Now,  you  referred  to  your  tax  account  in 
your  general  ledger;  how  often  were  entries  made 
in  there  against  the  federal  tax  account? 

A.  Well,  the  posting  was  done  every  day,  the 
journal  postings,  then  this  at  the  end  of  the  month 
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and  the  total  was  posted  to  the  ledger  once  a  month, 

at  the  end  of  the  month. 

Q.     That  information  from  the  payroll  record? 

A.    Yes,  sir. 

Q.  Now,  directing  your  attention  to  the  first 
quarter  [162]  of  1954,  did  you  prepare  a  return  for 
your  federal  withholding? 

A.  Yes,  sir.  That  was  prepared  some  time  in 
April,  on  or  before  the  31st  day. 

Q.  And  what  did  you  do  with  that  one  when  you 
prepared  it? 

A.  After  it  was  prepared,  then  a  check  was 
drawn  against  it  and  it  was  left  on  his  desk  for  his 
signature. 

Q.     Do  you  know  what  happened  to  it  after  that  ? 

A.  Well,  these  forms  were  kept  in  his  manila 
folder  with  the  rest  of  the  checks  that  he  had  on 
his  desk. 

Q.  Do  you  know  what  happened  to  it  from 
there  ? 

A.  No.  It  was  in  the  folder  for  quite  some  time, 
in  fact,  I  can  remember  ever  since  I  was  employed 
there. 

Q.  And  the  second  quarter  of  1954,  did  you  pre- 
pare the  return  for  that  quarter? 

A.     Yes,  sir;  I  did. 

Q.     And  what  happened  to  that  one? 

A.  Well,  it  was  prepared  and  check  was  drawn 
and  it  was  left  on  his  desk  for  his  signature. 

Q.     AVhat  happened  to  it  after  that,  if  you  know  ? 

A.     It  was  in  his  folder,  left  it  in  his  folder. 
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Q.     And  the  third  quarter  of  1954? 

A.     The  same  procedure. 

Q.  And  what  happened  to  the  return  for  the 
third  quarter  of  '54,  if  you  know  ?  [163] 

A.  It  was  prepared,  sir.  That  was  also  left  on  his 
desk,  check  was  drawn  and  it  was  left  on  his  desk 
for  his  signature. 

Q.     Do  you  know  what  happened  to  it  after  that  ? 

A.  Left  in  his  manila  folder  again,  which  was 
located  on  his  desk. 

Q.  Do  you  know  whether  or  not  it  was  ever 
mailed  or  any  one  of  the  19 — the  first  three  quarters 
of  1954,  whether  they  were  ever  sent  in  ? 

A.  Not  that  I  know  of.  I  have  seen  them  in  his 
manila  folder.  It  was  left  in  his  manila  folder. 

Q.     They  weren't  sent  in  to  your  knowledge? 

A.     No,  sir. 

Q.  Now,  you  say  that  you  brought  the  matter  to 
Mr.  Abdul's  attention  after  you  received  a  call  from 
one  of  the  revenue  agents?  A.     Yes,  sir. 

Q.     And  when  was  that? 

A.     Some  time  in  April. 

Q.     April  of  1954?  A.     '54;  right. 

Q.     And  who  was  that  agent  ? 

A.     Miss  Bums. 

Q.     Miss  Burns?  A.     Burns;  right.  [164] 

Q.  What  did  you  do  when  she  came  into  the 
office? 

A.    Well,  I — she  questioned  me  about  the 

Mr.  Hoddick:  One  second,  Mr.  Witness.  I  am 
advised  that  Miss  Bums  is  presently  in  the  court- 
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room,  and  at  this  time  we  would  like  to  renew  our 
motion  to  have  other  witnesses  excluded,  since  they 
are  obviously  g^oing  to  be  testifying  to  the  same 
things,  so  it  might  be  prejudicial. 

The  Court :  Sometimes  it  is  a  verification  rather 
than  prejudicial.  In  order  that  no  question  may  be 
raised,  I  will  ask  Miss  Burns  to  remain  out  of  the 
courtroom  for  the  time  being. 

Mr.  Crumpacker:  May  the  record  reflect  Miss 
Bums  left  the  courtroom,  your  Honor"? 

The  Court:     Yes. 

Q.  (By  Mr.  Crumpacker)  :  Will  you  explain 
what  happened  when  Miss  Burns  contacted  you? 

A.  Well,  she  came  over  to  the  office,  she  ques- 
tioned me  about  the  returns,  so  I  told  her  that  I  had 
prepared  it  and  also  drew  a  check  against  it,  but 
whether  they  were  submitted  to  the  District  Di- 
rector, I  said  I  couldn't  tell,  I  didn't  know.  In  fact, 
I  couldn't — I  was  reluctant  to  release  any  informa- 
tion because  I  was  still  employed  at  Home  Furni- 
ture. So  I  got  my — the  retaining  copy  from  the  files 
and  show  it  to  Miss  Burns,  our  retaining  copy  and 
also  my  check  record. 

Q.     And  you  showed  those  to  Miss  Burns?  [165] 

A.     Yes,  sir. 

Q.  As  a  result  of  that  you  say  you  brought  the 
matter  to  Mr.  Abdul's  attention? 

A.  Yes,  sir.  After  she  had  left — I  believe  Mr. 
Abdul  was  out  then — when  he  returned  I  told  Mr. 
Abdul  that  Miss  Burns  from  the  Revenue  w^as  over 
and  she  had  questioned  me  on  those  reports  that  he 
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had  in  the  folder,  and  his  answer  was  that  he  was 
going  to  take  care  of  it.  And,  in  fact,  she  left  her 
number  with  me,  telephone  number,  to  have  Mr. 
Abdul  call  her. 

Q.  And  what  did  you  do  with  that  telephone 
number  ? 

A.     Well,  I  gave  it  to  him  on  a  scratch  paper. 

Q.  Then  you  say  following  that  date  you  pre- 
pared the  returns  for  the  first  three  quarters  of 
1954  on  a  timely  basis.  Directing  your  attention  to 
November  of  1954,  did  you  have  any  occasion  to  talk 
to  Miss  Bums  again  with  respect  to  these  returns'? 

A.     Yes,  sir;  I  did. 

Q.     When  and  how  many  times  ? 

A.  I  spoke  to  Miss  Burns  several  times  on  the 
phone,  and  also  she  was  in  my — our  office  a  couple 
of  times. 

Q.  And  what  was  the  subject  of  the  conversa- 
tion? 

A.  It  was  pertaining  to  the  forms,  not  receiving 
those  quarterly  returns. 

Q.     AVhich  ones'?  A.     '53.  [166] 

Q.     You  are  referring  to  the  one  for  1953 '? 

A.     Yes,  sir. 

Q.     The  last  quarter  of  1953?  A.     Yes,  sir. 

Q.  Was  there  ever  any  discussion  about  the  1954 
returns  ? 

A.  Yes;  she  also  mentioned  that;  she  questioned 
that  they  also  did  not  receive  those  returns,  and  I 
also  told  her  that,  again,  I  mentioned  that  T  had 
prepared   and  I  had  the  retaining  copy  of  those 
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forms  that  I  prepared.  Again,  whether  it  was  sub- 
mitted  to   the    Internal   Revenue,    I    didn't   know 
about  it. 

Q.  Approximately  how  many  times  did  you  talk 
to  her  in  November? 

A.     I  think  about  four  times,  I  believe. 

Q.  What  did  you  do  as  a  result  of  your  con- 
versations with  her? 

A.  Each  time  she  would  leave  her  number  with 
me  and  I  would  speak  to  Mr.  Abdul.  Then  I  would 
tell  him  what  it  was  all  about  again,  it  had  to  do 
with  the  tax  forms  that  he  had  in  his  folder. 

Q.  How  many  times  did  you  bring  this  matter  to 
Mr.  Abdul's  attention? 

A.     Each  time  the  agent 

Q.     Each  time  she  talked  to  you  about  it? 

A.     questioned  me  about  it.  [167] 

Q.     What  was  his  response? 

A.     He  said  that  he  would  take  care  of  it,  sir. 

Q.  You  say  you  had  previously  seen  some  of 
these  delinquent  forms  in  his  desk  or  in  a  folder  on 
his  desk  ?  A.     Yes ;  I  did,  sir. 

Q.     Does  that  pertain  to  all  four  of  them? 

A.     His  quarterly  taxes. 

Q.     Including  the  first  three  quarters  of  '54? 

A.     Yes,  sir. 

Q.  When  was  the  last  time  you  saw  those  on  his 
desk? 

A.  I  believe  I  have  seen  one  in  '55,  January,  I 
believe,  if  I  am  not  mistaken. 

Q.     Now,  directing  your  attention  to  the  month 
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of  December,  1954,  did  you  have  occasion  to  talk 

to  Mr.  Chock  over  the  telephone? 

A,  Yes.  He  had  called  me.  I  believe  I  was  out 
then.  I  returned  his  call,  then  he  was  out. 

Q.     Who  is  Mr.  Chock? 

A.     He  was  one  of  the  agents,  federal  agents. 

Q.     From  the  Internal  Revenue  Service? 

A.  From  the  Internal  Revenue  Service,  sir.  And 
then  when  I  finally  got  hold  of  Mr.  Chock,  I  told 
him  exactly  what  I  had  told  Miss  Burns.  In  fact,  I 
added  a  few  more  statements  that  if  they  could 
mail  a  duplicate  blank  that  I  would  prepare  the 
reports  again.  [168] 

Q.  What  happened  as  a  result  of  that  conversa- 
tion? 

A.  Well,  I  did  receive — later  I  received — in  De- 
cember I  received  three  copies,  blank  copies  of 
those  forms,  and  I  prepared  those  and  I  drew  a 
check  against  those  forms,  and  that  was  also  left  on 
his  desk. 

Q.     For  each  one  of  them?  A.     Yes,  sir. 

Q.  And  from  what  did  you  get  the  information 
to  prepare  those? 

A.     Well,  from  a  retaining  copy. 

Q.  I  show  you  Plaintiff's  Exhibits  4,  5  and  7 
and  ask  you  if  you  can  identify  those — oh,  and  6, 
also— 4,  5,  6  and  7? 

A.  Yes.  These  are  the  checks.  This  is  the  check 
that  I  had  prepared  which  was  returned  by  the 
bank.  These  are  the  forms  that  I  had  prepared. 

Q.     Do    you    identify    the    sisrnature    on    those 
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forms'?  A.     This  belongs  to  Mr.  Abdul. 

Q.     On  each  one  of  them  ?  A.    Yes,  sir. 

Q.     And  when  were  those  prepared"? 

A.     Some  time  in  December. 

Q.  Incidentally,  Plaintiff's  Exhibit  No.  6,  whose 
handwriting  is  that  check  in,  that  being  a  photostat 
of  a  check'? 

A.  This  was  my  writing  and  the  signature  is 
Mr.  Abdul's.  [169] 

Q.     Your  writing? 

A.     In  the  payable  column. 

Q.     And  Mr.  Abdul's  signature?  A.     Right. 

Q.  Excuse  me.  When  did  you  say  those  were  pre- 
pared? A.     Some  time  in  December. 

Q.  Can  you  tell  by  reference  to  any  of  the  Ex- 
hibits ? 

A.  This  check  was  drawn  December  the  27th, 
'54.  So  was  the  report. 

Q.  The  returns,  the  three  returns  were  prepared 
at  the  same  time?  A.     Yes,  sir. 

Q.     And  three  checks?  A.     Yes,  sir. 

Q.     This  being  a  photostat  of  one  of  the  checks? 

A.     One  of  the  checks,  sir. 

Q.     You  say  you  received  only  three  forms? 

A.     Yes,  sir. 

Q.  Although  it  had  been  brought  to  your  atten- 
tion that  there  were  four  that  were  delinquent? 

A.     There  were  four. 

Q.  So  you  prepared  duplicates  for  the  first  three 
quarters  of  1954.  'V\^at  did  you  do  with  them? 

A.     Well,  it  was  prepared  and  it  was  left  on  his 
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desk  with  a  check  drawn  against  it.  Each  report 
had — each  check  was  [170]  accompanied  with  the 
report.  And  after  that — the  original  check  was 
drawn  on  the  American  Security  Bank,  Makiki 
Branch,  and  the  new  checks  which  was  drawn  De- 
cember 27,  '54,  was  drawn  on  the  Central  Pacific 
Bank,  sir.  I  made  a  reverse  entry  on  the  first  check 
which  was  drawn  on  the  Makiki  Branch,  American 
Security  Bank. 

Q.    What  do  you  mean  by  a  "reverse  entry"? 

A.  Well,  because  the  first  check — we  had  voided 
the  first  three  checks  that  the — that  had  not  gone 
through  the  bank  for  processing.  It  was  not  cashed 
at  all. 

Q.  So  the  reversing  entry  is  to  strike  out  the 
first  ones  and  enter  the  next  ones  in  their  place ;  is 
that  right?  A.     Yes,  sir. 

Q.  And  you  placed  these  returns  with  the  checks 
on  Mr.  Abdul's  desk.  Do  you  know  what  happened 
to  them  after  that? 

A.     It  was  in  his  folder,  sir. 

Q.     Do  you  know  whether  they  were  ever  mailed  ? 

A.     Not  while  I  was  working  there  steadily. 

Q.     Did  you  ever  prepare  any  other  duplicates'? 

K.     No;  just  once. 

Q.    Just  that  one  time?  A.     One  time. 

Q.  Now,  you  say  these  were  in  a  folder  on  his 
desk.  Was  there  anything  else  in  that  folder? 

A.  Well,  all  he  had  in  the  folder  was  checks  that 
was  [171]  made  which  were — some  of  them  was 
signed,  some  was  not  signed — which  was  i^ayable  to 
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some  creditors,  some  individuals,  and  some  to  the 

tax  people. 

Q.  It  was  a  folder  containing,  then,  you  might 
say,  disbursements  of  some  kind?  A.     Right. 

Q.     Nothing  but  potential  disbursements? 

A.     Right. 

Q.     With  the  prepared  checks  ?  A.     Yes. 

Q.     Some  signed  and  some  unsigned? 

A.     Some  signed,  some  unsigned. 

Q.     In  each  case  for  obligations  that  were  due  ? 

A.    Yes,  sir. 

Q.  Can  you  give  any  reason  why  they  were  re- 
tained in  that  file  and  not  processed  immediately? 

A.  Because  of  the  insufficient  funds  that  we  had 
in  the  bank. 

Q.  And  how  was  it  decided  which  ones  to  pay 
and  which  ones  not  to  pay? 

A.    That  is  handled  by  Mr.  Abdul. 

Q.  And  how  did  he  get  his  information  as  to 
what  funds  were  available  ? 

A.  Well,  we  had  a  mimeographed  report  that 
was  prepared  for  the  mornings,  and  this  report 
would  show  his  expenses  for  [172]  the  day,  previous 
day,  the  income  for  the  sales  for  the  previous  days, 
and  also  the  outstanding  contracts  in  transit  with 
the  finance  company. 

Q.     In  transit?  A.     Yes,  sir. 

Q.     What  do  you  mean  by  that? 

A.  Well,  we  would  type  some  contracts  up  today 
for  financing,  and  these  people,  at  the  very  begin- 
ning, is  located  up  in  the  mainland  in  California. 
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It  was  known  as  the  State  Investment.  They  are 
known  as  the  Equitable  Plan  Company  today.  And 
because  they  w^ere  in  the  states,  there  would  be  con- 
tracts on  the  way  for  processing.  In  other  words, 
they  would  buy  these  contracts,  whether  on  a 
non 

Mr.  Hoddick:  Just  one  second.  May  I  interrupt 
to  object?  It  would  appear  to  be  irrelevant  and 
immaterial. 

The  Court :  I  think  you  have  answered  the  ques- 
tion. There  were  contracts  that  were  coming  from 
California  to  Honolulu ;  is  that  correct  ? 

The  Witness:  No;  it  wasn't  contracts  that  were 
coming  to  Honolulu;  it  was  contracts  that  were 
going  to  California. 

The  Court:  Well,  that  is  what  you  speak  of  as 
being  in  transit? 

The  Witness :     In  transit,  sir. 

The  Court :    Well,  I  think  that  covers  it. 

Q.  (By  Mr.  Crumpacker)  :  And  what  happened 
to  those  contracts  [173]  when  they  got  to  Cali- 
fornia % 

Mr.  Hoddick:  Object  to  that  on  the  ground  it  is 
immaterial  and  irrelevant. 

Mr.  Crumpacker:  It  is  a  matter  of  financing  of 
the  company. 

The  Court:    Yes.  The  objection  is  overruled. 

Q.  (By  Mr.  Crumpacker)  :  What  happened  to 
those  contracts  which  were  sent  to  the  mainland  ? 

A.  Well,  after  the  finance  company  have  re- 
ceived those  contracts,  they  would  accept — whether 
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they  would  accept  or  reject  the  credit,  the  ones  that 
they  had  accepted,  the  proceeds  would  be  deposited 
to  the  bank  that  we  had  on  the  mainland,  which  is 
the  Bank  of  America  at  that  time. 

Q.  A¥as  that  same  procedure  used  with  all  con- 
tracts ? 

A.  All  contracts  except  we  had  those,  as  I  said, 
that  was  rejected.  Some  of  it  was  six-month  con- 
tracts with  small  amounts,  or  a  90-day  account,  a 
cash  deal,  we  call  it,  was  not  sent  to  the  mainland. 

Q.  With  the  exception  of  those,  the  general  pro- 
cedure, you  say,  was  to  send  them  to  the  mainland? 

A.     The  bulk  of  it  was  sent  to  the  mainland. 

Q.    And  they  were  discounted,  is  that  the  word? 

A.     Discounted,  sir. 

Q.     That  means  what  ? 

A.  Was  financed  or  the  finance  advanced  the 
money  to  the  [174]  company.  Whether  it  was  on 
the  contract,  was  on  a  nonrecourse  or  recourse,  I 
am  not  sure  of  that.  I  am  not  positive  which  way 
it  was,  because  it  makes  a  difference  whether  it  was 
recourse  or  nonrecourse. 

Q.  But  in  either  case  the  discounted  amount  was 
received  in  exchange,  is  that  right? 

A.  Yes;  the  proceeds  was  automatically  de- 
posited to  the  bank  account. 

Q,     What    percentage    of    these    time    contracts 
would  you  say  were  discounted,   what  percentage 
would  you  say  were  retained  by  the  company? 
Mr.   Hoddick:     Your  Honor,   we   object,   aaain, 
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immaterial  and  irrelevant.  I  think  we  are  a  long 

way  from  the  employees'  tax  withholding. 

The  Court:     The  objection  is  overruled. 

Q.  (By  Mr.  Crumpacker)  :  Do  you  understand 
the  question?  A.    Yes. 

Q.     That  is,  dollar- wise  ? 

A.  Well,  I  would  say  that  in  the — within  the 
year  period  that  we  would  have  discounted  in  '52, 
my  company  record  shows  that  he  had  discounted 
approximately  about  $500,000,  I  think. 

Q.     1952? 

A.  And  '53  I  would  say  about  two;  '54  I  would 
say  about  fifteen— $150,000. 

The  Court:  When  you  speak  of  two,  are  you 
talking  [175]  about  two  dollars'? 

The  Witness:     No. 

The  Court:     Two  what? 

The  Witness:     $200,000. 

Q.  (By  Mr.  Crumpacker)  :  What  was  the  total 
amount  of  business  during  those  years,  '52 

Mr.  Hoddick :  Your  Honor,  might  I  suggest  that 
'52  be  eliminated,  entirely  outside  of  the  scope  of 
the  indictment? 

The  Court:  You  may  suggest;  if  you  want  to 
object,  that  is  a  different  matter. 

Mr.  Hoddick:  I  object  to  it  and  move  that  the 
answer  with  regard  to  '52  be  stricken. 

Mr.  Crumi^acker:  Let  me  rephrase  the  question 
in  that  respect. 

Q.  What  was  the  total  business  during  the  years 
1958  and  '54? 
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A.  '53,  I  would  imagine,  was  about  $400,000,  and 
^54,  $300,000. 

Q.  So  that  from  one-half  to  two-thirds,  approxi- 
mately, of  the  business  was  discounted;  is  that 
right  ?  A.     Yes. 

Q.  Now,  you  say  you  prepared  information  for 
Mr.  Abdul  from  which  he  could  determine  how  goes 
it,  is  that  what  you  call  it? 

A.  Yes.  It  is  a  daily  operation  report;  the 
amount  of  [176]  sales,  the  amount  of  receipts,  the 
amount  of  disbursements  and  the  amount  of  con- 
tracts in  transit. 

Q.  At  the  time  you  prepared  these  tax  returns 
during  the  time  that  they  were  on  his  desk  or  in  that 
folder,  was  there  money  available  to  pay  this? 

A.  Well,  our  check  record  shows  that  they  were 
overdrawn,  heavily  overdrawn. 

Q.     On  w^hat  occasion? 

A.     On  all  occasions. 

Q.    All  the  time? 

A.     Just  about  all  the  time. 

Q.  But  there  were  disbursements  going  out  all 
the  time,  were  there  not?  A.     Yes,  sir. 

Q.  So  that  it  is  true  that  there  were  some  monies 
available,  but,  as  you  say,  you  were  overdrawn  at 
certain  times.  But  my  question  is :  Was  there  money 
during  this  period  ? 

A.     Yes;  there  were  funds  in  there. 

Q.  Which  could  have  been  used  to  pay  these 
taxes  ?  A.     Could  have  done. 


United  States  of  America  85 

(Testimony  of  Katsiiyoshi  Watanabe.) 

Q.  It  just  happened  that  they  were  used  for 
some  other  purpose? 

Mr.  Hoddick:  I  object  to  that  as  leading  and 
suggestive,  your  Honor. 

The  Court:  Objection  sustained.  Is  this  a  con- 
venient [177]  place  to  interrupt  your  examination  ? 

Mr.  Crumpacker:     Yes,  your  Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
you  are  excused  for  recess. 

(A  recess  was  taken.) 

(After  recess.) 

The  Court:  The  record  Avill  show  the  jury  is 
present,  the  defendant  and  his  counsel. 

Q.  (By  Mr.  Crumpacker)  :  Before  the  recess, 
Mr.  Watanabe,  in  response  to  my  questions  about 
monies  available  for  the  payment  of  these  taxes, 
you,  first,  I  believe,  stated  that  you  were  overdrawn. 
What  do  you  mean  by  ' '  overdrawn ' '  ? 

A.  Our  records,  bank  balance  records  were  over- 
drawn, but  the  bank  balance  with  the  bank,  there 
was  funds  to  pay  the  taxes. 

The  Court:  I  could  not  hear  the  last  part  of 
that  answer.  You  have  a  tendency  to  let  your  voice 
drop.  You  are  doing  better  than  you  did  at  the  start. 
Will  you  read  the  last  answer? 

(The  record  was  read  by  the  reporter.) 

Q.  (By  Mr.  Crumpacker)  :  How  can  vou  ac- 
count for  the  difference  ? 

A.     Well,  at  the  end  of  the  month  the  bank  would 
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send  me  the  statement,  also  the  canceled  checks. 
Then  I  would  reconcile  those,  the  check  balance,  get 
the  total  amoimt  of  the  outstanding  checks  and, 
actually,  get  the  true  balance  from  the  bank. 

Q.  The  difference,  then,  was  due  to  the  fact  that 
the  [178]  checks  were  outstanding? 

A.     Yes,  sir. 

Q.  Now,  you  say  that  you  discussed  this  on  sev- 
eral occasions,  the  delinquencies  on  several  occasions 
with  Mr.  Abdul?  A.     Yes,  sir. 

Q.  What  suggestions,  if  any,  did  you  give  him 
with  regard  to 

A.  On  my  suggestion  to  Mr.  Abdul — my  sugges- 
tion to  Mr.  Abdul  was  this:  That  if  he  couldn't  have 
those  checks  sent  in,  he  could  very  well  send  in  only 
the  reports. 

Q.     What  was  his  response  to  that  suggestion? 

A.     Well,  he  just  nodded  his  head. 

Q.  Now,  directing  your  attention  to  January  10, 
1955,  did  you  have  occasion  to  discuss  this  matter 
with  Mr.  Fiellin  and  Miss  Burns? 

A.     Yes,  sir;  I  did. 

Q.  Will  you  state  what  happened  on  that  occa- 
sion? 

A.     Well,  they  questioned  me  about  those 

Mr.  Hoddick:  Just  one  second.  I'm  going  to  ob- 
ject to  that  as  calling  for  hearsay  testimony  unless 
it  is  shown  it  was  in  the  defendant's  presence. 

Mr.  Crumpacker :  The  question  was :  What  took 
place  on  that  occasion?  I  am  not  asking  what  was 
said. 
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The  Court :  Well,  you  had  a  conversation ;  is  that 
right?  [179] 

The  Witness:     Yes,  sir. 

The  Court:    All  right.  Don't  say  what  was  said. 

Q.  (By  Mr.  Crumpacker)  :  What  was  the  sub- 
ject of  the  conversation? 

A.     Those  quarterly  returns. 

Q.     And  what  did  you  advise  them  at  that  time? 

Mr.  Hoddick:  I  object  to  that  as  being  entirely 
immaterial  and  irrelevant. 

The  Court:  I  think  it  is  also  objectionable  on 
the  ground  of  hearsay,  Mr.  Crumpacker.  The  de- 
fendant was  not  present. 

Mr.  Crumpacker:  I  am  merely  asking  him  what 
he  advised  them,  not  what  they  said. 

Mr.  Hoddick:  My  objection  was  that  that  would 
be  immaterial  and  irrelevant  unless  he  was  follow- 
ing the  directions  of  the  defendant. 

The  Court:  You  might  try  to  lay  that  founda- 
tion, if  you  can. 

Q.  (By  Mr.  Crumpacker) :  Will  you  state  just 
what  returns  you  were  referring  to  as  the  nature  of 
the  conversation  ? 

A.  The  '52  quarterly — for  the  four  quarters,  '52, 
'53  and  '54. 

Q.  Will  you  state  a  little  more  in  detail  what 
was  the  nature  of  the  discussion? 

Mr.  Hoddick :  Your  Honor,  we  will  object  to  that 
as  [180]  going  behind  the  hearsay  objection. 

The  Court:  The  subject  of  the  conversation  was 
the  quarterly  returns.  That  is  correct,  is  it  not? 
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The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Crumpacker) :  All  right.  Now, 
could  you  specify  which  quarterly  returns  ?  In  other 
words,  was  it  the  ones  that  you  prepared  or  the 
ones  that — just  merely  the  ones  that  were  de- 
linquent? A.     The  ones  that  I  had  prepared. 

Q.  Now,  specifically,  which  ones  were  referred 
to?  A.     The  '53,  '54. 

Q.  How  many  had  you  prepared  for  '53  and  '54 
at  that  time  ? 

A.  I  prepared  originals,  also  a  duplicate,  and 
there  were  two  sets. 

Q.  Did  this  conversation  have  to  do  with  the 
duplicates  as  well  as  the  originals? 

A.  No;  not  the  originals.  The  duplicates  that 
was  given  to  me  in  December. 

Q.  And  those  were  the  subject  matter  of  the 
conversation  at  that  time?  A.     Yes,  sir. 

Q.  And  what  did  you  advise  them  with  respect 
to  the  duplicates? 

Mr.  Hoddick:  I  object  to  that,  your  Honor;  im- 
material and  irrelevant,  no  proper  foundation.  [181] 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Crumpacker)  :  And  who  prepared 
the  form  for  the  fourth  quarter  of  1954? 

A.     I  did,  sir. 

Q.     When  was  that  prepared? 

A.    January,  '55. 

Q.  What  did  you  do  with  that  after  you  pre- 
pared it? 
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A.  The  same  procedure.  I  prepared — drew  the 
check,  laid  it  on  his  desk,  left  it  in  his  folder. 

Q.     What  information  was  placed  on  that  form*? 

A.     The  necessary  information,  sir. 

Q.  I  show  you  Plaintiff's  Exhibit  No.  8  and 
ask  you  if  you  can  identify  that? 

A.     Yes,  sir.  That  is  the  form  that  I  prepared. 

Q.  What  did  you  prepare  along  with  the  form, 
if  anything? 

A.  Also  the — in  '55,  the  annual  report  form  had 
— has  been  changed  a  little  bit,  compared  with  the 
previous  years,  and  on  the  back  of  the  forms,  all 
the  quarterly  forms,  quarterly  reports,  the  form 
was  to  be  typed  in.  And  in  doing  so,  this  check  for 
this  last  quarter  should  have  been  submitted  to  the 
District  Director.  In  other  words,  this  could  not 
have  been  sent  in  without  the  check. 

Q.  And  was  anything  else  prepared  along  with 
that  form? 

A.  The  2a 's,  that  is  the  duplicate  of  the  W-2 
forms. 

Q.     They  are  not  there ;  is  that  correct  ?  [183] 

A.     No;  not  here,  sir. 

Q.  What  is  this  tape?  Can  you  identify  that 
tape  ? 

A.  That  is  the  tape  in  balance  with  the  payroll, 
individual  record  of  the  withholding  taxes,  the  2a 
forms. 

Q.     Who  prepared  that  ?  A.     I  did,  sir. 

Q.     Can  you  identify  the  signature  on  that  form  ? 

A.     This  belongs  to  Mr.  Abdul. 
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Q.  What  did  you  do  with  that  when  you  pre- 
pared it? 

A.  Well,  this  was  prepared  and  check  was  drawn 
and  it  was  left  on  his  desk. 

Q.  And  where  were  the  duplicates  of  the  first 
three  quarters  of  '54  at  that  time? 

A.  The  duplicates  were  in  the  file.  You  mean 
the  retaining  copy? 

Q.  No.  I  mean  the — excuse  me.  There  may  be 
confusion.  I  don't  mean  the  retained  copy.  I  mean 
the  duplicate  originals  which  you  had  prepared  in 
December. 

A.  The  original  of  the  duplicate,  the  second  set, 
you  mean? 

Q.     Second  set.  A.     It  was  in  his  folder,  sir. 

Q.     At  the  time  that  this  was  placed  on  his  desk  ? 

A.     Yes,  sir. 

Q.  When  was  it  that  you  terminated  your  reg- 
ular full-time  [184]  employment? 

A.     February,  '55. 

Q.     1955?  A.     Yes,  sir. 

Q.  That  is  the  month  following  preparation  of 
this  form?  A.     Yes,  sir. 

Q.  Exhibit  8.  Directing  your  attention  to  the 
month  of  March,  on  or  about  the  11th  of  March,  did 
you  have  occasion  to  discuss  with  Mr.  Abdul  any  of 
these  delinquent  forms,  returns? 

A.     That  was  March,  you  said? 

Q.     Yes.  A.     Yes.  I  received  a  call 

Mr.  Hoddick:  Your  Honor,  I  will  object  to  the 
question,  if  he  is  getting  into  the  subject  matter, 
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unless  a  better  foundation  is  laid  as  to  time,  place 

and  persons  present. 

The  Court:  Yes.  You  should  lay  a  foundation. 
The  witness  started  to  say  something  about  being 
called;  is  that  correct? 

The  Witness:  Yes;  I  was  called  at  my  employ- 
ment. 

The  Court:  And  as  a  result  of  that  call  did  you 
go  out  and  see  Mr.  Abdul? 

The  Witness :     Not  at  the  time. 

The  Court:     Well,  proceed,  Mr.  Crumpacker. 

Q.  (By  Mr.  Crumpacker) :  You  say  you  re- 
ceived a  call  from  him?  [185] 

A.  A  telephone  call.  He  wanted  to  know  where 
the  forms  were,  the  retaining  copies  were.  Then  I 
told  him  that  was  in 

Q.     Any  particular  form  referred  to  ? 

A.  He  mentioned  about  the — in  fact,  what  he 
actually  had  mentioned  was  what  happened  to  all 
of  the  forms.  So  I  had  mentioned  that  it  was  in  the 
safe,  the  left-hand  drawer. 

Q.  The  forms  you  are  referring  to  as  the  re- 
tained copies 

A.  Ketained  copies  of  all  of  the  forms  that  we 
had  prepared. 

Q.  And  he  asked  you  where  they  were  located  in 
the  office?  A.     Yes,  sir. 

Q.  Was  that  the  sum  and  substance  of  the  con- 
versation? A.     Yes,  sir. 

Q.  Now,  who  prepared  the  return  for  the  first 
quarter  of  1955,  if  you  know? 


92  Daniel  L.  Abdul  vs. 

(Testimony  of  Katsiiyoshi  Watanabe.) 

A.     I  believe  I  did,  sir. 

Q.     And  when  was  that  prepared? 

A.     The  first  one  was  prepared  April,  '55. 

Q.  And  what  was  prepared  with  the  form,  if 
anything  ? 

A.  Check  was  also — no  check,  just  the  form  was 
prepared,  and  I  made  a  notation  that  the  check 
should  have  been  made,  since  I  wasn't  employed 
there  steadily,  that  a  check  should  accompany  the 
form.  And  I  stapled  a  paper,  sheet  of  paper,  and 
made  a  notation  on  that  of  the  amount  of  the  check 
and  to  whom  it  was  payable  and  w^hen  it  was  [186] 
due. 

Q.  You  were  not  preparing  the  checks  at  that 
time  •?  A.     No. 

Q.     And  you  stapled  this  notice  to  the  form? 

A.     Yes,  sir. 

Q.     What  did  you  do  with  the  form? 

A.     I  left  it  on  his  desk. 

Q.  I  show  you  Plaintiff's  Exhibit  9  for  identi- 
fication and  ask  you  if  you  can  identify  that?  Ex- 
cuse me.  That  is  Plaintiff's  Exhibit  9. 

A.  This  was  taken  from  the  original,  the  one  I 
had  prepared. 

Q.     That  is  not  the  one  that  you  prepared? 

A.  No ;  because  all  of  the  forms  that  I  received, 
the  original  had  the  Addressograph  print  there. 
This,  I  believe,  is,  looks  like  a  typewriter.  It  is 
typed  in.  The  forms  that  the  Federal  Director  send 
is  Addressograph-type  print  on  the  original. 
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Q.  But  that  is  for  the  same  period  you  have  re- 
ferred to  ?  A.     Yes,  sir. 

Q.     You  identify  the  signature  on  that? 

A.     It  belongs  to  Mr.  Abdul,  sir. 

Q.  And  Plaintiff's  Exhibit  No.  10,  can  you  iden- 
tify that?  A.     This,  also 

Q.  Excuse  me.  Before  answering  that — strike 
that  question.  Who  prepared  the  return  for  the 
second  quarter  of  1955  ?  [187] 

A.     I  believe  I  did,  sir. 

Q.     And  when  was  that  prepared? 

A.    That  was  prepared  in  July,  '55. 

Q.     And  what  w^as  prepared  with  it,  if  anything? 

A.  All  I  prepared  was  the  form  and  also  the 
note,  the  amount  due  and  to  whom  it  w^as  payable 
and  when  it  was  due,  which  was  stapled  to  the  form 
that  was  left  on  his  desk. 

Q.  And  you  left  the  form  with  the  note  on  his 
desk?  A.     Yes,  sir. 

Q.     Now,  I  ask  you,  can  you  identify  No.  10? 

A.  This  also — the  figures  are  from  the  original, 
but  the  form  is  not  through  an  Addressograph.  It 
seems  like  it  has  been  typed  in. 

Q.     But  it  is  for  the  same  period  you  refer  to? 

A.     Yes,  sir. 

Q.     And  can  you  identify  the  signature  on  that? 

A.     It  belongs  to  Mr.  Abdul. 

Q.  Is  there  any  Avay  you  can  tell  whether  the 
information  on  Plaintiff's  Exhibits  8  and  9 — or  9 
and  10  is  the  same  as  the  information  on  the  orig- 
inals which  you  prepared?  A.     No. 
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Q.     You  can't  tell  from  your  present  knowledge? 

A.     No. 

Q.  I  show  you  Plaintiff's  Exhibit  No.  14  for 
identification,  which  is  a  series  of  photostats  of  the 
bottom  half  of  [188]  forms  941  and  ask  you  if  there 
is  any  way  you  can  identify  those  ? 

A.     This  is  the  original.  These  are  copies. 

Q.  Can  you  explain  how  you  can  identify  those 
and  if  so  what  they  are? 

A.  Well,  first  of  all,  I — the  dates,  where  it  says 
return  for  the  calendar  year,  I  would  put  an  asterisk 
mark,  and  one  case  here  has  the  word  ''copy."  That 
meant  that  I  made  a  duplicate  copy  in  some  cases. 

Q.     On  how  many  of  those  does  that  appear? 

A.  Well,  on  this  here  it  says — one,  two — two 
copies  says  the  word  ''copy." 

Q.  Can  you  identify  any  of  the  information  con- 
tained in  those,  specifically  referring  you  to  the 
schedule  of  employees.  Do  you  recognize  the  names 
and  the  salaries? 

A.  I  can  recognize  the  names  and  also  recognize 
the — this  one  here,  it  shows  the  wages  that  were 
paid  for  the  past  years,  back  wages,  certain  em- 
ployees. I  remember  preparing  that  particular  form. 

Q.     You  recall  preparing  such  a  form? 

A.  Yes,  sir.  We  had  a  good  size  former  em- 
ployees that  we  had  to  pay  back  wages,  and  this  is 
one  of  them.  Because  at  the  time  I  was  employed, 
a  number  of  these  employees  was  not  employed. 

Mr.  Hoddick :  Just  one  second,  your  Honor.  We 
are  getting  off  on  an  irrelevant  track  here.  Might 
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I  suggest  that  [189]  counsel  ask  questions  so  we 
don't  have  this  narrative-type  testimony  continu- 
ing ? 

The  Court:  Yes.  The  witness  does  amplify  at 
times  a  little  bit  too  much. 

Q.  (By  Mr.  Crumpacker) :  Let  me  ask  you,  can 
you  tell  whether  these  are  copies  of  the  forms  which 
you  prepared  which  you  have  already  testified  to? 

A.  Yes;  those  are  copies  of  the  forms  that  I 
have  prepared. 

Q.     Which  is  the  bottom  half? 

A.     Bottom  half  of  the  941. 

Q.  Can  you  testify  whether  or  not  these  are 
copies  of  the  originals  which  you  prepared? 

A.     No. 

Q.     You  don't  know?  A.     T  don't  know. 

Q.  Now,  you  say  that  you  worked  part  time  until 
approximately  what  time,  what  date? 

A.     Some  time  in  September,  I  think. 

Q.     1955?  A.     Right. 

Q.  Directing  your  attention  to  that  month,  do 
you  recall  on  or  about  September  8th  having  a  dis- 
cussion about  any  of  these  delinquent  returns  with 
the  defendant?  A.     Yes;  I  did.  [190] 

Q.  Will  you  state  what  the  circumstances  were, 
where  and  when? 

A.  Well,  he  called  me  at  my  employer's  office 
and  he  wanted  to  know,  again,  what  happened  to 
the  tax  forms  for  certain  periods  in  1955.  And  I 
had  instructed  that  I  had  prepared  all  the  foi-ms 
and  the  retaining  copy  is  in  the  tax  receipt  folder. 
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Q.  What  specific  forms  or  returns  were  referred 
to  at  that  time  1  A.     '55. 

Q.     Any  other? 

A.     Yes.  He  also  mentioned  about  the  '52. 

Q.     '52?  A.     Yes,  sir. 

Q.     Or  '53? 

A.  No.  This  was  the  '52  that  we  have  not  sub- 
mitted. And  that  is  when — at  the  time  he  mentioned 
that,  I  had  mentioned  to  him  that  I  just  received 
only  three  copies,  or  three  blanks,  and  we  were 
supposed  to  have  received  four  copies,  a  new  set. 
I  had  prepared  the  three  for  '53,  but  none  for  the 
end  of  the  '52  quarter. 

Q.  Aren't  you  a  little  mixed  up  on  your  dates? 
You  previously  referred  to  three  for  1954,  dupli- 
cates ? 

A.     Let's  see.  Yes;  '53.  Wasn't  it  '53? 

Q.  In  your  testimony  previously  you  referred 
to  preparing  [191]  duplicates  for  the  first  three 
quarters  of  1954,  if  you  recall.  Would  it  help  you 
if  I  showed  you  some  of  the  exhibits  you  have  al- 
ready referred  to  ?  Referring  you  to  4,  5  and  7. 

A.  '53,  I  prepared  the  depository  receipt.  Yes, 
'54.  I  remember  preparing  the  depository  receipts 
in  '53,  that  is  right. 

The  Court:  I  can't  hear.  What  did  you  say  just 
then? 

The  Witness :  Oh,  I  said  in  '53  I  recall  prepar- 
ing depository  receipts  for  the  first  three  quarters, 
and  the  third — fourth  quarter  there  was  no  deposi- 
tory receipt. 
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Q.  (By  Mr.  Crumpacker)  :  Now,  with  that  in 
mind  let  me  ask  you  this :  In  this  conversation  you 
had  in  which  returns  were  referred  to  by  Mr.  Abdul, 
this  conversation  you  just  mentioned 

A.     The  one  in  '52  and  '55. 

Q.  Didn't  you  just  say  that  it  was  in  '53  that 
you  prepared  depository  receipts  up  until  the  last 
quarter  ? 

A.  Yes.  Oh,  yes,  the  third — the  fourth  quarter 
of  '53. 

Q.     '53  <?  A.    Yes. 

Q.  That  one  was  mentioned.  What  was  the  dis- 
cussion you  had  with  him  about  that  one  ? 

A.  Well,  he  mentioned  that — what  had  happened 
to  the  reports,  knowing  that  I  had  calls  regarding 
these  reports  and  we  had  requested  blanks  for  the 
'53  quarter,  we  just  received  three  [192]  of  them, 
and  that  I  could  not  prepare  the  new  duplicates  be- 
cause no  forms  was  available  at  the  time. 

Q.  During  the  period  that  you  were  there  at 
Home  Furniture  Company,  what  was  the  payroll, 
what  salaries  were  paid,  if  you  recall  ? 

A.  Well,  Mr.  Abdul  was  paid  $800  on  a  check, 
another  $800  was  applied  to  his  notes  payable,  ac- 
count called  notes  payable.  That  was  credited  to 
the  account.  Mrs.  Abdul  was  paid  $800  a  month. 
Then  the  salesmen  that  he  had  at  the  earliest  time, 
they  were  getting  paid  on  a  commission  basis,  then 
they  got  salary  of  $300  a  month.  The  secretary,  her 
secretary  was  paid  $250  and  she  ended  up  with 
three,  if  I  am  not  mistaken. 
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Mr.  Hoddick:     How  much  was  that? 

The  Witness :  Three.  I  started  off  with  250  and 
ended  with  three. 

Mr.  Hoddick:  Your  Honor,  the  witness'  voice 
is  still  dropping  at  the  end  of  his  answers.  I  heard 
what  he  started  with  and  didn't  hear  what  he  wound 
up  with. 

The  Witness :     I  wound  up  with  three. 

The  Court:  You  started  at  $250  and  you  ended 
at  $300;  is  that  right? 

The  Witness:     Yes,  sir. 

The  Court :     Keep  your  voice  up. 

Q.  (By  Mr.  Crumpacker)  :  You  referred  to  Mr. 
Abdul's  salary  of  $800  and  a  balance  credited  [193] 
to 

A.  He  received  a  check,  gross  figure  of  $800,  and 
also  another  $800  was  on  a — subject  to  percentage 
on  the  gross  of  sales  at  the  end  of  the  year.  He  had 
an  account  called  notes  payable  that  he  would  accrue 
this  $800,  the  second  $800,  after  the  tax  was  de- 
ducted, and  it  would  be  applied  against  the  loan. 
In  other  words,  he  would  accumulate  whatever 
wages  paid  to  him  on  that  basis. 

Q.     With  withholdings  taken  from  both? 

A.     Both,  of  the  $1,600. 

Q.  And  you  say  it  was  credited  to  a  loan  ac- 
count. What  was  that  loan  account  ? 

A.  Well,  I — when  I  first  started  working  for 
Mr.  Abdul,  I  questioned  him  about  the  accounts, 
especially  on  the  loan  payable  account,  and  to  my 
best  knowledge  I  remember  him  saying  that  it  was 
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similar  to  a  loan  that  he  either  would  make  to  the 
company  or  the  company — it  was  vice  versa,  either 
he  will  have  in  excess  or  he  will  owe  the  company. 

Q.  What  was  the  balance,  which  w^ay  was  the 
balance  in  that  account  during  the  years  that  you 
w^ere  there  ? 

A.  Well,  at  the  end  of  the  year,  I  believe  he 
owed  the  corporation. 

Q.    Will  you  repeat  that? 

A.  I  think  at  the  end  of  the  year,  1954,  he  owed 
the  company. 

Q.  That  is  on  that  account  you  are  referring 
to?  [194] 

A.    Yes;  notes  payable,  loans  payable. 

Q.     That  included A.     The  $800. 

Q.    the  credits  which  he  had  received  from 

the  $800  you  have  already  referred  to? 

A.     Yes,  and  whatever  he  drew  against  it. 

Q.  So  that  over  and  above  that  there  was  still  a 
net  which  he  owed  the  company  ?  A.     Yes,  sir. 

Q.  For  the  year  1954.  Who  maintained  that  ac- 
count in  the  books? 

A.     I  made  all  the  entries  on  the  books. 

Q.  What  were  the  drawings  from  that  account 
for,  if  you  know  ? 

A.  Well,  some  instances — for  instance,  when  it 
comes  through  petty  cash  vouchers,  and  I  wasn't 
familiar  with  the  type  of  disbursement,  I  would  go 
and  ask  him  about  it  and  he  would  instruct  me  to 
put  it  in  the  loans  payable  account.  And  sometimes 
there  were  checks  that  were  made  payable  to  cer- 
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tain  parties  and  I  wasn't  familiar  with  them,  I 

would  question  him  again  and  he  would  have  that 

particular  transaction  added  to  the  loans  payable 

account. 

Q.    In  other  words,  they  were  checks  for  per- 
sonal matters'? 

A.     Yes;  personal  matters. 

Q.     Funds  paid  out  for  him,  personally  ?  [195] 

A.     Right. 

Q.    Do  you  know  what  the  balance  was  at  the  end 
of  '53  in  that  account? 

A.     '53?  Not  the — I  will  say,  probably  about — 
say  about  fifteen,  probably,  he  owed  the  company. 

Q.     Fifteen  what  ?  A.     Thousand. 

Q.     Could  you  tell  if  you  were  able  to  refer  to 
your  account  records  which  you  have  kept  ? 

A.    Yes. 

Q.     Do  you  know  approximately  what  the  bal- 
ance was  at  the  end  of  1954? 

A.    I  believe  in  '54  it  was  about  25,  I  believe. 

The  Court:     25  what? 

The  Witness:    25,000. 

Q.     (By  Mr.  Crumpacker)  :    After  all  his  salary 
was  credited  to  him?  A.     Yes,  sir. 

Q.    And  you  say  Mrs.  Abdul  received,  during  the 
time  you  were  there,  $800  a  month? 

A.     $800  a  month,  sir. 

Q.    Who  owned  the  building  that  the  company  is 
in,  if  you  know  ? 

A.     There  was  a  fellow  by  the  name  of  Theodore 
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Richter.  I  believe  his  agent  was  Mr.  [196]  Clutter- 
buck. 

Q.  What  arrangement,  if  you  know,  was  made 
with  respect  to  rental  and  so  on? 

A.  Well,  he  had  also  a  deposit  on  rental,  a  lease- 
hold, and  I  also  questioned  him  about  that  particu- 
lar account  and  he  told  me  that  the  balance  that 
he  had  was  advance  deposit  against  the  leasehold, 
and  that  in  event  that  he  decided  to  purchase  the 
building,  the  property,  I  should  say,  that  whatever 
rental  that  he  had  paid  on  this  deposit  would  be 
credited  as  a  down  payment. 

Mr.  Hoddick:  Just  one  second.  Your  Honor,  I 
move  to  strike  the  last  answer  of  the  witness  as  hav- 
ing no  relevance  to  this  case. 

The  Court:  The  objection  is  overruled.  The  mo- 
tion to  strike  is  denied. 

Q.  (By  Mr.  Crumpacker) :  What  was  the 
amount  of  the  advance,  do  you  know  ? 

A.     Believe  it  was  about  $5,400. 

Q.  Do  you  know  whether  or  not  the  building  was 
ever  purchased  by  him  or  by  the  company  ? 

A.     I  heard  that  he  had  purchased  it. 

Q.  You  don't  know  of  your  own  knowledge, 
though?  A.     Not  of  my  own  knowledge. 

Mr.  Hoddick:  May  that  answer  be  stricken, 
then? 

The  Court :  Yes ;  it  will  be  stricken  and  the  jury 
instructed  to  disregard  it.  [197] 

Mr.  Crumpacker :  I  have  no  further  questions  at 
this  time,  your  Honor. 
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Cross-Examination 
By  Mr.  Hoddick: 

Q.  Mr.  Watanabe,  you  say  that  you  continued 
working  part  time  for  Mr.  Abdul  at  the  Home  Fur- 
nishing Company,  Limited,  until  about  September 
of  1955  ?  A.     I  believe  so. 

Q.  Do  you  know  for  a  fact  that  the  returns  for 
the  year  1954,  the  quarterly  returns,  had  not  only 
been  filed  but  paid  by  the  time  you  left  your  part- 
time  service  with  the  defendant? 

A.     I  believe  I  read  it  in  the  paper. 

Q.  Didn't  you  know  for  a  fact  while  you  were 
working  there  as  his  accountant  on  a  part-time  basis 
that  those  returns  had  been  filed  and  paid?  I  refer 
to  the  returns  for  1954. 

A.     I  remember  reading  in  the  paper. 

Q.  Mr.  Watanabe,  at  the  end  of  each  month  did 
you  not  make  a  reconciliation  of  the  checks  which 
were  returned  from  the  bank?  A.    Yes,  sir. 

Q.  And  in  the  course  of  your  part-time  employ- 
ment as  an  accountant,  bookkeeper,  for  the  firm  in 
1955,  did  not  the  checks  covering  payments  of  these 
returns  for  1954,  were  they  not  returned  to  the 
company  and  cleared  by  you? 

A.     In  '54?  Yes.  [198] 

Q.  So  you  do  know  that  the  taxes  were  paid  for 
1954  prior  to  the  time  you  left  the  employ  of  the 
defendant?  A.    No. 

Q.     Well,  wasn  't  it  your  testimony  just  now  that 
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those  checks  did  clear  through  the  bank  and  come 

back  so  that  you  could  reconcile  them? 

A.  No.  What  I  said  is  that  I  reconciled  the  bank 
statement. 

Q.     Would  you  reconcile  it  each  month? 

A.     Each  month. 

Q.  Do  you  deny  that  checks  covering  payment 
for  taxes  for  1954  did  not  come  back  negotiated 
while  you  were  still  employed  there  as  an  account- 
ant? 

Mr.  Crumpacker :  I  will  object  to  the  question  as 
being  ambiguous.  It  is  a  double  negative. 

The  Court:  Overruled.  Do  you  understand  the 
question  ? 

Mr.  Crumpacker:     May  the  question  be  read? 

The  Court:     Yes. 

(The  record  was  read  by  the  reporter.) 

Mr.  Hoddick:  It  is  an  awkward  question.  I  will 
withdraw  it. 

The  Court :     Very  well. 

Q.  (By  Mr.  Hoddick)  :  Do  you  deny,  Mr.  Wat- 
anabe, that  while  you  were  working  as  part-time 
bookkeeper  and  accountant  for  Home  Furnishing, 
Limited,  in  1955 [199]  A.     Yes. 

Q. that  checks  payable  to  the  District  Di- 
rector of  Internal  Revenue  for  withholding  tax  for 
the  year  1954  came  through  the  bank  and  through 
your  hands  when  you  reconciled  these  checks  at  the 
end  of  each  month  ? 

A.     When  did  he  pay  the  taxes,  '54  taxes? 
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Q.  I  am  simply  asking  you  whether  you  saw  any 
such  checks?  A.     No. 

Q.  Did  you  continue  reconciling  these  bank  state- 
ments to  checks  throughout  the  time  you  were  em- 
ployed there?  A.     Up  to  '55,  February. 

Q.     You  did  not  do  that  after  February,  1955? 

A.  I  had  another  problem  in  reconciling  checks, 
because  Mr.  Abdul  was  writing  out  the  checks,  and 
many  times  the  checks  wasn't  recorded.  I  couldn't 
tell  who  the  check  was  payable  to. 

Q.  I  am  not  inquiring  as  to  whether  you  were 
having  a  problem  reconciling  the  checks.  I  am  ask- 
ing whether  you,  in  doing  your  reconciliation  work, 
whether  you  saw  checks  which  had  been  cashed  by 
the  District  Director  of  Internal  Revenue  covering 
the  payments  of  tax  for  the  period  1954  ? 

A.     No. 

Q.  Did  you  examine  the  checks  returned  from 
the  bank  during  the  year  1955  while  you  were  work- 
ing as  part-time  bookkeeper?  [200]  A.     No. 

Q.  In  other  words,  you  did  no  reconciliation 
after  you  left  full-time  employment? 

A.     I  may  have  done  a  few  times.  I  am  not  sure. 

Q.  And  the  only  thing  you  know  about  payments 
of  these  taxes  is  what  you  say  you  read  in  the  news- 
papers ?  A.     That  he  had  paid  the  tax. 

Q.  When  did  you  stop  work  as  a  full-time  em- 
ployee? A.     February,  19 

Q.    When  in  February? 

A.  I  probably  stopped  at  the  14th,  if  I  remem- 
ber right. 
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The  Court:  Is  this  a  convenient  place  to  inter- 
rupt your  cross-examination? 

Mr.  Hoddick :     I  think  so,  your  Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
again,  before  excusing  you,  you  are  instructed  not 
to  discuss  this  case  with  anyone,  allow  no  one  to 
discuss  it  with  you,  avoid  hearing  or  reading  any- 
thing about  it,  and  form  no  opinion  about  it.  You 
are  excused  until  9:00  o'clock  tomorrow  morning. 

(The  jury  leaves  the  courtroom.) 

The  Court:  The  Court  will  recess  until  9:00 
o  'clock. 

Mr.  Crumpacker:  Your  Honor,  may  I  at  this 
time,  I  just  want  to  mention  that  I  have  a  witness 
coming  from  Kauai — in  fact,  she  is  here — but  her 
testimony,  I  didn't  want  to  take  until  the  end  of 
Mr.  Watanabe's.  But  since  they  are  not  [201]  going 
on  tomorrow  afternoon,  I  want  to  ask  if  we  could 
put  her  on  prior  to  finishing  cross-examination  of 
Mr.  Watanabe  tomorrow,  or  unless  the  cross-ex- 
amination is  completed  before  noon,  I  would  like 
to  have  ample  time  to  get  her  on  and  off  before 
noon. 

The  Court:  If  necessary,  we  will  stay  on  after 
noon,  not  later  than  12:30.  Will  that  take  care  of 
your  problem? 

Mr.  Crumpacker:    Well,  I  hope  so. 

Mr.  Hoddick:  I  just  asked  counsel  what  the 
name  of  the  witness  was. 

Mr.  Crumpacker:     Janet  Yamamoto. 


106  Daniel  L.  Abdul  vs. 

Mr.  Hoddick :  We  don't  have  any  objection,  your 
Honor,  if  he  wants  to  withdraw  the  present  witness. 

The  Court:  Well,  I  prefer  not  to  call  witnesses 
out  of  order  unless  it  is  absolutely  necessary.  We 
will  see  how  cross-examination  goes,  and  if  neces- 
sary, he  can  call  her  out  of  order  later  on  in  the 
morning. 

Mr.  Crumpacker:  It  shouldn't  take  more  than 
one  hour  for  her  direct  and  cross,  I  would  estimate. 

The  Court:    That  is  one  of  those  estimates. 

Mr.  Crumpacker:  Well,  her  testimony  should  be 
brief,  but  I  don't  know. 

The  Court:  Court  will  adjourn  until  9:00  o'clock 
tomorrow  morning. 

(The  Court  adjourned  at  4:00  p.m.)  [202] 

Honolulu,  T.  H.,  November  28,  1956 
(The  trial  resumed  at  9:00  a.m.) 

The  Clerk:  Criminal  No.  11072,  United  States  of 
America,  Plaintiff,  versus  Daniel  L.  Abdul,  De- 
fendant, for  further  trial. 

Mr.  Hawkins:  Ready  for  the  defense,  your 
Honor. 

Mr.  Crumpacker:     Ready  for  the  government. 

The  Court :  Very  well.  The  record  will  show  the 
jury  is  present,  the  defendant  and  his  counsel.  Mr. 
Watanabe. 
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a  witness  on  behalf  of  the  Plaintiff,  having  previ- 
ously been  sworn,  resumed  and  testified  further  as 
follows : 

Cross-Examination 
(Continued) 
By  Mr.  Hoddick : 

Q.  Mr.  Watanabe,  what  is  your  background  as 
far  as  your  work  as  a  bookkeeper  is  concerned? 

A.     Well,  I  was  employed  at  the  Island  Radio. 

The  Court :  You  will  have  to  keep  your  voice  up. 
Let's  start  off  strong  this  morning  and  keep  on 
going  that  way. 

A.  (Continuing) :  Employed  at  the  Island 
Radio  for  about  three  years. 

Mr.  Felzer:  If  the  Court  please,  I  still  can't 
hear. 

A.  (Continuing)  :  I  was  employed  at  the  Island 
Radio  [203]  Company  for  about  three  years. 

Q.  (By  Mr.  Hoddick)  :  That  was  before  you 
went  to  work  for  Home  Furniture  Company, 
Limited  ? 

A.  Yes,  sir.  No;  that  is,  the  bookkeeping  was 
back  in  '48  up  to  1950,  I  believe.  I  was  working  at 
the  Easy  Appliance  Company  about  a  year.  I 
wasn't  a  bookkeeper,  though.  I  was  a  service  man- 
ager at  the  time. 

Q.  Have  you  had  any  formal  education  in  book- 
keeping or  accounting  ? 

A.    I  went  to  the  Galusha  Business  College. 

Q.     And  you  studied  bookkeeping  there? 
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A.    Accounting;  yes,  sir. 

Q.  Have  you  ever  practiced  as  a  public  account- 
ant? A.     No,  sir. 

Q.  But  you  have  served  as  a  bookkeeper  both 
with  the  Island  Eadio  and  with  the  Home  Fur- 
nishings Company,  Limited?  A.    Yes,  sir. 

Q.  Have  you  had  any  other  bookkeeping  experi- 
ence? A.     No,  sir. 

Q.  How  many  hours  did  you  put  into  the  study 
of  bookkeeping  and  accounting  at  the  Galusha  Busi- 
ness College? 

A.  One  whole  school  year,  sir.  That  was  from 
September  to  graduating  in  August. 

Q.     And  what  year  was  that? 

A.     '46  to  '47.  [204] 

Q.  Home  Furnishings  Company,  Limited,  also 
had  a  firm  of  auditors,  did  it  not  ?  A.    Yes,  sir. 

Q.     Lemon  and  Hough?  A.     Yes,  sir. 

Q.  And  they  would  come  in  and  review  your 
books  and  your  records?  A.     Yes,  sir. 

Q.    Approximately  how  often? 

A.  They  would  come  in  once  a  year  at  the  end 
of  the  year.  But  also,  if  I  had  any  question,  of 
course,  I  could  call  the  auditors  any  time. 

Q.    And  did  you  do  that  occasionally? 

A.     Yes,  sir ;  I  did. 

Q.  You  worked  fairly  closely  with  them,  did  you 
not?  A.    Yes;  I  did. 

Q.  And,  generally  speaking,  they  didn't  com- 
plain about  the  way  you  were   discharging  your 
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duties'?  They  were  satisfied  with  the  way  you  were 

doing  it? 

A.     I  think  they  were  satisfied,  sir. 

Q.  You  don't  remember  any  particular  com- 
plaint on  that  score? 

A.     No;  no  complaint  at  all,  sir. 

Q.  And  generally  you  kept  your  bookkeeping  up 
day  by  day?  You  didn't  let  it  get  behind  you,  did 
you?  [205]  A.     No,  sir. 

Q.  In  other  words,  you  worked  quite  diligently 
at  the  job  ?  A.     I  believe  so. 

Q.  When  you  testified  yesterday  concerning  the 
keeping  of  payroll  records  and  the  making  of  jour- 
nal entries  in  the  account  to  which  you  credited  or 
debited  the  entries A.    Yes,  sir. 

Q.  all  of  those  things  were  done  in  accord- 
ance with  the  normal  principles  of  bookkeeping  and 
accounting  ? 

A.  Yes,  sir.  It  was  the  normal  procedure  with 
the  Home  Furniture  Company, 

Q.  But  there  wasn't  anything  unusual  about  the 
way  these  functions  were  discharged  at  the  Home 
Furnishings  Company,  Limited? 

A,     I  was  following  instructions,  sir. 

Q.  Well,  you  were  also  applying  the  principles 
w^hich  you  had  learned  in  your  course  at  Galusha 
Business  College,  weren't  you?  A.     Yes,  sir. 

Q.  You  w^ere  asked  some  questions  yesterday  by 
Mr.  Crumpacker  concerning  the  status  of  the  bank 
account  of  the  Home  Furnishings  Company, 
Limited?  A.     Yes,  sir. 
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Q.  And  you  drew  some  distinction  between  an 
account  that  [206]  is  overdrawn  and  a  situation 
that  prevails  when  you  have  funds  available'? 
Would  you  advise  the  jury  and  myself  again  as  to 
what  that  distinction  is? 

A.  Well,  the  bank,  as  far  as  the  bank  balance 
in  our  books,  it  was  heavily  overdrawn  and  we 
wrote  several  checks  even  though  there  was  no  funds 
in  it.  Our  disbursements  was  much  greater  than  the 
receipts. 

Q.  By  that  you  mean  that  the  total  of  the  checks 
outstanding  was  greater  than  the  total  of  the  bal- 
ance shown  on  the  bank  statement? 

A.  No;  in  the  books,  in  the  ledger.  In  the  bank 
account  with  the  bank,  we  had  some  balances  in  the 
bank. 

Q.  Yes,  but  didn't  you  consistently  have  a 
greater  total  of  checks  outstanding  or  almost  always 
have  a  greater  total  of  checks  outstanding  than  you 
had  balance  in  the  bank?  A.    Yes,  sir. 

Q.  So  that  if  a  check  were  to  be  drawn  for  a 
particular  purpose  under  those  circumstances  and 
were  to  go  through,  to  be  negotiated 

A.    Yes,  sir. 

Q.  and  other  checks  had  been  negotiated  be- 
fore it  was A.    Yes,  sir. 

Q.    there    was    every    possibility    that    that 

check  would  bounce,  wasn't  there? 

A.    Yes,  sir;  they  would  have.  [207] 

Q.     And,  as  a  matter  of  fact,  that  is  exactly  what 
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happened  in  connection  with  Plaintiff's  Exhibit  No. 

6,  this  check  for  $1,794.36? 

A.    Yes,  sir,  that  is  exactly  what  happened. 

Q.  In  other  words,  when  this  check  was  drawn 
not  only  was  the  bank  account  overdrawn  but  also 
there  were  insufficient  funds  available  to  cover  the 
check?  A.     Right. 

Q.  You  know,  don't  you,  that  to  draw  a  check 
against  an  account  that  has  insufficient  funds  and 
negotiate  it  is  a  violation  of  the  Territorial  statute  ? 

A.  Well,  I  didn't  sign  the  check.  I  think  the 
person  who  signs  the  check 

Q.  No ;  but  I  say  that  to  do  that  is  a  violation  of 
the  Territorial  statute?  A.     I  don't  know. 

Q.    You  don't  know? 

A.     I  don't  know  actually. 

Mr.  Hoddick:    May  I  have  just  a  moment? 

The  Court:     Yes. 

Mr.  Crumpacker:  Your  Honor,  I  see  defense 
counsel  referring  to  some  books.  If  this  witness  is 
to  be  cross-examined  on  the  books,  I  would  ap- 
preciate an  opportunity  to  examine  them  myself, 
not  having  had  a  previous  opportunity. 

The  Court :  There  is  nothing  pending  before  the 
Court.  [208]  I  have  no  idea  what  counsel  are  ex- 
amining. 

Q.  (By  Mr.  Hoddick) :  In  your  testimony  yes- 
terday with  reference  to  the  funds  being  available, 
it  would  also  be  subject  to  the  contingency  that 
there  weren't   a  greater  number   of  checks   or  so 
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many  checks  outstanding  that  those  funds  would 

have  been  exhausted,  is  that  true? 

A.    Yes,  sir. 

The  Court:     I  couldn't  hear  your  answer. 

The  Witness :    Yes. 

Mr.  Crumpacker:  Your  Honor,  I  didn't  hear  the 
question.  May  I  have  the  question  read? 

(The  reporter  read  the  last  question  and  an- 
swer.) 

Q.  (By  Mr.  Hoddick) :  And  again  referring  to 
Exhibit  6,  this  is  an  example  where  the  funds  were 
exhausted?  A.    Yes,  sir. 

Q.  Well,  as  of  now  you  are  not  prepared  to  state 
whether  there  were  regular  sufficient  funds  avail- 
able to  pay  these  taxes  or  not,  are  you,  from  your 
recollection  ? 

A.  Well,  Mr.  Hoddick,  as  I  said  before,  he  was 
given  a  regular  statement  of  the  daily  summary. 
If  he  comes  to  me  and  wants  certain  checks,  I  will 
type  it  out. 

Q.  As  a  matter  of  fact,  Mr.  Watanabe,  Mr. 
Abdul  was  even  more  careful  than  that.  He  got  a 
daily  statement  from  the  bank,  did  he  not,  giving 
what  his  balance  was  on  that  particular  day  ?  [209] 

A.    You  mean  from  the  bank? 

Q.    Yes. 

A.  He  gets  the  balance  from  the  bank  at  the  end 
of  the  month,  the  statement. 

Q.  And  didn't  he  regularly  communicate  him- 
self or  through  you  with  the  bank  to  check  as  to 
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what  his  daily  balance  was? 

A.     That  wasn't  a  normal  practice,  though. 

Q.     You  recall  it  being  done  from  time  to  time? 

A.     A  few  times. 

Q.  Do  you  recall  having  a  conversation  with  me 
on  Friday,  I  think,  of  last  week,  Thursday  or  Fri- 
day? A.     Yes,  sir. 

Q.     At  your  office  over  at  the  Trading  Center? 

A.     Yes,  sir. 

Q.  And  do  you  recall  advising  me  at  that  time 
that  there  were  daily  statements  obtained  from  the 
bank  as  to  what  the  balance  was?  A.     No. 

Q.  If  you  did  so  advise  me,  that  would  be  an 
error,  that  was  not  correct? 

A.     I  don't  believe  I  said  that,  Mr.  Hoddick. 

The  Court :     Keep  your  voice  up. 

Q.  (By  Mr.  Hoddick) :  Then  I  must  have  mis- 
understood you  ?  A.    I  believe  so. 

Q.  You  testified  that  with  reference  to  certain 
accounts  [210]  that  were  in  transit,  that  the  con- 
tracts   A.     Contracts  ? 

Q.  that  were  sent  to  the  mainland  for  dis- 
count purposes A.    Yes,  sir. 

Q.    and  represented  monies  to  be  received  by 

the  Home  Furniture  Company,  Limited,  if  they 
were  accepted  as  discount  accounts 

A.    Yes,  sir. 

Q.    and  you  testified  that  these  sums  when 

deposited  directly  or  automatically,  I  believe  your 
phrase  was,  in  the  Bank  of  America  on  the  west 
coast A.    Yes,  sir. 
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Q.    when  the  contracts  were  accepted  by  the 

discount  house?  A.    Yes,  sir. 

Q.  Now,  is  it  not  true  that  the  account  with  the 
Bank  of  America  on  the  west  coast  was  closed  in 
1952? 

A.  Exactly  when  it  was  closed,  Mr.  Hoddick,  I 
don't  recall,  but  it  was  attached.  I  believe  it  was 
attached. 

Q.  But  the  bank  account  was  not  used  by  Home 
Furniture  Company,  Limited,  during  the  years 
1953,  '54  or  '55,  was  it,  for  purposes  of  accepting 
deposits  from  the  discount  house  ? 

A.     I  believe  it  was  transferred  to  another  bank. 

Q.  And  it  was  transferred  to  a  bank  here  in  the 
Territory?  [211] 

A.    Locally,  because  I  believe  it  was  attached. 

Q.  And  consequently  you  not  only  had  to  wait 
for  the  accounts  to  get  down  there  and  to  be  ac- 
cepted by  the  discount  house  but  you  also  had  to 
wait  for  the  receipts  to  return  from  the  west  coast 
to  be  deposited  here  ? 

A.  No;  it  goes  further  than  that,  Mr.  Hoddick. 
The  finance  people  stopped  taking  our  accounts  one 
time.  What  time  exactly  it  was,  I  don't  know.  I 
can't  recall.  The  reason  is  that 

Q.  Just  one  second.  I  am  going  to  object  that 
your  answer  is  not  responsive. 

Mr.  Hoddick :  Will  you  read  the  question  to  the 
witness  ? 

(The  reporter  read  the  last  question.) 
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Q.     (By  Mr.  Hoddick)  :    Is  that  correct? 

A.  Yes,  sir.  There  was  a  schedule,  we  would  re- 
ceive the  schedule. 

Q.  You  mean  the  discount  house  would  send 
Home  Furniture  Company,  Limited,  a  schedule  of 
the  accounts  which  they  had  accepted? 

A.     Accepted. 

Q.    And  how  much  was  on  the  way  ? 

A.  How  much  was  deposited,  not  on  the  way,  de- 
posited. 

Q.  When  they  accepted  the  contract,  did  they 
send  the  money  directly  to  Home  Furniture  Com- 
pany? [212] 

A.  After  it  was  closed  and  attached,  then  they 
sent  it  back  to  here. 

Q.  We  are  talking  about  the  years  1953,  '54  and 
'55,  Mr.  Watanabe. 

A.  I  don't  recall  what  year  it  was  but  after  it 
was  attached  it  was  sent  back. 

Q.     It  was  sent  to  Home  Furniture  Company? 

A.     To  Home  Furniture  Company. 

Q.  You  got  a  check  for  the  total  of  the  contracts 
they  had  accepted? 

A.     Not  the  total  contracts.  The  net  proceeds. 

Q.     Well,  eliminating  the  discount? 

A.     All  right. 

Q.  And  then  that  check  in  turn  was  deposited 
by  you  in  your  bank  account  here  ? 

A.    Locally,  yes,  sir. 

Q.     You  testified  concerning  a  manila  folder? 

A.    Yes,  sir;  that  Mr.  Abdul  kept  in  his  desk, 
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and  in  which  he  placed  certain  checks  which  were 

not  put  through  for  collection,  not  sent  through  for 

payment. 

Q.     But  you  remember  such  a  folder? 

A.     Oh,  sure;  definitely. 

Q.  Now,  that  was  in  Mr.  AbduFs  kuleana, 
wasn't  it?  You  didn't  have  anything  to  do  with  the 
management  of  it  ?  A.     No.  [213] 

Q.  And  what  checks  were  in  there  at  any  one 
time,  or  how  much  they  totaled  to  is  something  that 
you  do  not  know? 

A.  Well,  our  bank  statement  showed.  I  mean,  the 
reconciliation  showed  that  we  had  at  times  ten  to 
fifteen  thousand  dollars  outstanding  and  a  good  bulk 
of  it  was  in  the  folder. 

Q.  Did  you  ever  go  through  the  folder  and  total 
the  checks  that  were  in  there  so  you  knew  how  much 
was  in  the  folder  and  how  much  was  outstanding? 

A.  Yes,  sir.  In  fact,  he  sometimes  would  bring 
the  folder  to  me  and  said,  would  you  make  a  list 
for  me  what  this  would  total  out  to,  what  was  actu- 
ally outstanding.  He  would  bring  it  to  me  and  he 
would  ask  me  to  make  him  a  schedule  on  that. 

Q.  And  how  many  times  did  he  do  that  and 
when? 

A.  Well,  I  can't  recall  when  it  was,  but  I  will 
say  a  few  times. 

Q.  A  few  times  during  all  the  time  that  you 
worked  for  him?  A.    Yes,  sir. 

Q.    What  do  you  mean  by  a  few,  a  couple? 

A.     No.  I  would  say  about  a  half  a  dozen. 
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Q.  About  a  half  a  dozen  times'?  And  when  was 
the  last  time  that  he  asked  you  to  do  that? 

A.     That  was  in  '54,  I  believe. 

Q.     Do  you  know  when  in  '54?  [214] 

A.  No ;  I  don 't  recall  exactly  what  month  it  was. 
Some  time  in  '54. 

Q.  Do  you  know  approximately?  Was  it  in  the 
summer?  A.     I  can't  recall,  sir. 

Q.     Just  some  time  in   '54? 

A.     Some  time  in  '54. 

Q.  You  have  no  recollection?  Isn't  it  the  fact, 
Mr.  Watanabe,  that  the  941  quarterly  tax  returns 
for  the  first  two  quarters  of  1955  were  prepared  by 
Miss  Nogami?  A.     I  prepared  those  forms. 

Q.     You  are  sure  you  did? 

A.     I  got  the  figures. 

Q.  You  are  certain  that  Miss  Nogami  didn't 
doit? 

A.     Unless  she  had  copied  from  my  duplicate. 

Q.  And  do  you  recall  testifying  yesterday  that 
these  forms  for  the  first  quarters  of  1955  were 
placed  together  with  a  prepared  check  on  Mr. 
Abdul 's  desk  for  signature  ? 

A.  I  did  not  say  that.  There  was  no  checks  at- 
tached to  it.  I  mentioned  that  there  was  a  note  at- 
tached to  the  forms. 

Q.     But  you  attached  no  checks? 

A.     No  checks. 

Q.  Do  you  know  whether  Miss  Nogami  prepared 
a  check  to  go  along  with  the  forms  ? 

A.     I  don't  recall.  I  don't  remember. 
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The  Court:  Will  you  please  read  the  question 
and  [215]  answer? 

(The  reporter  read  the  last  question  and  an- 
swer.) 

Q.  (By  Mr.  Hoddick)  :  Mr.  Watanabe,  when  I 
talked  to  you  the  other  day,  do  you  recall  mention- 
ing this  folder  to  me  at  that  time  ? 

A.     I  believe  I  did. 

Q.  And  do  you  recall  my  asking  you  what  was 
contained  in  that  folder? 

A.    Yes;  I  think — yes;  I  believe  you  did. 

Q.  And  do  you  recall  telling  me  that  this  was, 
in  substance,  that  this  was  in  the  nature  of  a  hold- 
back folder  and  that  Mr.  Abdul  frequently  put 
checks  in  there  rather  than  send  them  for  payment  ? 

A.    Yes,  sir. 

Q.  Because  he  lacked  sufficient  funds  to  cover 
them?  A.    Yes,  sir. 

Q.  And  you  further  recall  my  asking  you 
whether  there  was  included  in  this  folder  checks  for 
payment  of  the  federal  withholding  taxes? 

A.     I  believe  you  asked  me. 

Q.  And  you  told  me  that  there  were  some  checks 
for  the  Internal  Revenue  Service  in  this  folder? 

A.    Yes,  sir. 

Q.  And  I  asked  you  whether  you  knew  whether 
they  were  all  the  checks  there  for  the  Internal  Rev- 
enue Service  for  these  [216]  periods,  that  is,  first 
three  quarters  of  '54  and  two  quarters  in  '55  and 
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the  last  quarter  of  '53,  and  you  said  that  you  did 

not  know  ? 

A.  I  am  not  sure.  I  don't  recall  saying  that  I 
wasn't  sure.  I  wasn't  sure  especially  of  the  '55,  be- 
cause I  remember  not  making  out  the  checks,  the 
'55  checks,  Mr.  Hoddick. 

Q.  You  are  not  sure  today  just  how  many  or 
which  checks  to  the  Internal  Revenue  Service  were 
enclosed  in  that  folder,  are  you? 

A.  The  ones  that  I  had  made  I  definitely  seen 
those  checks.  Those  that  I  had  not  made,  I  haven't 
seen  at  all. 

Q.  You  mean  all  of  the  checks  which  you  made 
payable  to  the  Internal  Revenue  Service  were  in 
that  folder?  A.    At  the  time  I  left,  yes. 

Q.  You  are  not  speaking  of  all  the  checks  that 
you  made  during  the  entire  time  that  you  were  em- 
ployed by  Mr.  Abdul,  are  you? 

A.  No;  the  checks  were  stapled  to  the  forms  at 
the  time  I  left. 

Q.  And  that  was  a  process  which  you  had  fol- 
lowed from  the  time  that  you  started,  wasn't  it? 

A.    Yes. 

Q.  Well,  the  checks  that  were  made  up  in  the 
beginning  were  not  put  in  the  folder  or  kept  in  the 
folder? 

A.  When  you  said  beginning,  what  beginning  is 
that?  [217] 

Q.  I  am  trying  to  find  out  from  you  as  to  what 
checks  you  saw  in  that  folder  that  had  been  made 
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payable  to  the  Internal  Revenue  Service  and  not 

sent  through  for  collection,  which  ones'? 

A.     '54.  I  have  seen  those. 

Q.    All  of  '54? 

A.     Yes;  I  have  seen  the  '54 's. 

Q.    All  four  quarters  of  1954? 

A.  Also  the  new  check,  the  Central  Pacific  Bank, 
too. 

Q.    Also  the  which  ? 

A.  You  see,  in  '54  I  made  a  new  batch  of  checks 
to  replace  the  old  ones.  I  have  seen  the  old  ones  and 
I  also  saw  the  new  ones. 

Q.    What  did  you  do  with  the  old  one? 

A.     That  was  voided. 

Q.    What  did  you  do  with  them  ? 

A.     I  left  it  in  the  folder. 

Q.  Did  you  see  any  other  checks  in  that  folder 
aside  from  the  ones  covering  the  four  quarters  of 
1954? 

A.  I  did  see  the  ones  in  '53,  the  end  of  the 
quarter. 

Q.    You  are  talking  about  the  last  quarter? 

A.     Fourth  quarter,  yes. 

Q.  You  made  quite  a  bit  of  testimony  yesterday 
about,  you  testified  yesterday  to  making  duplicates 
from  the  copies  of  the  original  941  returns? 

A.    Yes,  sir.  [218] 

Q.    Do  you  recall  that?  A.    Yes,  sir. 

Q.  And  the  duplicates  which  you  made,  the  du- 
plicate originals,  were  exactly  the  same,  were  they 
not,  as  the  copies  which  you  took  them  from? 
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A.     Right. 

Q.  Which  means  that  the  duplicate  originals 
were  exactly  the  same  as  the  original  originals  1 

A.     It  should  be  exact. 

Q.  And  those  returns  were  made  up  from  the 
regular  books  and  records  of  the  corporation? 

A.     Yes,  sir. 

Q.  As  a  bookkeeper  and  as  an  accountant,  you 
were  satisfied  that  they  were  entirely  accurate  ? 

A.  I  was  satisfied  when  the  auditors  made  the 
audit,  sir.  I  wasn't  satisfied  until  the  audit  was 
made  at  the  end  of  the  year,  sir. 

Q.  Well,  you  had  done  the  job  and  you  had  done 
it  to  the  best  of  your  ability,  that's  correct,  isn't  it? 

A.    Yes,  sir. 

Q.  And  when  the  auditors  audited  it,  it  made 
you  feel  secure?  A.    Yes,  sir. 

Q.  You  testified  to  having  visits  from  a  Miss 
Burns  of  the  Internal  Revenue  Service?  [219] 

A.    Yes,  sir. 

Q.  And  I  assume  that  you  gave  her  access  to 
these  same  books  and  records  from  which  you  had 
prepared  the  returns  ? 

A.  I  gave  her,  after  I  had  consulted  Mr.  Abdul, 
as  I  previously  said — I  always  went  out  to  see  Mr. 
Abdul  for  any  of  the  information  as  to  release 

Q.  But  information  with  reference  to  the  tax 
liability  of  Home  Furniture  Company,  Limited,  for 
withholding  taxes A.    Yes,  sir. 

Q.     that  was  always  accurately  available  in 

books  and  records  of  the  company,  wasn't  it? 
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A.    When  I  was  there,  yes. 

Q.  You  are  including  when  you  were  there  on  a 
part-time  basis  as  well  as  your  full-time  work? 

A.     No;  when  I  was  there  full  time. 

Q.  What  you  mean,  then,  is  up  to  February  of 
some  date  of  1955?  A.    Yes,  sir. 

Q.  And  this  accurate  information  relative  to  the 
liability — this  accurate  information  was  received — 
this  accurate  information  relative  to  the  withhold- 
ing tax  liability  of  the  Home  Furniture  Company, 
Limited,  was  available  to  the  representatives  of  the 
Internal  Revenue  Service,  was  it  not*? 

A.     It  was  available. 

Q.  With  reference  to  the  return  for  the  last 
quarter  of  [220]  1954,  when  did  you  prepare  that 
return  ?  A.     Some  time  in  January,  sir. 

Q.     Do  you  recall  when  in  January? 

A.  It  was  before  the  31st.  In  other  words,  it  was 
prepared  for  the  due  date. 

Q.  When  you  prepared  one  of  these  returns,  you 
would  type  the  date  in  at  the  time  that  you  pre- 
pared it? 

A.     Sometimes  I  did;  sometimes  I  forgot. 

Q.  Well,  I  hand  you  Exhibit  No.  8  and  ask  you 
if  the  date  January  19,  1955,  that  appears  there  was 
typed  in  by  you? 

(Handing  a  document  to  the  witness.) 

A.  You  are  asking  me  whether  I  typed  this  date 
here? 

Q.     That's  right. 
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A.  If  you  ask  me  if  I  did,  I  am  not  sure,  Mr. 
Hoddick. 

Q.  Well,  did  you  usually  type  up  the  forms  or 
did  you  just  do  a  rough  draft  of  them  and  then 
would  the  secretary  type  them? 

A.  Well,  actually  this  is  how  I  did  it,  Mr.  Hod- 
dick :  I  made  a  rough  draft  first ;  then  I  would  copy 
it  on  this  941,  there  were  times  when  Miss  Yasuda 
had  asked  me,  she  asked  me  if  she  could  type  that 
for  me  because  she  did  the  typing  before  for  the 
former  bookkeeper,  so  I  had  mentioned  to  her  that 
it  was  all  right,  that  I  could  do  it,  that  she  could 
do  it. 

Q.  Would  you  then,  if  it  were  typed  by  the  sec- 
retary rather  than  by  yourself,  would  you  then  re- 
view the  copy  that  [221]  had  been  typed  by  the  sec- 
retary to  make  sure  that  it  was  accurate? 

A.    Yes,  sir. 

Q.  So,  regardless  of  whether  you  typed  it  or 
whether  the  secretary  typed  it,  the  date  which  ap- 
pears on  the  face  of  the  form A.     Yes,  sir. 

Q.    would  be  the  date  when  the  typing  was 

done,  is  that  correct,  or  when  it  was  submitted  to 
Mr.  Abdul  for  signature  ? 

A.  This  is  the  day  I  would  have  typed  it  and 
submitted  it  to  Mr.  Abdul. 

Q.  In  other  words,  in  preparing  these  forms, 
you  didn't  make  them  up  some  time  in  February 
and  then  date  them  back  to  January  19,  did  you  ? 

A.  No;  because  I  would  make  a  check.  I  would 
draw  a  check  against  it,  too,  at  the  same  time. 
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Q.  What  I  am  getting  at  is  that  the  date  that 
appears  on  the  941  represents  the  date  within  a  day 
one  way  or  another  when  the  job  was  actually  done? 

A.    Yes,  sir. 

Q.  You  testified  yesterday  that  a  check  was  pre- 
pared in  connection  with  this  Exhibit  No.  8? 

A.    That  is  the  quarter  of  '541 

Q.     That's  right;  last  quarter.  [222] 

A.    Yes,  sir. 

Q.  And  that  check  and  the  form  were  placed 
together  on  Mr.  Abdul's  desk?  A.    Yes,  sir. 

Q.  And  do  you  recall  seeing  him  put  this  form 
and  that  check  in  his  manila  folder? 

A.  I  haven't  seen  it,  but  I  have  seen  it  in  there 
many  times. 

Q.    You  saw  this  in  there  many  times? 

A.    Yes. 

Q.    How  many  times?  A.     The  forms? 

Q.  No;  I  am  talking  about  this  form,  this  Ex- 
hibit No.  8. 

A.  Well,  I  have  seen  it — let's  see — at  least  half  a 
dozen  times. 

Q.     In  the  manila  folder?  A.     Sure. 

Q.  And  over  how  long  a  period  of  time  did  you 
see  it?  Half  a  dozen  times  in  the  manila  folder? 

A.     Within  two  months. 

Q.     Over  two  months? 

A.    Within  two  months. 

Q.  Well,  was  it  half  a  dozen  times  over  two 
months  or  within  the  first  two  weeks  of  the  two 
months  ? 
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A.  Within  the  first  week  of  two  months.  I  would 
say.  [223] 

Q.  You  looked  in  that  ?  You  looked  in  that  folder 
six  times  during  the  first  week  of  the  two  months  ? 

A.  Well,  I  believe  so,  because  he  had  it  all  scat- 
tered at  times,  scattered  on  his  desk. 

Q.  What  you  meant  to  say  was  that  you  saw  it 
in  the  folder  over  a  period  of  a  week  and  you  saw 
it  approximately  six  times  in  that  folder  during  the 
week,  is  that  correct? 

A.    Yes ;  I  would  say  I  have  seen  it. 

Q.    Pardon?  A.    Yes. 

Q.  Was  it  your  practice  to  have  reference  to 
that  folder,  that  would  be  every  business  day  of  the 
week,  six  times?  A.    It  was  on  his  desk. 

Q.     I  understand. 

A.  If  you  had  seen  his  desk  with  papers  on  it 
the  way  he  had  it,  it  was  always  scattered  and 
we 

Q.  My  question  was  whether  it  was  your  prac- 
tice to  look  at  this  manila  folder  six  times  durino- 
the  period  of  a  week? 

A.  Well,  in  fact,  what  I  did  is  when  it  was  scat- 
tered, and  I  felt  that  when  I  was  responsible  in  that 
office,  when  I  saw  it  scattered  what  I  did  is,  I 
clipped  it  together  and  put  it  in  the  folder. 

Q.  You  put  these  things  in  that  folder,  too,  did 
you?  A.     When  it  was  scattered,  yes. 

Q.  You  don't  know  whether  he  had  it  in  the 
folder  or  [224]  not  but  you  would  see  it  on  his  desk 
and  you  would  pick  it  up  and  put  it  in  the  folder? 
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A.     If  I  would  see  the  checks  were  scattered. 

Q.     This  was  his  holdback  folder,  was  if? 

A.    Yes,  sir. 

Q.  How  long  did  this  Exhibit  No.  8  stay  in  that 
folder  ?  A.     From  the  time  that  I  prepared  it. 

Q.     Until  when?  A.     Until  I  left. 

Q.     Until  you  left?  A.    Yes,  sir. 

Q.  And  that  is  some  time  in  the  middle  of  Febru- 
ary of  1955?  A.    Yes,  sir. 

Q.    You  are  sure  of  that? 

A.     I  believe  so.  I  am  sure  of  that. 

Q.  Do  you  recall  testifying  earlier  this  morning 
that  the  last  time  you  looked  through  that  folder 
was  in  1954  some  time  and  you  couldn't  recall  the 
date  ?  A.    Yes ;  I  believe  I  said  that. 

Q.  And  you  realize  this  return  was  prepared  on 
January  19,  1955?  A.     Yes. 

Q.  So  you  made  a  mistake  this  morning  when 
you  said  the  last  time  you  looked  through  the  folder 
was  in  1954?  [225] 

A.    Well,  if  that  is  what  you  call  it. 

The  Court:     I  can't  hear. 

A.  (Continuing)  :  I  mean,  I  may  have  been  a 
little  puzzled  on  that. 

Q.  (By  Mr.  Hoddick)  :  Well,  you  made  a  mis- 
take? That's  about  the  size  of  it? 

A.     I  made  a  mistake,  yes. 

Q.  And  when  you  say  that  this  was  in  the  folder 
and  remained  there  until  the  time  that  you  left, 
which  was  some  time  around  the  middle  of  Febru- 
ary, 1954 — and  you  will  notice  that  this  was  filed 
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with  the  Internal  Revenue  Service  on  February  2nd, 

1955 — that  is  another  mistake  ? 

A.  You  are  sure  this  is  not  the  duplicate, 
though  ? 

Q.     It  was  filed  on  February  2nd,  '55,  wasn't  it? 

A.     It  says  received  on  February 

Q.    With  remittance? 

A.    with  remittance. 

Q.  So  that  maybe  this  one  wasn't  held  in  the 
folder?  A.     It  was  maybe  held  up  to  January. 

Q.  But  as  to  whether  it  was  held  until  the  time 
that  you  left,  you  are  not  sure  ? 

A.     Maybe  not  until  the  15th,  February  15th. 

Q.  As  a  matter  of  fact,  Mr.  Watanabe,  you  are 
unable  to  testify  now  from  your  own  knowledge  as 
to  what  checks  were  in  that  folder  at  any  particular 
time?  You  just  don't  remember?  [226]  There  were 
so  many  that  went  through  there  over  such  a  long 
period  of  time? 

A.  I  remember  many.  I  have  seen  my  reports  in 
there. 

Q.  I  understand  that.  But  what  reports  and 
when  you  saw  them,  you  can't  tell  us  now,  can  you, 
any  more  than  you  could  tell  me  the  other  day  when 
I  was  in  your  office  ?  A.     I  could. 

Q.    You  could?  A.     Sure. 

Q.  You  have  a  better  recollection  today  than 
you  did  the  other  day? 

A.     I  think  it  is  the  same. 

Q.     How  many  times  have  you  discussed  this  case 
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and  looked  at  these  exhibits  with  the  United  States 

attorney  before  taking:  the  stand? 

A.    The  first  was  during  the  jury  trial. 

Q.     The  grand  jury? 

A.     The  grand  jury  trial.  Then  on  Sunday. 

Q.  You  worked  with  him  Sunday  on  these  ex- 
hibits? 

A.     Yes,  sir.  I  mean,  he  showed  them  to  me. 

Q.  And  it  was  after  you  talked  with  him  Sunday 
and  you  looked  through  all  of  these  exhibits  that 
your  recollection  was  refreshed  that  they  were  all 
held  in  this  folder  that  Mr.  Abdul  had  in  his  desk? 

A.     No;  I  won't  put  it  in  that  sense.  [227] 

Q.    How  would  you  put  it  ? 

A.  That  I  have  seen  reports.  I  have  seen  those 
that  I  had  prepared.  I  have  seen  it  in  the  folder, 
the  '54  quarter. 

Q.  But  what  reports  and  how  many  reports  or 
when,  you  have  no  distinct  recollection,  do  you  ? 

A.  How  many  reports,  as  I  said,  all  of  the  re- 
ports that  I  prepared  which  was  accompanied  by 
the  check  was  in  the  folder,  Mr.  Hoddick.  He  had 
it  in  the  folder.  He  actually  had  it  in  the  folder. 

Q.  With  reference  to  those  941  forms  that  you 
examined  yesterday,  it  was  your  testimony,  was  it 
not,  that  those  that  appeared  to  have  been  done  on 
an  Addressograph  were  mailed  to  the  company  from 
the  District  Director's  office?  A.    Yes,  sir. 

Q.  And  where  did  the  ones  that  do  not  appear  to 
have  been  done  by  the  Addressograph  come  from? 
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A.  Probably  one  of  the  agents  must  have 
brought  those  over. 

Q.  Did  you  come  down  ever  to  the  Federal  Build- 
ing here  to  the  room  where  those  forms  are  avail- 
able and  get  any  blanks  to  use? 

A.     Never  did. 

Q.  Do  you  know  whether  anybody  else  from 
Home  Furnishings  Company  ever  did? 

A.     I  don't  remember,  sir.  [228] 

Q.  This  notes  payable  account  that  was  main- 
tained by  the  corporation,  you  knew,  did  you  not, 
that  that  represented,  started  off  with  a  substantial 
sum  of  money  that  Mr.  Abdul  had  borrowed  from 
the  corporation  for  the  purpose  of  purchasing  all 
of  the  corporation's  stock? 

A.  I  don't  think  I  was  told  that  by  Mr.  Abdul, 
sir. 

Q.    You  don't  remember  being  told  that? 

A.     No. 

Q.  And  you  are  certain  that  the  balance  of  that 
notes  payable  account  increased  from  '53  to  the  end 
of  '54?  A.     Yes,  sir. 

Q.  And  it  is  your  testimony  it  went  up  from 
about  $15,000  to  $25,000?  A.    Yes,  sir. 

Q.  And,  of  course,  you  don't  know  what  its 
status  was  at  the  end  of  1955? 

A.     No;  I  don't. 

Q.  Would  not  the  figures,  roughly  $21,800  at  the 
end  of  '53  and  $23,700  at  the  end  of  '54,  inclusive, 
show  what  the  facts  were 

Mr.  Crumj^acker:     Your  Honor,  I  object  to  the 
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questioning  of  this  witness  on  the  basis  of  the  in- 
formation which  apparently  Mr.  Hoddick  has  gotten 
out  of  the  books.  The  best  information  certainly 
would  come  from  books.  And  if  Mr.  Watanabe  kept 
the  books  he  should  be  given  an  opportunity  [229] 
to  refresh  his  memory  thereby. 

Mr.  Hoddick:    We  are  going  into  his  credibility. 

The  Court:  If  that  is  an  objection,  the  objection 
is  overruled. 

Q.  (By  Mr.  Hoddick)  :  Did  you  hear  my  last 
question,  Mr.  Watanabe?  A.    Yes,  sir. 

Q.  And  doesn't  this  sound  like  it  was  more  ac- 
curate, $21,800  at  the  end  of  '53  and  $23,700  at  the 
end  of  '54  than  the  fifteen-  and  twenty-five-thou- 
sand-dollar figure  which  you  gave  ? 

A.     I  don't  remember,  sir. 

Q.  Isn't  it  true,  Mr.  Watanabe,  that  this  is  just 
another  case  of  where  you  can't  be  certain  that  your 
recollection  is  absolutely  accurate  ? 

A.  Well,  I  figured  on  the  basis  that  it  was  at  the 
time  I  left,  it  was  about  in  the  twenties.  So  I 
thought  that  was  about  25. 

Q.     At  the  time  you  left? 

A.  So  I  thought  it  was  pretty  close.  I  mentioned 
that  it  was  25. 

Q.  But  your  recollection  of  what  it  was  at  the 
end  of  '53  as  fifteen,  you  have  no  certainty  that  that 
is  right? 

A.     I  just  thought  it  was  that  amount,  sir. 

Q.  It  is  a  sort  of  a  figure  you  picked  out  of  the 
air?  [230]  Is  that  right? 
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A.     I  won't  exactly  put  it  that  way.  I  mean 

Q.    How  would  you  put  it? 

A.    well,  I  figured  out  that  at  the  time  I  left 

it  was  about  25,  sir.  I  took  ten  thousand  that  he  was 
approximately,  that  he  would  be  drawing  out. 

Q.  Getting  back  to  this  subject  of  the  funds 
available  in  the  overdrawn  bank  accounts 

A.    Yes,  sir. 

Q.    isn't  it   true,   Mr.   Watanabe,   that   for 

month  after  month  after  month  Mr.  Abdul  did  not 
cash  his  paychecks  because  there  were  insufficient 
fund  to  do  so  ? 

A.    Yes ;  he  had  his  payroll  checks  in  the  safe. 

Q.  And  isn't  it  true  that  he  also  had  the  payroll 
checks  to  his  wife  held  in  the  safe,  or  many  of 
them,  because  there  were  insufficient  funds  to  cash 
them  ?  A.     Some  of  them,  yes. 

Q.  So  the  effect  of  the  others — you  said  that  the 
payroll  checks  were  divided  in  two.  There  was  one 
$800  that  was  used  to  apply  against  the  notes  pay- 
able and  another?  A.     Yes,  sir. 

Q.  And  another  $800  that  he  could  cash  or  he 
would,  that  he  was  going  to?  A.     Yes,  sir. 

Q.  What  happened  in  substance  was  that  you 
had  a  book  [231]  transaction  where  he  was  issued 
an  $800  payroll  check  and  the  balance  that  he  owed 
the  company  was  reduced  by  $800  as  far  as  that  one 
check  is  concerned  ? 

A.     Reduced  by  the  net  figure. 

Q.    Whatever  the  net  figure  was?  A.     Yes. 

Q.     That  is  less  taxes?  A.    Yes,  sir. 
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Q.     And  the  rest?  A.    Yes,  sir. 

Q.  So  there  was  no  money  that  came  into  the 
corporate  account  or  went  out  of  the  corporate  ac- 
count by  virtue  of  that  $800  check  that  was  regu- 
larly applied  to  the  net  proceeds,  which  were  regu- 
larly applied  against  the  loan?  A.    Yes,  sir. 

Q.  And  as  to  the  other  $800  check  you  do  re- 
member that  he  had  quite  a  number  of  them  in  his 
safe  because  there  were  insufficient  funds  available  ? 

A.    Yes,  sir;  he  did. 

Q.  You  testified  yesterday  with  reference  to  the 
returns  that  were  prepared  for  the  first  and  second 
quarters  of  1955.  I  think  they  are  Exhibits  9  and 
10.  I  will  hand  them  to  you  so  that  you  can  have 
them  available.  (Handing  documents  to  the  wit- 
ness.) That  had  you  prepared  the  returns  and  that 
you  made  a  note  on  a  sheet  of  paper  that  you 
stapled  to  them  ?  [232]  A.    Yes,  sir. 

Q.  You  said  that  the  check  should  accompany  the 
form,  and  give  the  amount  of  the  check,  to  whom 
payable  and  when  due?  A.     Yes,  sir. 

Q.  That  is  the  information  that  you  put  on 
these?  A.     On  the  originals. 

Q.     On  the  originals  ?  A.     Yes,  sir. 

Q.  You  definitely  remember  putting  on  the  orig- 
inal of  each  of  those  the  statement  that  the  check 
should  accompany  the  form?  A.     Yes,  sir. 

Q.  You  have  no  doubt  about  that  at  the  present 
time? 

A.     I  believe  I  did  put  a  note  on  it. 
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Q.  And  was  that  consistently  the  advice  that  you 
jave  to  Mr.  Abdul  with  reference  to  these  forms 
Ml? 

A.  Well,  I  wasn't  there  to  make  the  check  out, 
Mr.  Hoddick. 

Q.  No,  but  when  you  were  there  on  the  earlier 
[•etums,  did  you  consistently  advise  Mr.  Abdul  that 
le  should  send  the  check  along-  with  the  form  ? 

A.  Not  consistently.  I  told  him  one  time  only, 
Mr.  Hoddick,  only  once.  I  told  him  that  if  he  didn't 
lave  the  funds  that  at  least  he  should  mail  in  the 
reports. 

Q.  You  told  him  that  once  but  generally  you 
told  him,  [233]  as  you  stated,  as  you  stated  in  writ- 
ing on  the  note,  as  you  stated  on  the  note  you  at- 
tached to  those  forms  that  the  check  should  go  in 
with  the  form?  A.     Well,  it  was  due. 

Q.  I  am  not  asking  whether  it  was  due.  I  am 
asking  you  if  that  is  what  you  told  him? 

A.     Yes,  and  it  needed  his  signature. 

Q.     And  the  check  should  go  with  the  form  ? 

A.     Yes,  sir. 

Q.  Do  you  recall  receiving  a  telephone  call  from 
Mr.  Abdul  in  1955  during  the  course  of  which  he 
asked  you  to  come  in  and  show  Miss  Nogami  how  to 
make  these  reports,  these  941  forms,  so  they  could 
be  gotten  in  in  time?  A.     Yes,  I  recall. 

Q.  And  did  you  come  in  and  show  Miss  Nogami 
how  to  do  that?  A.     Yes,  I  did. 

Q.     And  does  that  assist  your  recollection  a«  to 
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whether  you  or  she  prepared  these  reports  for  the 

first  two  quarters  of  1955? 

A.  Mr.  Hoddick,  I  definitel}^  remember  I  pre- 
pared the  first  two  quarters. 

Q.     Both  of  them  or  just  the  first  one  ? 

A.     Both  of  them. 

Q.  Correct  me  if  I  am  in  error,  Mr.  Watanabe, 
but  I  [234]  recall  your  testifying  yesterday  that 
with  reference  to  the  fourth  quarter  of  1953  you 
did  not  prepare  a  duplicate  as  no  forms  were  avail- 
able at  that  time.  A.     Yes,  sir. 

Q.  Now,  by  that  you  don't  mean  that  copy  was 
not  available  in  the  office  of  the  Home  Furniture 
Company,  Limited,  do  you? 

A.  That  is  what  I  mean.  It  wasn't  in  our  office. 
It  was  available  for  the  District  Director. 

Q.  But  isn't  it  the  fact  that  the  form  which  was 
used  during  1953  had  become  obsolete  and  it  wasn't 
possible  to  obtain  another  '53  form?  A.     No. 

Q.     Isn't  that  so? 

A.  No.  You  see,  I  remember  that  we  were  sup- 
posed to  have  gotten  four  copies  of  the  forms. 

Q.    And  you  only  got  three? 

A.     Only  got  three. 

Q.     For  the  year  1954?  A.     Right. 

Q.  You  didn't  receive  one  that  had  marked  on  it 
1953?  A.     Never  did. 

Q.  But  you  still  had  in  the  office  of  Home  Fur- 
niture Company,  Limited,  in  your  retaining  folder, 
the  retaining  copy  of  that  fourth  quarter?  [235] 

A.     Yes,  sir. 
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Mr.  Hoddick :     I  have  no  further  questions. 
Redirect  Examination 
By  Mr.  Crumpacker: 

Q.  Mr.  Watanabe,  in  connection  with  the  ques- 
:ions  asked  you  by  Mr.  Hoddick  about  this  folder 
n  which  there  were  outstanding  checks 

A.     Checks. 

Q.    also  with  the  questions  he  asked  you  with 

"egard  to  writing  of  checks  on  insufficient  funds 

A.    Yes,  sir. 

Q.    what  did  you  mean  by  checks  which  were 

)utstanding  I 

A.  Well,  checks  that  are  outstanding  is  checks 
;hat  has  not  been  cashed  by  the  payee  or  hasn't  gone 
;hrough  the  bank  for  payment. 

Q.  Do  you  mean  when  you  refer  to  outstanding 
checks,  do  you  mean  they  are  checks  that  have  been 
signed  and  mailed  or  checks  which  have  been  pre- 
pared by  you,  entered  in  your  books,  and  placed  on 
^r.  Abdul's  desk  for  signature?  A.     Yes,  sir. 

Q.    Well,  which  one  do  you  mean  ? 

A.  Well,  those  checks  that  he  had  in  his  folder 
ire  checks  that  we  had  prepared,  and  when  I  say 
*we"  it  is  because  Miss  Yasuda  prepared  some  of 
hose  checks,  those  checks  were  recorded  in  the 
)ooks  which  was  never  sent  to  the  bank,  to  the  [236] 
Dayee. 

Q.  So  when  you  refer  to  the  fact  that  there  were 
nsufficient  funds,  there  were  insufficient  funds  in  the 
)ank  to  cover  all  outstanding  checks,  you  were  re- 
ferring to  the  checks A.    All  of  the  checks. 
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Q.    that  were  not  yet  sent  out  by  Mr.  Abdul? 

A.     Yes,  sir. 

Q.  As  well  as  others  which  may  have  been  sent 
out?  A.    Yes,  sir. 

Q.  Now,  I  understood  from  your  earlier  testi- 
mony that  this  holdback,  or  from  your  cross-exami- 
nation, that  this  was  thought  of  as  a  holdback  file, 
that  it  was  obligations  where  checks  had  been  pre- 
pared but  since  there  weren't  enough  funds  at  the 
moment  to  send  those  out  they  weren't  sent  out,  is 
that  right  ?  A.     Not  for  all  of  the  checks. 

Q.     Not  for  all  of  them?  A.     Yes,  sir. 

Q.  Now,  my  question  to  you  is,  as  of  the  end  of 
each  quarter  when  the  941 's  which  you  had  pre- 
pared were  placed  upon  his  desk,  were  there  suffi- 
cient funds  on  every  occasion  to  pay  those  if  he  had 
so  elected  to  pay  them? 

A.  I  can't  actually  recollect  whether  at  the  time 
there  was  actually  that  amount  of  money. 

Q.  Let  me  ask  you  this:  Do  you  recall  the  aver- 
age amount  [237]  of  money  disbursed  monthly  from 
the  corporation  during  this  period  ?  In  other  words, 
how  much  money? 

A.     How  many  checks  we  wrote? 

Q.  How  many  checks  were  actually  gone 
through  ?  In  other  words,  I  presume  that  that  figure 
would  be  derived  from  the  amount  of  the  receipts 
because  you  only  paid  as  much  as  you  received. 
With  that  in  mind,  how  much,  if  you  can  say,  on  an 
average  or  if  there  is  no  average  give  it  to  us  from 
beginning  with  '54  and  extending  through  the  mid- 
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ile  of    '55,   if  you  know,   what   was   the   average 
a,mount  of  money  or  how  did  it  range?    Did  it  in- 
3rease  or  decrease  from  month  to  month  during  that 
period  ? 

Mr.  Hoddick:  I  am  going  to  object  to  the  ques- 
tion as  having  about  four  different  parts  in  it  and 
also  calling  at  this  time  for  a  conclusion  on  the  part 
of  the  witness  without  an  adequate  foundation  being 
laid. 

The  Court:  If  that  question  were  read  to  you, 
Mr.  Crumpacker,  I  think  you  will  have  great  dif- 
ficulty  

Mr.  Crumpacker:    Well,  I  will  rephrase  it. 

The  Court:  You  will  rephrase  it  after  the  first 
recess.  Ladies  and  gentlemen,  you  are  excused  for 
a  ten-minute  recess. 

(Jury  leaves  courtroom  at  10:00  a.m.) 

Mr.  Hoddick:  May  it  please  the  Court,  the  ar- 
rangements that  Mr.  Felzer  had  spoken  to  the  Court 
about  before  are  [238]  set  to  go  forward  this  after- 
noon, I  am  advised,  and  we  would  like  to  ask  the 
Court's  indulgence  by  way  of  adjourning  the  case 
at  noon  instead  of  at  four. 

The  Court :  Very  well.  You  might  have  that  last 
question  read  back  to  you.  It  will  take  two  or  three 
minutes. 

Mr.  Crumpacker:     I  thought  it  was  a  bad  one. 

The  Court:     The  Court  will  stand  at  recess. 

(A  recess  was  taken.) 
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After  Recess 

The  Court :  Let  the  record  show  that  the  jury  is 
present,  the  defendant  and  his  counsel. 

Q.  (By  Mr.  Crumpacker)  :  Mr.  Watanabe,  you 
stated  that  there  was  a  folder  which  Mr.  Abdul  held 
on  his  desk  of  disbursements,  checks  held  back  and 
not  paid.  You  testified  that  only  certain  ones  were 
processed  by  him  and  sent  out  at  his  selection,  you 
might  say.  My  question  to  you  is,  can  you  state  ap- 
proximately how  much  money  was  disbursed 
monthly  by  the  corporation  during  the  years  1953 
and  the  first  half  of  1954.  I  mean  in  the  year  1954 
and  the  first  half  of  1955. 

A.  I'm  sorry,  Mr.  Crumpacker,  I  can't  answer 
that. 

Q.  Can  you  give  us  some  kind  of  a  general  state- 
ment? A.     I  can't. 

Q.  You  earlier  referred  to  the  fact  that  a  cer- 
tain number  of  thousands  of  dollars  each  year  of 
contracts  were  discounted,  is  that  right?  [239] 

A.     Yes,  sir. 

Q.  Does  that  represent  or  did  that  represent  in- 
come to  the  corporation? 

A.  Yes,  because  that  contract  after  discounting 
meant  that  he  had  sold  merchandise  and  had  sold 
the  contract  to  the  finance  company. 

Q.    And  that,  together  with  the  cash  receipts? 

A.    Yes,  sir. 
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Q.  For  the  payment  of  furniture  represented 
income  to  the  corporation? 

A.     Income  to  the  corporation. 

Q.  Now,  with  those  figures  in  mind,  as  you  pre- 
viously testified  to,  could  you  give  us  an  estimate  of 
the  amount  of  monies  paid  out  by  the  corporation 
during  those  years'?  A.     No,  I  just  can't. 

Q.  Do  you  recall  how  much  money  you  said  was 
received  by  the  corporation  in  1954  by  way  of  dis- 
counted contracts'? 

A.  No,  not  the  total  amount.  I  can't,  Mr.  Crum- 
packer. 

Q.  You  did  earlier  mention  it,  did  you  not,  in 
your  direct  testimony"? 

A.     That  percentage 

Q,  No,  you  gave  a  figure  in  hundreds  of  thou- 
sands of  dollars. 

A.     Hundred  thousand  dollars'? 

Q.  Do  you  recall  what  that  figure  was  for  [240] 
1954? 

A.  1954  I  believe  I  said  about  $150,000,  I  be- 
lieve. 

Q.  So  you  know  that  at  least  that  much  money 
was  received  by  the  corporation  in  1954? 

A.    I  believe  so. 

Q.  Can  you  state  what  the  approximate  amount 
of  other  receipts  by  the  corporation  during  1954 
were? 

A.  Other  receipts  was  received  through  pay- 
ments from  the  contract  that  was  alreadv  discounted 
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which  belonged  to  the  finance  company  which  we 

had  collected  for  the  finance  company. 

Q.    Were  there  any  cash  receipts  for  sale? 

A.     There  were  some  cash  sales. 

Q.  Can  you  state,  give  an  approximate  amoimt 
which  was  received  by  the  corporation  as  corporate 
money  in  addition  to  the  discounted  contracts  ? 

A.  I  can't  give  you  anything,  I  can't  give  you 
any  figure,  Mr.  Crumpacker. 

Q.  With  the  $150,000  which  you  mentioned  in 
mind,  how  much  of  that  was  disbursed  by  the  cor- 
poration during  1954  ? 

A.     I  have  no  idea  how  much  was  spent. 

The  Court:  I  can't  hear  a  word  you  say,  Mr. 
Watanabe,  if  you  are  speaking. 

A.  (Continuing)  :  I  can't  remember  how  much 
of  it  was  spent,  Mr.  Crumpacker. 

Q.  You  stated  that  there  was  never  any  surplus 
in  the  [241]  bank  account,  is  that  right? 

A.  What  do  you  mean  by  surplus  in  the  bank 
account  ? 

Q.  Well,  you  stated  that  the  bank  balances  were 
maintained  more  or  less  just  above  zero,  shall  we 
say,  by  way  of  disbursements,  is  that  right? 

A.  Well,  there  were  some  funds,  I  will  say,  just 
above  zero.  At  times  there  were  funds,  there  were 
funds. 

Q.  Can  you  give  us  an  estimate  of  how  much 
of  that  $150,000  which  was  received  by  the  corpo- 
ration in  1954  was  paid  out  by  the  corporation  in 
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1954?  Was  it  all  or  90  per  cent  of  it  or  80  per  cent 

of  it  or  can  you  give  us  an  estimate  *? 

Mr.  Hoddick:  Your  Honor,  I  am  going  to  ob- 
ject. The  witness  has  already  said  twice  that  he 
doesn't  know. 

The  Court:  He  has  stated  already,  Mr.  Crum- 
packer,  that  he  did  not  know. 

Q.  (By  Mr.  Crumpacker)  :  You  stated  that  the 
account  in  the  Bank  of  America  was  closed  some 
time  when  you  were  there,  is  that  right? 

A.    Yes,  it  was  closed. 

Q.  And  after  that  was  closed,  where  were  the 
contracts  discounted  ? 

A.  We  still  discounted  with  the  State  Invest- 
ment. 

Q.     During  the  whole  time  that  you  were  there? 

A.  No.  Then  when  they  stopped  taking  any  con- 
tracts, we  took  it  down  to  the  Central  Pacific  [242] 
Bank. 

Q.  But  the  contracts  were  discounted  the  whole 
time  you  were  there  at  one  place  or  another? 

A.     Yes,  sir. 

Q.  Again  referring  to  the  manila  folder  in  which 
these  held-back  disbursements  were  maintained,  you 
say  you  saw  the  returns  and  checks  which  you  had 
prepared  in  that  folder?  A.    Yes,  sir. 

Q.    During  the  time  you  were  there  ? 

A.     Yes,  sir. 

Q.  But  did  you  not  originally  state  that  when 
they  were  first  prepared  you  placed  them  on  his 
desk  for  signature?  A.     Yes,  sir. 
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Q.     And  then  who  put  them  in  the  folder? 

A.     The  folder  was  originated  by  Mr.  Abdul. 

Q.    Well,  who  put  them  in  the  folder? 

A.     He  must  have  done  that. 

Q.  In  other  words,  you  put  them  on  his  desk  and 
later  on  you  saw  them  in  the  folder? 

A.     Yes,  sir. 

Q.  Presumably  you  say  he  put  them.  At  least 
you  didn't  put  them  in  the  folder,  is  that  right? 

A.    No,  I  didn't. 

Q.  Now,  just  how  many —  in  order  to  clarify  this 
and  there  is  some  confusion  in  your  cross-examina- 
tion— how  many  duplicate  returns  and  for  what 
quarters  were  made  up  by  you?  That  is,  you  [243] 
know  what  I  mean  by  duplicates? 

A.     Yes,  new  sets. 

Q.     Second  sets. 

A.     Yes.  I  was  given  three  sets. 

Q.     For  what  quarters  ? 

A.     '54  and  also 

Q.     Which  quarters  of  '54? 

A.     The  first  three  quarters. 

Q.  And  which  ones  had  been  brought  to  your 
attention  as  delinquent  at  that  time  ? 

A.     All  of  it. 

Q.     Of  those  three?  A.    Yes,  sir. 

Q.     Any  others? 

A.     Also  the  '53,  fourth  quarter. 

Q.     How  about  the  last  quarter  of  '54? 

A.     Yes,  sir. 

Q.     Well,  did  you  prepare  a  duplicate  for  that? 
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A.  I  also  prepared  a  duplicate  in  December, 
three  quarters  I  prepared. 

Q.     For  three  quarters?  A.     Yes,  sir. 

Q.  You  say  those  are  the  first  three  quarters  of 
'54?  A.     Yes,  sir. 

Q.  My  question  was,  with  respect  to  the  fourth 
quarter  [244]  of  1954. 

A.    I  also  prepared  that. 

Mr.  Hoddick:  I  object  to  that — that  has  been 
asked  and  answered. 

The  Court:  I'm  not  sure  that  it  has.  Answer 
the  question.  That  is  the  fourth  quarter  for  1954, 
is  that  correct,  the  fourth  quarter  for  1954?  You 
prepared  that? 

The  Witness :     The  originals,  yes. 

Q.  (By  Mr.  Crumpacker)  :  Let  me  show  you 
Exhibit  No.  8  to  refresh  your  recollection.  You  say 
you  prepared  that  original?  (Showing  a  document 
to  the  witness.)  A.     Yes,  sir. 

Q.  Did  you  ever  prepare  a  duplicate  of  that 
one? 

A.  I  remember  preparing  three  duplicates  of  one 
particular  calendar  year  and  the  one  for  '53. 

Q.     But  not  the  one  you  have  in  your  hand? 

A.     I  don't  believe  I  made  a  duplicate  for  this. 

The  Court:  I  can't  hear  you,  Mr.  Watanabe. 
You  will  have  to  keep  your  voice  up. 

A.  (Continuing)  :  I  don't  believe  I  made  a  du- 
plicate for  that. 

Q.  When  you  were  asked  on  cross-examination 
as  to  the  preparation  of  duplicates,  whether  or  not 
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you  prepared  them  exactly  as  the  originals,  do  you 

recall  that  question?  A.     Yes,  sir.  [245] 

Q.  You  stated,  I  believe,  that  you  did.  Will  you 
explain  what  you  mean  by  exactly? 

A.  Well,  I  got  my  retaining  copy  and  just  cop- 
ied it  from  the  retaining  copy ;  whatever  was  on  the 
original,  original  retaining  copy,  is  the  figures  that 
I  arrived  at  from  on  the  duplicate. 

Q.  And  those  you  say  you  prepared  in  December 
of  1954,  the  duplicates? 

A.     December  27th,  I  believe. 

Q.  Now,  when  you  say  you  prepared  them  ex- 
actly as  the  originals,  does  that  include  the  date 
which  you  placed  on  the  form? 

A.  I  don't  recall  the  date,  sir,  whether  I  typed 
the  first  date  or  the  date  that  I  had  made  the  new 
report  on. 

Q.     You  say  you  don't  recall? 

A.     I  don't  recall,  sir. 

Q.  Do  you  recall  whether  or  not  you  indicated 
the}'  were  copies? 

A.  I  believe  I  typed  the  word  *'copy"  on  the  ones 
that  I  had  t3T3ed. 

Q.  Now,  you  were  questioned  about  Mrs.  Burns' 
visit  to  you 

Mr.  Hoddick:  Your  Honor,  just  a  minute.  I 
call  the  Court's  attention  to  the  fact  that  Mrs. 
Burns  has  returned  to  the  courtroom  and  ask  that 
she  leave.  [246] 

The  Court:     Apparently  she  is  now  departing. 

(Mrs.  Burns  leaves  courtroom.) 
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Q.  (By  Mr.  Crumpacker)  :  You  were  asked  if 
you  showed  Mrs.  Burns  the  books  relative  to  the  tax 
returns. 

A.     The  retaining  copy  and  also  the  check  record. 

Q.  And  then  were  asked  if  the  information  rela- 
tive to  the  preparation  of  those  returns  was  always 
accurately  available  from  your  books. 

A.     Yes,  sir. 

Q.  I  believe  your  answer  was,  well,  you  were 
there.  A.     Yes,  sir. 

Q.  But  you  did  state,  did  you  not,  that  you  didn't 
show  the  books  except  wdth  the  approval  of  Mr. 
Abdul  *?  A.    Yes,  sir. 

Q.  When  you  say  the  information  was  always 
accurately  available  from  the  books,  you  mean  to 
say  that  the  books  would  show  that  the  taxes  had 
in  fact  been  paid  or  the  form  had  in  fact  been  sent 
to  the  Internal  Revenue  Service? 

A.  My  records  would  show  that  the  check  was 
drawn.  Whether  it  was  submitted  at  the  time,  I 
didn't  have  the  record.  At  the  time  she  was  in  my 
of&ce,  the  check  had  not  been  returned,  canceled  by 
the  bank.  So  that  meant  that  it  was  still  out- 
standing. 

Q.  And  again  when  you  say  still  outstanding,  it 
was  outstanding  as  far  as  your  books  were  con- 
cerned? [247]  A.    Yes,  sir. 

Q.  And  you  don't  know  in  whose  hands  it  was 
outstanding  ? 

A.    Well,  at  the  time  I  couldn't  release,  was  re- 
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luctant  to  release  any  information.    But  those  re- 
ports were  in  the  folder. 

Q.  At  that  time  they  were  still  in  Mr.  Abdul's 
folder?  A.    Yes,  sir. 

Q.    You  knew  that?  A.    Yes,  sir. 

Q.  And  you  were  asked  if  the  information  in 
your  books  was  always  available  to  the  people  from 
the  Internal  Revenue  Service?  A.    Yes,  sir. 

Q.  Do  you  know  whether  or  not  any  person  from 
the  Internal  Revenue  Service  was  given  an  oppor- 
tunity to  fully  inspect  your  books? 

A.  I  don't  remember.  While  I  was  there  no  one 
was  there  to  go  through  the  books  fully. 

Q.     Not  while  you  were  there? 

A.     While  I  was  there,  none. 

Q.  So  you  don't  know  at  least  from  your  own 
knowledge  whether  they  were  given  an  opportunity 
to  look  at  the  books?  A.     Yes,  sir. 

Q.  And  they  were  not  given  the  opportunity  by 
you?  A.     No.  [248] 

Q.  You  were  asked  if  the  date  which  you  placed 
on  the  tax  return  was  the  date  on  which  you  pre- 
pared it?  A.     Yes,  sir. 

Q.     Do  you  recall  that  ?  A.     Yes,  sir. 

Q.     And  you  answered,  I  believe,  yes? 

A.     Yes. 

Q.  But  you  stated  just  now  that  you  are  not  sure 
when  you  made  duplicates,  whether  you  put  the 
original  date  or  the  date  at  the  time  in  which  you 
made  the  duplicate?  Can  you  clarify  those  two  an- 
swers? 
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A.  Well,  in  typing  the  duplicates,  the  new  re- 
ceipt, I  can't  recall  whether  I  typed  in  the  exact 
date  that  I  had  originally,  that  I  had  originated  it 
from,  or  whether  I  used  the  date  that  was  originally 
typed  for  the  particular  day.  I  mean  typed  for  the 
particular  day. 

Q.  So  you  are  not  certain  in  every  case  and  par- 
ticularly in  the  case  at  least  with  respect  to  the  du- 
plicates whether  you  put  the  date  of  preparation 
on  it?  A.     The  preparation  date. 

Q.     Or  the  original  date? 

A.     Or  the  original  date,  sir. 

Q.  When  did  you  say  you  went  to  work  for 
Home  Furniture?  A.     December. 

Q.     Of  '52?  [249]  A.     Yes,  sir. 

Q.  You  were  questioned  about  the  balance  in 
the  notes  payable  account  of  Mr.  Abdul  for  the  end 
of  the  years  '53  and  1954.  Do  you  have  any  recol- 
lection as  to  what  it  was  at  the  end  of  the  year 
1952?  A.     No,  I  don't. 

Q.  With  respect  to  that  account  of  Mr.  Abdul's 
maintained  by  the  corporation,  you  stated  that  half 
of  his  salary  was  credited  during  that  period  to 
that  account? 

A.    When  you  say  half,  you  mean  the  $800. 

Q.    Yes.  A.    Yes,  sir. 

Q.  And  it  was  indicated  that  this  was  merely 
a  book  entry  by  Mr.  Hoddick  when  he  questioned 
you?  Now,  my  question  to  you  is,  were  there  not 
disbursements  paid  from  that  account  which  were 
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charged  against  it  which  exceeded  the  amount  cred- 
ited to  it?  A.     Yes,  sir. 

Q.    During   those   years?  A.    Yes,   sir. 

Q.     Including  the  balance  of  the  salary? 

A.    Yes,  sir. 

Mr.  Crumpacker:  Your  Honor,  I  would  like  to 
ask  permission  to  reopen  the  direct  for  the  limited 
purpose  of  having  Mr.  Watanabe  identify  some  ex- 
hibits which  I  overlooked  [250]  on  the  original  di- 
rect, namely,  the  remainder  of  the  exhibits  which 
are  marked  only  for  identification  at  this  time. 

The  Court:     I  will  permit  it. 

Direct  Examination 
By  Mr.  Crumpacker : 

Q.  I  show  you  Plaintiff's  Exhibit  15  for  iden- 
tification and  ask  if  you  can  identify  the  signa- 
tures there?  (Showing  a  document  to  the  witness.) 

A.  The  signature  is  Mr.  Abdul's  and  the  other 
signature  is  Mrs.  Abdul's. 

Q.  That  being  the  corporate  income  tax  re- 
turn for  1953?  Now,  I  show  you  Plaintiff's  16  for 
identification  and  ask  you  if  you  can  identify  the 
signature  on  that,  being  the  corporate  return  for 
1954?  (Showing  a  document  to  the  witness.) 

A.     This  belongs  to  Mr.  Abdul. 

Q.  And  I  show  you  No.  17  for  identification, 
being  the  corporate  return  for  1955,  and  ask  you 
if  you  can  identify  the  signature  on  that?  (Show- 
ing a  document  to  the  mtness.) 
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A.     This  signature  belongs  to  Mr.  Abdul. 

Q.  And  I  show  you  Plaintiff's  No.  18  for  iden- 
tification, being  individual  tax  return  for  the  year 
1953  of  Daniel  and  Katherine  Abdul,  and  ask  you 
if  you  can  identify  the  signatures  on  that?  (Show- 
ing a  document  to  the  witness.) 

A.     The  signature  belongs  to  Mr.  and  Mrs.  Abdul. 

Q.  And  I  show  you  Plaintiff's  No.  19  for  iden- 
tification, [251]  being  the  1954  income  tax  return 
of  Mr.  and  Mrs.  Abdul,  and  ask  you  if  you  can 
identify  the  signatures  on  that?  (Showing  a  docu- 
ment to  the  witness.) 

A.     It  belongs  to  Mr.  Abdul  and  Mrs.  Abdul. 

Q.  In  Plaintiff's  No.  20  for  identification,  the 
income  tax  return  for  Mr.  and  Mrs.  Abdul  for  1955, 
can  you  identify  the  signature  on  that?  (Showing 
a  document  to  the  witness.) 

A.  Signature  belongs  to  Mr.  Abdul  and  Mrs. 
Abdul. 

Q.  Now,  you  earlier  stated  that  I  believe  you 
took  up  the  matter  of  delinquency  of  these  returns 
which  you  received  a  call  on,  that  is,  the  941  which 
you  received  a  call  from  agents  of  the  Internal 
Eevenue  Service?  A.     Yes,  sir. 

Q.  Let  me  ask  you,  did  you  receive  any  other 
notification  of  delinquency? 

A.    We  received  delinquency  notices 

Mr.  Hoddick:  Just  one  second.  I  am  going  to 
object  to  the  question,  your  Honor,  as  being  im- 
proper redirect  examination. 
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Mr.  Crumpacker:  I  merely  want  to  ask  him  to 
identify  one  other  exhibit. 

Mr.  Hoddick :  This  is  still  part  of  your  reopened 
direct? 

Mr.  Crumpacker:     Yes. 

Mr.  Hoddick:     All  right.  [252] 

A.  (Continuing)  :  received  delinquency  no- 
tices for  the  quarterly  returns. 

Q.  (By  Mr.  Crumpacker) :  I  show  you  Plain- 
tiff's Exhibit  No.  13  and  ask  you  if  you  can  iden- 
tify Plaintiff's  No.  13  for  identification,  and  ask 
you  if  you  can  identify  that?  (Showing  a  document 
to  the  witness.) 

A.  We  received  forms  of  this  type  here  for  the 
quarterly  delinquency  taxes. 

The  Court:     For  what? 

The  Witness :     This  type  of  forms. 

Q.  (By  Mr.  Crumpacker)  :  Do  you  recall  when 
that  came  in? 

A.  Well,  it  did  come  in  when  the  taxes  are  over- 
due. 

Q.     Do  you  recall  how  long  afterward? 

A.     Probably  about  15  days,  I  believe. 

Mr.  Crumpacker :  That 's  all  I  have  on  that,  your 
Honor.  I  would  like  to  reoffer  Exhibit  13  for  iden- 
tification. 

Mr.  Hoddick:  Might  I  ask  a  few  questions  on 
this? 

The  Court:     Yes. 
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Cross-Examination 
By  Mr.  Hoddick: 

Q.  You  received  this  blank  form  of  letter  that 
you  refer  to?  A.    Yes,  sir. 

Q.  Would  it  have  writing  in  ink  on  the  bottom 
of  it? 

A.  I  haven't  seen  anything — no,  no  ink  writing 
at  all.  [253] 

Q.    And  how  many  of  these  were  received? 

A.    Well,  I  got  just  one  from  Mr.  Abdul. 

Q.    You  got  one  from  Mr.  Abdul  ? 

A.  Yes.  And  some  of  it  was  placed  in  the 
folder. 

Q.  You  mean  this  same  folder  that  the  checks 
went  into?  A.     Yes,  sir. 

Q.  You  refer  to  one  you  got  from  Mr.  Abdul 
and  then  you  say  some  of  them  or  some  of  it  was 
placed  in  the  folder.   What  do  you  mean? 

A.  Well,  we  got  it  frequently  after  he  probably 
opened  the  envelopes,  he  would  stick  it  in  the  en- 
velope. 

Q.  Did  you  get  one  about  January  15,  1954,  on 
or  about  February,  1954,  covering  the  last  quarter 
of '53?  A.     '53? 

Q.  I  will  withdraw  that.  The  last  quarter  of 
'53  is  due  on  January  31st? 

A.    January  31st,  '54. 

Q.  And  did  you  receive  such  a  letter  on  or  about 
February  15,  '54? 
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A.     I  may  have  but  I  don't  recall. 

Q.     You  don't  recall. 

A.     I  don't  recall. 

Q.  Did  you  receive  such  a  letter  on  or  about 
April  15,  1954?  A.     I  don't  recall.  [254] 

Q.  Did  you  receive  such  a  letter  on  or  about 
July  15,  1954? 

A.     I  believe  I  got  one  in  July. 

Q.     You  think  you  got  one  for  July? 

A.    Yes. 

Q.     That  is  in  1954?  A.    Yes. 

Q.  And  you  are  sure  that  letter  was  in  the  same 
form  as  this  one?  A.     Yes,  sir. 

Q.     Have  you  read  this  one  through  carefully? 

A.     Beg  your  pardon? 

Q.     Have  you  read  this  one  through  carefully? 

A.     I  haven't  read  it  carefully  but  I  read  it. 

The  Court :     Well,  read  it  carefully  now. 

(Document  handed  to  the  witness.) 

The  Court :     Have  you  read  it  ? 

The  Witness:     Yes. 

The  Court:     Proceed,  Mr.  Hoddick. 

Q.  (By  Mr.  Hoddick)  :  Is  that  the  type  of  letter 
which  you  received  on  or  about  July,  1954? 

A.    Yes,  some  time  in  July. 

Q.  And  did  you  receive  such  a  letter  on  or  about 
October  15,  1954? 

A.     I  am  not  sure  if  I  did.   I  can't  recall.  [255] 

Q.  Were  you.  shown  any  such  letter  or  did  you 
see  any  such  letter  on  or  about  April  15,  1955? 
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A.     No,  sir;  I  don't  recall, 

Q.     Or  July  15,  1955? 

A.    I  don't  recall,  sir. 

Q.  The  only  one  you  have  a  definite  recollection 
of,  then,  is  the  one  for  July,  1954  ?  A.     '54. 

Q.  And  it  is  your  recollection  that  it  was  sub- 
stantially in  this  form  without  the  ink  writing  on 
the  bottom  ?  A.     Right. 

Q.    And  who  was  it  addressed  to? 

A.     Home  Furniture  Company. 

Q.     You  said  Mr.  Abdul  gave  it  to  you? 

A.     Well,  it  was  put  in  my  tray,  sir. 

Q.     You  don't  know  who  put  it  there? 

A.     I  am  not  sure.   I  don't  recall. 

Q.  And  then  you  placed  it,  you  gave  it  back  to 
Mr.  Abdul  and  he  put  it  in  his  folder? 

A.  I  am  not  sure  if  he  did,  but  it  was  in  the 
folder,  sir. 

Q.     You  later  saw  it  in  the  folder  some  time? 

A.     Yes,  sir. 

Mr.  Hoddick:  Subject  to  the  deletion  of  the  ink 
portion  on  the  bottom,  your  Honor,  we  have  no  ob- 
jection to  the  [256]  receipt  of  the  exhibit. 

The  Court:  That  will  be  deleted  from  the  ex- 
hibit and  it  will  be  received  as  Exhibit  13. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  13.) 

Mr.  Crumpacker:     I  have  no  further  questions. 
The  Court:     Are  there  any  objections?   Did  you 
offer  these  others  ? 
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Mr.  Crumpacker:     No,  your  Honor. 

The  Court:  You  did  not?  Very  well.  Do  you 
have  any  recross-examination,  Mr.  Hoddick? 

Mr.  Hoddick:  Yes,  your  Honor,  I  think  I  may 
be  able  to  wind  it  up  before  the  noon  hour. 

The  Court:  Before  you  start,  I  want  to  ask  a 
couple  of  questions  and  you  might  want  to  enlarge 
on  that. 

Mr.  Hoddick:     Thank  you. 

The  Court:  Mr.  Watanabe,  did  you  ever  have  a 
conversation  with  Mr.  Abdul  with  reference  to  show- 
ing the  books  of  the  Home  Furniture  Company, 
Limited,  to  agents  of  the  Internal  Revenue  Service  ? 
Answer  that  yes  or  no. 

The  Witness:     No,  sir. 

The  Court:    You  never  did? 

The  Witness:     Never  did. 

The  Court:  Did  you  ever  have  any  authority 
from  him  to  show  the  books  of  the  company  to  the 
agents  of  the  Internal  [257]  Revenue  Department? 

The  Witness :     No. 

Mr.  Hoddick:     I  didn't  hear  the  answer. 

The  Court:  The  answer  was  no.  When  you  pre- 
pared the  return  for  the  last  quarter  of  1953,  as 
well  as  a  check  in  payment  the  amount  shown  on 
that  return,  can  you  state  whether  or  not  the  books 
of  the  company  reflected  such  funds  in  the  bank 
so  that  the  check  would  be  honored  if  presented? 

The  Witness:  I  believe  our  records  showed 
that  it  had  insufficient  funds. 

The  Court:     Insufficient  funds? 
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The  Witness:     Insufficient  funds. 

The  Court:  Is  that  the  record  based  on  the  rec- 
onciliation or  solely  the  bank  account? 

The  Witness:     The  bank  account. 

The  Court:     The  bank  account? 

The  Witness:     Yes. 

The  Court :  And  would  that  be  affected  by  other 
checks  that  were  then  outstanding  which  you  had 
debited  against  the  bank  account? 

The  Witness:     Yes,  sir. 

The  Court :  And  you  did  not  know  whether  those 
checks  had  been  presented  for  payment  or  not,  the 
outstanding  checks? 

The  Witness:     Yes,  sir. 

The  Court :     Did  you  know  ?  [258] 

The  Witness:  If  I  knew  that  the  checks  were 
still  outstanding,  sir? 

The  Court:     That's  right. 

The  Witness:     Yes,  sir. 

The  Court:     You  did? 

The  Witness:     I  knew. 

The  Court:  Well,  disregarding  those  checks, 
then,  would  there  have  been  sufficient  funds  to  pay 
the  check  made  payable  to  the  Director  of  Internal 
Revenue  ? 

The  Witness:  Could  you  tell  me  how  much  it 
was,  the  check? 

The  Court:    May  I  have  that? 

Mr.  Hoddick :     Exhibit  2,  I  believe. 

The  Court:     Exhibit  2. 

The  Witness:     That  is  on  the  '53? 
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The  Court:     That's  right. 

Mr.  Hawkins:  Your  Honor,  we  are  not  hearing 
the  testimony. 

The  Court:    Beg  your  pardon"? 

Mr.  Hawkins:  I  am  not  hearing  the  testimony 
and  I  am  sure  some  of  the  jurors  are  not  getting  it. 

The  Court:  You  will  have  to  keep  your  voice 
up.  Would  you  read  the  last? 

(The   reporter  read   the   last   question   and 
answer.) 

The  Witness:     I  believe  there  was  funds.  [259] 

The  Court:  There  were,  you  think  there  were 
sufficient  funds? 

The  Witness:     Sufficient  funds. 

The  Court:  So  that  that  check  would  be  honored 
if  presented? 

The  Witness:    Yes. 

The  Court:  May  I  have  Exhibit  4,  please?  (To 
the  clerk.)  Mr.  Wantanabe,  with  regard  to  Exhibit 
4,  the  quarterly  return  for  the  first  quarter  of  1954, 
at  the  time  you  prepared  that  return  and  a  check, 
can  you  state  whether  or  not  there  were  sufficient 
funds  in  the  bank  so  that  the  check  would  be  hon- 
ored if  presented  for  payment  ? 

The  Witness:  I  don't  believe  there  were  any 
sufficient  funds  on  this  quarter. 

The  Court:  That  is  because  of  the  outstanding 
checks  which  were  recorded  in  your  books? 

The  Witness:     No,  because  T  believe  the  payroll 
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was  paid  out  and  I  don't  believe  we  had  enough  to 

cover  this  amount. 

The  Court:  You  state  that  as  your  belief.  You 
don't  have  the  figures  before  you,  the  records,  of 
course  ? 

The  Witness :     No. 

The  Court:  Would  your  answers  be  similar  to 
the  same  type  of  questions  relating  to  the  returns 
for  the  balance  of  1954? 

The  Witness:  Well,  in  some  eases  it  depends  on 
the  [260]  receipts  of  the  day.  Certain  months  are 
good  months  and  certain  months  are  bad  in  collec- 
tions. 

The  Court:  Is  it  your  testimony  that  during 
the  year  1954,  that  none  of  these  checks  would  be 
honored  by  the  bank  if  they  had  been  presented  ? 

The  Witness:  At  times  maybe  some  would  be 
able  to  go  through.  But  at  the  time  when  it  was  to 
be  sent  in,  at  the  particular  pointy  I  am  not  sure,  sir. 

The  Court:  Was  it  your  practice  to  prepare 
checks  for  signature  even  though  there  were  no 
funds  in  the  bank  to  cover  the  payment  of  such 
checks  ? 

The  Witness:  I  wouldn't  say  it  was  a  practice. 
You  see,  what  happens  is  this,  that  I  knew  that  the 
checks  were  being  held  back,  certain  checks.  And 
knowing  at  certain  times  that  the  checks  he  would 
send  in  would  be  honored  and  thinking  that  the  way 
he  was,  Mr.  Abdul  was  sending  in  those  checks,  and 
with  the  receipts  that  we  were  receiving  daily,  I 
figured  out  that  it  would  be  sent  in. 
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The  Court:  You  had  no  responsibility  whatso- 
ever concerning  the  sending  out  or  the  mailing  or 
delivery  of  checks  that  were  in  that  holdback  file? 

The  Witness:     No,  sir. 

The  Court:     Whose  responsibilit}^  was  that? 

The  Witness:    Well 

The  Court:     If  you  knoAv.  [261] 

The  Witness:  Mr.  Abdul  did  sign  the  checks  he 
wanted  to  sign  or  pay  the  bills  that  he  wanted  to 
pay.  He  would  make  duplicate  checks  at  times  when 
the  first  one  was  not  received.  In  fact,  he  ran  the 
whole  business,  I  would  say. 

The  Court :  Is  it  correct  to  say  that  the  record  of 
the  corporation  reflected  that  these  amounts  as 
shown  in  the  quarterly  federal  tax  returns  were 
deducted  from  the  wages  of  the  employees  of  the 
corporation  I 

The  Witness:    Yes,  it  was  deducted. 

The  Court:     Now,  Mr.  Hoddick. 

Recross-Examination 
By  Mr.  Hoddick : 

Q.  Mr.  Watanabe,  would  you  say  that  these 
amounts  deducted  from  the  wages  of  the  em- 
ployees   A.     Yes,  sir. 

Q.    as  far  as  the  returns  are  concerned  which 

were  promptly,  were  those  on  which  prompt  pay- 
ment were  not  made?  A.     Yes,  sir. 

Q.     What  you  mean  to  say  is  that  the  employees 
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were  not  paid  the  amount  of  the  tax  that  was  with- 
held? A.    Yes,  sir. 

Q.  You  do  not  mean  to  say  that  the  particular 
dollars  were  taken  out  of  the  pot  and  put  over  in 
another  place  to  be  held  for  payment  to  the  United 
States,  do  you? 

A.  At  the  very  beginning-  we  held  it  for 
the [262] 

Q.     By  way  of  depository  receipts? 

A.     Depository  receipt. 

Q.  I  am  talking  about  the  periods  when  the  re- 
turns were  delinquent, 

A.     It  was  not  held.  It  was  not  deposited. 

Q.  So  all  that  happened  was  that  the  employee, 
say,  was  receiving  $300  and  instead  of  giving  him 
$300  he  got  $350  or  whatever  it  was? 

A.     Yes,  sir. 

Q.  You  testified  a  moment  ago  that  Mr.  Abdul, 
I  think  you  said,  he  ran  the  whole  business  ? 

A.     Yes,  sir. 

Q.  He  signed  the  checks  he  wanted  to  sign  and 
he  paid  the  bills  he  wanted  to  pay  ? 

A.    Yes,  sir. 

Q.  Isn't  it  a  fact  that  Mr.  Abdul  paid  the  bills 
that  he  could  pay?  A  lot  of  the  bills  that  he  wanted 
to  pay? 

A.  I  wouldn't  say  that,  sir,  Mr.  Hoddick,  be- 
cause can  I  give  you  an  example? 

Q.    G-o  ahead. 

A.  A  creditor  would  walk  in  and  he  would  ask 
for  a  certain  amount  of  money.  He  would  have  made 
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a  check,  he  would  have  made  a  check  maybe  six 
months  ago.  And  he  would  walk  in  and  he  would 
tell  this  fellow,  oh,  we  sent  a  check  a  long  time  ago. 
And  it  would  show,  naturally,  on  my  check  record 
that  [263]  this  was  transacted.  Then  he  would  come 
to  me  and  say,  well,  it's  funny  you  didn't  receive  it. 
So  I  will  ask  my  bookkeeper  to  make  a  new  one  and 
he  will  make  a  new  one. 

Q.  Mr.  Abdul  did  not  send  out  checks,  as  a  gen- 
eral rule.  Exhibit  6  being  an  exception,  where  he 
felt  it  would  not  be  honored  by  the  bank  he  would 
not  send  out  the  checks?  Isn't  that  the  long  and 
short  of  it? 

A.  Well,  there  were  times  when  he  gave  checks 
and  the  check  was  returned. 

Q.  There  were  a  number  of  times,  weren't  there, 
when  he  paid  and  the  checks  bounced? 

A.     Sure. 

Q.  How  frequently  did  that  happen  during  the 
year  1954? 

A.  I  don't  recall,  sir.  I  can't  remember  how 
often. 

Q.  Well,  how  many  returned  checks  were  there, 
how  many  returned  checks  would  you  get  on  an 
average  each  month  during  1954? 

A.     I  can't  tell  you. 

Q.    You  have  no  idea?  But  you  can  tell 

A.  I  can  tell  you  maybe  a  few  of  the  creditoi*s 
that  I  believe  had  a  bounced  check,  if  that  would 
help. 
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Q.  Can  you  tell  us  whether  it  happened  infre- 
quently or  frequently? 

A.  Well,  it  varied  actually.  Sometimes  it  was 
frequent;  sometimes  it  was  infrequent.  [264] 

Q.  Would  say  that  these  checks  sent  out  to 
creditors  and  which  were  returned,  were  referred 
to  the  maker!  A.     Yes,  sir. 

Q.     Did  that  happen  throughout  1954? 

A.     It  happened  sometime,  it  happened  in  1954. 

Q.  All  during  the  year  or  was  it  at  the  end  of 
the  year  or  just  the  beginning  of  the  year?  Do  you 
have  any  recollection  on  that  score  ? 

A.     No,  sir,  I  don't. 

Q.  You  are  sure  that  it  occurred  in  1954  and  it 
occurred  more  than  once?  A.     I  believe  so. 

Q.     In  fact,  quite  a  number  of  times  ? 

A.  That  I  don't  recall  whether  quite  a  number 
of  times. 

Q,  When  the  judge  asked  you  about  Exhibit 
No.  2,  the  return  for  the  last  quarter  of  '53 

A.     Yes,  sir. 

Q.    and  he  and  you  expressed  the  opinion 

that  there  were  sufficient  funds  to  cover  the  check 
at  that  time A.     Yes,  sir. 

Q.    that  is  entirely  guesswork  on  your  part, 

is  it  not? 

A.  Well,  the  way  I  figured,  the  way  I  figure 
this,  Mr.  Hoddick,  is  that  if  he  would  have  taken 
the  deposit  for  that  day  or  for  a  few  days  and  de- 
posited it  in  the  bank  and  held  it,  he  could  have 
paid  it.  [265] 
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Q.    And  when  was  it  that  you  first  showed  them  ? 

A.     Sometime  in  April. 

Q.     Of  19541  A.     '54,  sir. 

Q.  And  that  was  the  first  time  they  came  into 
the  office  ?  A.     She  was  the  first  one. 

Q.  And  those  retaining  copies  were  accurate  to 
the  best  of  your  ability  to  make  them  so  ? 

A.     Yes,  sir. 

Q.  So  that  the  tax  liability  of  Home  Furniture 
Company  on  these  withholding  taxes  was  known  and 
was  available  to  the  Internal  Revenue  Service 
Agent?  A.     Yes,  sir. 

Q.  I  believe  you  testified  that  the  books  were 
shown  with  the  approval  of  Mr.  Abdul? 

A.    Yes,  sir. 

Q.     He  did  give  his  approval  ?  [268] 

A.    He  did. 

Q.  You  also  testified  on  redirect  examination 
that  some  time  in  1954  the  contracts  were  discounted 
with  the  Central  Pacific  Bank? 

A.     Sometimes,  yes,  sir. 

Q.  And  that  for  the  contracts  there  was  always 
some  discount  source  available  while  you  were 
working  for  the  company? 

A.  Well,  it  depends  on  the  bank.  If  they  accept 
it,  fine;  if  they  don't,  then  I  couldn't  tell  you 
whether  or  not. 

Q.  Isn't  it  your  recollection  that  the  Central 
Pacific  Bank  stopped  accepting  these  contracts  for 
discount  some  time  in  1954? 
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A.  I  am  not  sure  exactly  what  time  they  stopped 
accepting. 

Mr.  Hoddick:     I  think  that's  all,  your  Honor. 

Mr.  Crumpacker:  Based  upon  the  Court's  ques- 
tions, I  would  like  to  ask  some. 

The  Court :     Very  well. 

Re-Redirect  Examination 
By  Mr.  Crumpacker: 

Q.  You  stated  at  the  time  you  showed  the  books 
to  Miss  Burns  you  had  the  approval  of  Mr.  Abdul. 
Was  any  approval  given  by  Mr.  Abdul  any  other 
time  to  show  the  books  to  Miss  Burns  or  any  other 
Internal  Revenue  agent?  [269] 

A.  I  don't  believe  I  was  in  contact  w^th  the 
agent  at  the  time.  What  I  mean  to  say  is  that  the 
only  time  I  showed  the  agent,  Miss  Burns,  was  the 
only  one.  And  later  Mr.  Fiellin  did  come  in.  And  he 
wanted  to  get  certain  information  and  wanted  to 
look  at  certain  items.  I  told  him  that  he  should  see 
Mr.  Abdul. 

Q.     You  referred  him  to  Mr.  Abdul? 

A.     Yes,  sir. 

Q.  With  regard  to  whether  there  were  sufficient 
funds  on  hand  at  any  one  time,  at  the  specific  times 
for  which  these  returns  were  prepared  and  the 
checks  were  drawTi,  was  it  not  your  understanding — 
you  previously  stated,  did  you  not,  that  there  was 
an  account  set  up  to  represent  the  taxes  withheld? 

A.     Depository  receipt. 

Q.     Well,  and  even  after  that  was  there  not  an 
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account  in  your  books  showing  taxes  withheld,  ac- 
crued taxes?  A.    Accrued  taxes,  yes. 

Q.  Was  it  your  understanding  that  those  monies 
were  held  in  trust  for  the  United  States  ? 

Mr.  Hoddick:  Just  a  minute.  We  will  object  to 
it  as  a  leading  question. 

The  Court:    Objection  sustained. 

Q.  (By  Mr.  Crmnpacker) :  What  was  your 
understanding  with  respect  to  those  funds'? 

A.     It  should  have  been [270] 

Mr.  Hoddick:  Just  a  second.  I  will  object  to  that 
as  being  entirely  immaterial  and  irrelevant  and  also 
assuming  a  fact  not  in  evidence,  that  there  was  such 
fund  that  existed. 

The  Court:  The  witness  has  already  testified 
that  there  was  an  account  set  up  of  taxes  withheld, 
accrued  taxes. 

Mr.  Hoddick:  Yes,  your  Honor.  This  is  a  ques- 
tion, however,  that  implies  the  term  ''fund"  as  dis- 
tinguished from  this  ledger  account  of  accrued 
taxes. 

The  Court:  Yes,  you  are  correct  there.  The  ob- 
jection is  sustained. 

Q.  (By  Mr.  Crumpacker) :  What  was  your 
understanding  with  respect  to  that  account  as  to 
what  that  represented? 

A.  That  represented  that  the  Home  Furniture 
owed  the  government  taxes. 

Q.  In  connection  with  the  1953  returns,  you 
stated  you  believed  there  was  sufficient  monies  at  the 
time  that  was  prepared  and  the  check  was  dra\^m? 
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A.    Yes,  sir. 

Q.     But  not  as  to  the  1954  return? 

A.    Yes,  sir. 

Q.  Was  the  reason  that  there  was  not  sufficient 
funds  because  other  obligations  had  been  paid,  other 
checks  had  been  sent  out  by  Mr.  Abdul  to  pay  credi- 
tors! 

Mr.  Hoddick:  I  object  to  the  question  as  leading 
and  suggestive.  [271] 

The  Court:     Sustained. 

Mr.  Crumpacker:  Your  Honor,  this  is  based  on 
the  Court's  question. 

The  Court:  The  objection  is  sustained.  I  have 
another  question  in  mind  that  I  am  reluctant  to  ex- 
amine witnesses  on  in  a  trial  of  this  nature.  But  I 
would  like  to  ask  this  question  and  if  counsel  want 
to  ask  other  questions  on  the  basis  of  it,  they  may. 

Mr.  Wantanabe,  will  you  describe  briefly  to  the 
jury  the  nature  of  the  other  obligations  of  the  Home 
Furniture  Company,  Limited,  during  the  period  of 
1954  and  1955  ?  Do  you  know  what  I  mean  by  that  ? 

The  Witness :     Yes,  sir. 

The  Court:     Describe  it,  please. 

The  Witness:     Our  obligations'? 

The  Court:  Besides  wages.  You  have  already 
gone  into  that. 

The  Witness:  The  obligations  were  to  pay  his 
employees,  his  creditors,  the  finance  company  that 
he  had  collected  the  fimds  for,  and  the  debenture 
bonds,  dividends  that  was  due  to  the  debenture 
holders.  That's  about  all. 
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The  Court:  The  creditors  is  a  very  broad  term. 
You  said  some  time  ago  that  the  business  was  house- 
hold furnishings  and  furniture? 

The  Witness:     Yes,  sir.  [272] 

The  Court:  What  was  the  nature  of  the  obliga- 
tions, if  any,  with  respect  to  the  purchase  of  goods 
which  were  put  on  sale*? 

The  Witness:  It  was  on  a — I  believe  it  was  on 
a  30-day  account  to  be  paid  within  30  days  of  the 
purchase  from  wholesalers.  And  at  times  we  had 
drafts,  I  believe,  sight  drafts  from  the  manu- 
facturers from  the  mainland. 

The  Court:     Does  that  pretty  well  cover  it? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Crumpacker) :  What  time  of  the 
month  did  you  previously  state  that  you  prepared 
the  tax  returns,  approximately? 

A.    About,  usually  about  the  23rd. 

Q.     Was  it  ever  before  that? 

A.  Sometimes  earlier,  maybe  about  the  second 
week. 

Q.  Let  me  ask  you  this :  In  each  instance  during 
1954,  the  first  three  quarters  returns  were  prepared, 
as  well  as  the  last  quarter  of  1953,  from  the  time 
you  prepared  the  return  until  the  day  it  was  due, 
namely,  the  end  of  the  month,  were  there  in  each 
instance  sufficient  receipts  by  the  corporation  with 
which  to  pay  those  taxes  ? 

A.  I  couldn't  give  you  a  definite  answer  on  that, 
Mr.  Crumpacker. 

Q.     But    you    have    stated    in    response    to    the 
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Court's  questions  that  during  this  whole  time  there 
were  other  obligations  [273]  being  paid  out  continu- 
ally to  creditors  of  the  corporation? 

A.     Yes,  sir,  there  were,  of  the  creditors. 

Q.     The  creditors  of  Mr.  Abdul's  selection? 

A.     I  believe  so. 

Q.  In  other  words,  whichever  ones  he  decided 
to  pay?  A.     Yes,  sir. 

Q.  And  out  of  all  those  monies  paid  to  other 
creditors  would  there  have  been  sufficient  money  to 
pay  these  taxes  ?  A.     I  would  say,  I  believe  so. 

Q.  You  were  asked  if  it  was  your  practice  to 
write  checks  for  Mr.  Abdul's  signature  when  you 
knew  there  were  not  sufficient  funds  to  cover  them. 
I  believe  you  said  you  did.  I  would  like  to  have  you 
clarify  that.  Did  you  not  answer  that  it  was  because 
you  knew  that  certain  checks  were  held  back? 

A.  Well,  because  actually,  as  I  said,  he  paid  cer- 
tain bills  or  certain  obligations  as  his  wish,  and  that 
knowing  that  receipts  for  the  day  have  already  been 
deposited 

Q.  In  order  to  assist  him  in  determining  whether 
or  not  to  send  out  or  how  many  checks  to  send  out, 
you  earlier  stated,  did  you  not,  that  you  prepared  a 
how-goes-it  sheet  to  the  best  of  your  ability  showing 
what  funds  were  available  ? 

A.     Daily  summary. 

Q.     Daily  summary"? 

A.  Of  course,  the  daily  summary  consists  of  all 
the  checks  written.  [274] 

Q.     But  it  also  showed  other  information? 
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A.    Yes,  sir. 

Q.  So  that  he  would  know  how  much  funds  were 
available  at  the  time?  A.    Yes,  sir. 

Q.  At  least  to  the  best  of  your  ability  to  deter- 
mine that?  A.    Yes,  sir. 

Q.  Now,  you  stated,  I  believe,  that  you  did  not 
actually  hold  an  amount  in  dollars  aside  which  rep- 
resented these  withholdings  from  the  wages,  is  that 
right?  A.     Yes,  sir. 

Q.  However,  during  this  whole  period  of  1954 
and  the  first  part  of  1955,  did  your  books  not  show 
that  such  monies  w^ere  held  aside  ?  Did  you  not  have 
an  account,  as  you  earlier  testified,  showing  that 
these  monies  were  withheld? 

A.  The  monies  were  never  withheld.  It  was  with- 
held from  the  employees.  That  is  accrued  taxes. 

Q.     The  employees  were  not  paid  the  money? 

A.  They  were  not  paid  the  gross  amount.  They 
were  paid  net,  due  after  taxes. 

Q.     And  your  books  reflected,  did  they  not 

A.    Yes,  sir. 

Q.  during  this  whole  period  that  these  pay- 
ments have  been  withheld [275] 

A.     Yes,  sir. 

Q.  I  am  confused.  I  don't  know  whether  anyone 
else  is.  Will  you  state  once  more  what  you  meant 
when  you  said  that  you  were  overdrawn?  Do  you 
mean  that  you  were  overdrawn  in  your  books  or 
that  you  were  in  fact  overdrawn  with  the  bank? 

A.  We  were  overdrawn  in  the  books  and  some- 
times we   were   overdrawn  in   the  bank.   too.   The 
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bank  would  call  us  and  tell  us  that  the  account  is 

overdrawn. 

Q.  And  in  that  latter  instance,  how  often  was 
that  during  1954?  A.     I  can't  recall,  sir. 

The  Court:     What? 

The  Witness:     I  can't  recall. 

Mr.  Crumpacker:     I  have  no  further  questions. 

Re-Recross-Examination 
By  Mr.  Hoddick : 

Q.  Mr.  Watanabe,  you  testified  that  the  em- 
ployees were  not  paid  the  gross  amount  of  their 
wages'?  A.     Yes,  sir. 

Q.  It  is  a  fact,  is  it  not,  that  there  were  several 
occasions  during  1954  when  the  pay  checks  issued  to 
the  employees  or  to  some  of  the  employees  bounced! 

A.  I  believe  at  times  the  bank  would  not  accept 
our  checks. 

Q.  In  other  words,  there  were  insufficient  funds 
in  [276]  fact  in  the  bank  to  even  cover  wages  at 
times?  A.     I  believe  so. 

Q,  Aside  from  the  various  obligations  which 
you  mentioned  to  the  judge  of  Home  Furniture 
Company,  Limited?  A.     Yes,  sir. 

Q.     There  were  also  items  such  as  utilities  to  pay  ? 

A.    Yes,  sir. 

Q.    And  advertising  that  had  to  be  purchased  ? 

A.     Yes,  sir. 

Q,     And  occasionally  obligations  on  contracts  that 
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went  bad  that  you  had  to  sign  them  over  with  re- 
course ? 

A.     Whether  it  was  recourse,  it  was  signed  back. 

Q.     But  it  became  an  obligation  of  the  Home 
Furniture  Company? 

A.     It  was  an  obligation  of  the  Home  Furniture. 

Q.  Unless  you  made  good  that  obligation,  Mr. 
Abdul  could  not  continue  to  get  the  discount  credit? 

A.     That  was  the  agreement.   I  am  not  sure. 

Q.  That  was  something  that  had  to  be  paid  in 
order  to  keep  the  business  going? 

A.  Actually  what  happened,  they  took  it  out 
from  the  new  contract  when  it  was  sent  over 

Q.  So  that  listed  the  gross  amount  of  the  re- 
ceipts that  came  back? 

A.  The  net,  gross  and  net  amount.  Not  the 
gross.   The  [277]  net  amount. 

Q.  I  am  not  too  familiar  with  the  terms  of  the 
merchant's  field.   What  is  a  sight  draft? 

A.  It  is  a  draft  that  is  payable  after  he  sees  the 
merchandise.  That  would  be,  he  pays  that  after  he 
accepts  that,  sees  the  merchandise;  if  he  wants  it, 
he  will  accept  it. 

Q.  Well,  when  the  merchandise  arrives  here 
from  the  west  coast,  it  is  held  on  the  dock  until  a 
sight  draft  is  paid?  A.     Yes,  sir. 

Q.  And  is  it  not  also  a  fact  that  Home  Furniture 
Company,  Limited,  would  have  to  pay  storage  on 
this  merchandise  that  was  held  on  the  dock  ? 

A.  Storage  and  demurrages.  If  and  when  the 
expiration  time  expires 
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Q.  So  the  sight  draft  was  paid  and  the  sooner 
the  sight  draft  was  paid,  the  lower  the  overhead  on 
the  receipt  on  this  particular  merchandise? 

A.     Yes,  sir. 

Q.  And,  of  course,  he  had  to  have  merchandise 
in  order  to  be  in  the  furniture  business? 

A.     In  business. 

Mr.  Hoddick:     That's  all. 

Mr.  Crumpacker:  One  question  based  on  that, 
your  Honor. 

The  Court:  This  will  be  the  last  question  of 
this  [278]  witness? 

Mr.  Crumpacker:     Yes. 

Q.  (By  Mr.  Crumpacker)  :  You  say  or  you  said 
numerous  disbursements  were  made  to  pay  the  sight 
draft  to  get  the  furniture.  What  you  are  saying, 
then,  is  that  during  this  period  when  these  taxes 
were  delinquent,  Mr.  Abdul  was  buying  new  furni- 
ture, making  purchases  for  the  corporation  of  new 
furniture  with  money  which  could  have  been  used 
to  pay  these  taxes,  is  that  correct? 

Mr.  Hoddick:  I  object  to  the  question  as  leading 
and  suggestive  and  sunmiarizing  the  witness'  testi- 
mony. 

The  Court:  The  objection  is  sustained.  You  are 
excused,  Mr.  Watanabe.  [279] 
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JAMES  WALKER 
a  witness  on  behalf  of  the  plaintiff,  being  duly 
sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Crumpacker : 

Q.  Will  you  state  your  name  for  the  record, 
please  ?  A.     Jimmy  Walker. 

Q.     And  your  occupation? 

A.     Radio  announcer. 

Q.     Do  you  know  the  defendant  in  this  case  ? 

A.    I  do. 

Q.     Is  he  in  this  courtroom? 

A.    Yes,  he  is.  [295] 

Q.     Will  you  identify  him? 

A.    Mr.  Abdul.    (Indicating.) 

Mr.  Hoddick :  We  will  stipulate  that  the  witness 
has  identified  the  defendant. 

The  Court:     Very  well. 

Q.  (By  Mr.  Crumpacker)  :  How  do  you  know 
him? 

A.  From  business  dealings  when  he  was  in  the 
furniture  business. 

Q.     And  how  long  have  you  known  him? 

A.    Approximately  eight  or  nine  years. 

Q.  Directing  your  attention  to  on  or  about  the 
first  day  of  February,  1955,  did  you  have  occasion 
to  have  a  conversation  with  Mr.  Abdul  wherein  the 
subject  of  federal  taxes  was  involved? 

A.     Yes,  I  did. 
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Q.  Will  you  state  where  that  was  and  what  the 
conversation  was? 

The  Court:     And  who  was  present. 

Q.  (By  Mr.  Crumpacker) :  And  who  was 
present  ? 

Mr.  Hoddick:  Might  I  object  to  the  question  as 
involving  several  parts  and  have  the  time,  place  and 
persons  present  established  first? 

The  Court :  That  is  the  better  procedure,  I  think, 
Mr.  Crumpacker. 

Q.  (By  Mr.  Crumpacker)  :  Where  was  this  con- 
versation? [296] 

A.  At  the  offices  of  Home  Furniture  Company 
on  South  Beretania  Street. 

Q.  And  what  time  of  day  or  do  you  recall  the 
date  or  the  day  of  the  week? 

A.  On  or  about  February  1st,  I  assume  it  must 
have  been  in  the  afternoon  because  evidently  I 
would  have  had  to  come  off  the  radio  broadcast  and 
I  usually  come  off  at  one  o'clock. 

Q.  And  who  was  present  besides  the  defendant 
and  yourself,  if  you  recall? 

A.  An  oriental  gentleman  whom  I  assume  to  be 
one  of  the  employees  of  Home  Furniture.  In  what 
capacity,  I  don't  know. 

Q.    Anyone  else  ? 

A.     Mr.  Abdul  himself. 

Q.    And  what  was  the  nature  of  your  visit  there  ? 

A.  To  try  to  offset  an  action  that  Mr.  Abdul 
was  contemplating  where  I  was  a  co-maker  on  a 
purchase  contract  from  Home  Furniture. 
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Q.  And  how  did  the  question  of  federal  taxes 
come  up? 

A.  Well,  I  explained  to  Mr.  Abdul  at  the  time 
that  I  was  unable  to  do  very  much  on  the  matter  be- 
cause I  was  indebted  to  Uncle  Sammy  for  some  ex- 
cise taxes  of  some  ten  years  ago  which  I  was  pay- 
ing off  every  month  and  is  still  being  paid  off.  And 
that  my  first  obligation  was  to  the  federal  govern- 
ment. Specifically  I  said  Uncle  Sam,  and  after  I 
get  through  with  them  then  I  can  take  care  of  other 
matters.  And  at  that  time  I  was  [297]  miable  to  do 
anything  about  it.  So  the  retort  that  I  got  from 
Mr.  Abdul  at  the  time  was 

The  Court:  Instead  of  having  a  retort,  Mr. 
Walker,  will  you  trj^  to  give  the  words  spoken  as 
best  you  can  remember? 

The  Witness:  All  right,  your  Honor.  When  I 
mentioned  this  to  Mr.  Abdul  his  words,  as  far  as  I 
can  remember,  "I  don't  give  a  damn  for  Uncle 
Sammy.  I  come  first  and  I  will  get  my  money  be- 
fore Uncle  Sammy  and  I  have  ways  of  doing  it." 
And  the  conversation  carried  on  further  as  to  the 
fact  that  he  had  to  have  his  money  and  he  didn't 
care  how  he  was  going  to  get  it  and  would  leave 
no  stone  unturned  until  that  bill  was  collected,  al- 
though I  was  not  the  purchaser  but  only  the  co- 
maker. 

Q.  (By  Mr.  Crumpacker)  :  Was  that  the  sum 
and  substance  of  the  conversation? 

A.     It  was. 

Mr.  Crumpacker:     I  have  no  further  questions. 
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Mr.  Hoddick:  May  it  please  the  Court,  I  move 
to  strike  the  entire  testimony  of  the  witness  as  being 
entirely  immaterial  and  irrelevant  to  the  issues 
raised  in  this  indictment.  It  is  irrelevant  and  that 
simply  is  it.  It  has  nothing  to  do  with  what  Mr. 
Abdul's  state  of  mind  was  about  his  own  taxes 
which  he  may  or  may  not  have  owed  at  that  time  or 
doesn't  relate  to  any  particular  taxes  which  he  is 
charged  with  having  owed  and  not  paid  in  the  in- 
dictment. I  was  going  to  say  that  this  conversation 
that  Mr.  Walker  has  testified  about  apparently  [298] 
concerned  solely  a  debt  that  he  owed  the  Home  Fur- 
nishings Company  and  taxes  which  he  owed  Uncle 
Sam. 

The  Court :     The  motion  is  denied. 

Mr.  Hoddick:  May  I  have  a  moment,  your 
Honor?   (Defense  counsel  confer.) 

Mr.  Hoddick:  Your  Honor,  the  defendant  has 
a  further  motion  to  make  at  this  time  which  we  ask 
leave  to  make  in  the  absence  of  the  jury. 

The  Court:  You  may  make  the  motion  in  the 
presence  of  the  jury.  If  it  is  necessary  to  argue 
it,  the  argument  will  take  place  in  the  absence  of 
the  jury. 

Mr.  Hoddick:  Your  Honor,  we  move  for  a  mis- 
trial in  this  proceeding  on  the  basis  of  the  testi- 
mony just  given. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
you  will  be  excused  until  called  by  the  Court. 

(Jury  leaves  courtroom  at  9:10  a.m.)  [299] 
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The  Court:  Let  the  record  show  the  jury  is 
present,  the  defendant  and  his  counsel.  The  motion 
is  denied. 

Cross-Exami  nation 

ByMr.  Hoddick:  [311] 


GEORGE  D.  STRATTON 
a  witness   on  behalf  of  the  plaintiff,  being   duly 
sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Crumpacker: 

Q.    Will  you  state  your  name,  please? 

A.     My  name  is  George  D.  Stratton. 

Q.     Your  occupation? 

A.  I  am  a  collection  officer  assigned  to  duties 
in  the  Honolulu  office. 

Q.    What  office? 

A.     The  Honolulu  office. 

Q.     Of  what? 

A.     Of  the  Internal  Revenue  Service. 

Q.  What  were  your  duties,  what  was  your  occu- 
pation in  1955? 

A.     It  was  the  same,  collecting.  Internal  Revenue. 

Q.  Directing  your  attention  to  the  month  of 
April,  1955,  did  you  have  occasion  in  your  duties 
to  have  an  assignment  in  connection  with  the  taxes 
for  the  Home  Furniture  Company? 

A.     I  did. 
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Q.  And  will  you  explain,  will  you  state  when 
that  was? 

A.  On  April  22nd,  in  1955,  I  was  assigned  four 
accounts  to  collect.  Our  terminology  there  calls  them 
the  DA's.  Those  are  taxpayer's  delinquent  accounts 
upon  the  Home  Furniture  Company,  Limited.  [320] 

*     *     « 

Q.  Now,  back  to  your  call  after  the  first  of  the 
year,  when  was  that?  A.     January  4th. 

Q.     What  took  place?  A.     1956. 

Q.    What  took  place  then? 

A.  I  called  on  Mr.  Abdul  and  informed  him 
that  it  was  necessary  that  I  collect  these  accounts, 
that  if  he  did  not  voluntarily  pay  them  I  would  be 
forced  to  take  legal  action  to  collect  the  accounts. 
I  explained  to  Mr.  Abdul  what  I  meant  by  legal 
action,  and  by  legal  action  I  meant  proceed  to  levy 
by  distraint.  Mr.  Abdul  said,  I  don't  want  you  to 
do  that  but  I  would  like  to  make  another  part-pay- 
ment offer.  I  told  Mr.  Abdul  I  did  not  have  au- 
thority to  make  a  part-payment  offer  but  that  due 
to  his  poor  paying  record  in  the  past  that  if  he 
desired  to  make  a  part  payment  record  he  must  see 
my  superior  officer  who  at  that  time  was  Mr.  Her- 
bert Chock,  the  [332]  group  chief.  We  left  it  at 
that  and  I  returned  to  the  office  and  conversed  with 
Mr.  Chock  on  the  case,  all  phases  of  the  case  up  to 
that  point.  Mr.  Chock  was  in  agreement  with  me 
as  to  not  accepting  a  part-time  offer  at  that  time. 
So  we  went  over  the  necessary  steps  in  taking  legal 
action  to  collect  the  accounts. 
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Q.     And  what  action  did  you  take? 

A.  We  did  not  take  any  action  by  virtue  of  the 
fact  that  in  one  of  the  local  newspapers  there  was 
noticed  a  big  notice  that  the  Home  Furniture  Com- 
pany was  holding  an  auction  of  their  stock  in  trade. 
I  immediately  went  to  the  Home  Furniture  Com- 
pany to  investigate  and  learn  more  of  this  auction. 
I  found  the  sheriff  there,  or  one  of  the  undersher- 
iffs,  and  learned  of  the  procedure  to  be  held  in  the 
auction.  I  immediately  notified  the  sheriff  that 
our  liens  were  prior  to  any  claims  of  any  other 
creditors  and  that  if  the  auction  was  held  I  would 
distraint  upon  the  sheriff  and  levy  upon  him  for 
all  funds  collected. 

The  result  of  that  was,  it  amounted  to  an  agree- 
ment being  reached  between  the  creditors  and  our 
office  of  allowing  us  to  take  a  per  cent  of  the  net 
l^roceeds  of  the  sale.  The  net  proceeds  from  the 
sale,  I  should  say.  And  to  apply  it  to  Mr.  Abdul's 
outstanding  obligations.  This  per  cent  was  80  per 
cent.  This  seemed  a  satisfactory  arrangement  at 
that  time  for  us  to  collect  the  revenue,  which  we 
did,  to  collect  in  full,  if  [333]  I  remember  right,  and 
the  date  was  February  1st  or  2nd  that  the  sale 
started  up,  until  February  12th  or  13th.  The  funds 
were  collected  in  full  through  that  arrangement. 

Q.     That  is,  all  the  taxes  due  as  of  that  date? 

A.     All  the  taxes  due  as  of  that  date.  [334] 
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Cross-Examination 
By  Mr.  Hoddick : 

Q.  Mr.  Stratton,  at  the  time  that  this  agree- 
ment was  arrived  at,  with  reference  to  taking  80 
per  cent  of  the  proceeds  of  the  auction  of  the  Home 
Furniture  Company,  Limited,  stock  in  trade,  was 
that  arrangement  agreed  to  by  Mr.  Abdul? 

A.     It  was. 

Q.  Did  he  ever  at  any  time  refuse  to  pay  these 
taxes  to  you? 

A.  How  do  you  mean  '^ refuse'"?  He  did  not 
pay  when  asked  to  pay. 

Q.  Did  he  ever  tell  you  that  he  was  not  going 
to  pay?  A.     No,  he  did  not. 

Q.  He  consistently  told  you  that  he  lacked  the 
funds,  is  that  true,  and  had  hoped  to  pay  it  some 
time  in  the  near  future? 

A.     Yes ;  that  is  true.  [335] 

*     *     * 

Q.  So  any  payments  that  were  received  by  vir- 
tue of  this  allocation  of  percentage  of  the  proceeds 
of  the  auction  came  after  January  30th  ? 

A.    Yes,  that's  right. 

Q.  And  any  payments  that  were  received  prior 
to  January  30th  would  have  been  pa\Tnents  made 
by  the  taxpayer  on  the  delinquent  accounts? 

A.    Yes,  that  is  true. 

Mr.  Hoddick:  May  I  have  a  series  of  receipts, 
vour  Honor,  marked  for  identification? 
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The  Court:    Are  they  all  together? 

Mr.  Hoddick:  Yes,  your  Honor,  they  are  all  in 
chronological  order. 

The  Court:     How  many  are  there? 

The  Clerk :     Fifteen,  your  Honor. 

The  Court:  They  will  be  marked  as  Exhibit  1, 
Exhibits  [341]  B-1  through  B-15,  for  identification. 

(The  documents  referred  to  were  marked  as 
Defendant's  Exhibits  B-1  through  B-15  for 
identification.) 

Q.  (By  Mr.  Hoddick) :  Mr.  Stratton,  I  hand 
you  Defendant's  Exhibits  B-1  through  -15  for  iden- 
tification and  ask  you  to  identify  those,  please? 
(Handing  documents  to  the  witness.) 

A.  These  are  form  numbers  809.  It  is  a  collec- 
tion officer's  official  receipt  which  he  gives  for  taxes 
paid.  And  these  receipts  are  all  signed  by  myself 
as  the  collection  officer  in  receiving  these  funds. 

Q.  And  I  presume  that  the  date  that  appears  on 
them  is  the  date  that  the  funds  were  received? 

A.     Yes,  sir;  that  is  true. 

Q.  Will  you  go  through  the  receipts  that  you 
have  there  before  you  and  tell  us  what  payments 
were  made  on  what  days  through  January  30,  1956, 
as  shown  by  the  receipts? 

A.     Through  January  30th? 

Q.    Yes. 

A.  You  want  me  to  enumerate  the  amounts,  is 
that  what  you  wish  for  me  to  do? 

Q.    Yes,  the  date. 


United  States  of  America  183 

(Testimony  of  George  D.  Stratton.) 

A.  On  January  30th,  the  sum  of  $547.16  was 
received  from  Home  Furniture.  Likewise  on  Jan- 
uary 30  an  amount  of  $217.10  was  received  from 
the  Home  Furniture.  And  on  Januarj^  [342] 
31st 

Q.  No,  through  January  30th.  Go  back  before 
then.  A.     Oh,  before  that? 

Q.     That's  right. 

A.  On  Januaiy  27th,  a  receipt  for  $1,303.15  was 
received.  Of  that  a  certain  amount  was  cash  and  the 
majority  in  checks.  And  on  January  28th  an 
amount  of  $433.35  was  received.  And  then  there  are 
two  here  that's  prior  to  January  30th. 

Q.     And  two  on  January  30th? 

A.     That's  right,  sir. 

Q.  Now,  between  the  payments  that  were  made 
prior  to  the  auction  and  the  payments  that  were 
made  from  the  proceeds  derived  from  the  auction, 
the  defendant  in  this  case  paid  in  full  the  taxes, 
penalty  and  interest  assessed  up  to  that  time,  is 
that  correct? 

A.  Pardon  me,  I  was  thinking  of  something 
else  there.  Will  you  restate  that  question  ?  I  'm  very 
sorry. 

Q.  I  say,  through  the  payments  made  prior  to 
the  auction  by  the  defendant  and  the  payments  made 
from  the  proceeds  of  the  auction,  the  defendant 
paid  all  taxes  due,  interest  and  penalties  assessed 
up  to  that  time,  did  he  not? 

A.     That  is  true,  yes. 

Q.     And  that  covered  all  taxes  due,  all  ]:>e]in1ties 
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and  interest  assessed  for  the  last  quarter  of  1953, 
the  first  three  quarters  of  1954,  and  a  penalty  on 
the  last  quarter  of  '54,  and  [343]  the  first  two  quar- 
ters of  1955?  A.     Right. 

Q.     Is  that  correct? 

A.    Yes,  sir;  that's  correct. 

Q.  And,  as  a  matter  of  fact,  Mr.  Stratton,  when 
the  money  had  been  all  counted  up  in  the  till  of 
the  Internal  Revenue  Service,  it  was  found  that 
he  had  overpaid  by  about  $117  which  was  returned, 
is  that  correct? 

A.     I  believe  you  are  right  on  that,  sir. 


Redirect  Examination 

By  Mr.  Crumpacker:  [344] 

*     *     * 

Q.  (By  Mr.  Crumpacker)  :  We  will  strike  that 
question  and  let  me  ask  you,  these  Defendant's  B-1, 
-2,  -3,  -4,  -5  for  identification  showing  payments 
received  January  27,  28,  30,  31st,  in  what  form  were 
those  payments  received? 

A.  These  payments  were  received  in  the  form 
of  cash  and  checks.  [345] 

Q.     From  whom?  A.     From  Mr.  Abdul. 

Q.  Did  they  have  any  connection  with  the  auc- 
tion? A.     They  did. 

Q.  Can  you  explain  why  they  were  received  be- 
fore the  auction  or  how  they  were  received  before 
the  auction? 
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A.  May  I  state  that  maybe  I  have  the  wrong 
starting  date  of  the  auction.  I  had  a  clipping  put 
away  in  my  file,  personal  file  in  the  office,  but  I 
could  not  find  that.  But  I  do  know  that  the  funds 
here  are  from  the  result  of  the  auction  sale,  that  I 
know. 

Q.  Well,  does  your  reference  to  those  receipts 
refresh  your  memory  as  to  the  date  of  the  begin- 
ning of  the  auction? 

A.     They  do  very  much,  sir. 

Q.  Well,  by  reference  to  them  can  you  recall 
definitely  what  date  it  was? 

A.  It  was  either  the  first  or  second  day  of  the 
auction. 

Q.  No;  I  say,  what  is  the  date  of  the  auction? 
My  question  to  you  is,  by  reference  to  these  receipts 
can  you  refresh  your  memory  as  to  when  the  auc- 
tion began? 

A.  In  reference  to  these  receipts  evidently  on 
the  26th  or  27th  of  January  instead  of  the  30th  of 
January.   May  I  elaborate  a  little  on  this? 

Q.  Yes;  I  would  like  to  have  you  explain  it  if 
you  can. 

A.  I  called  daily  on  Mr.  Abdul  to  check  the 
funds,  the  80  per  cent.  He  had  it  all  counted  out 
by  checks  and  cash.  [346]  The  other  20  per  cent 
went  to  his  other  creditors,  I  assume.  I  do  not 
know.  But  it  went  to  some  funds.  But  we  were 
entitled  80  per  cent  by  the  agreement.  Mr.  Abdul 
had  the  funds  either  at  the  close  of  the  day  of  the 
sale  or  the  following  morning,  which  such  funrl^^,  T 
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picked  up  every  day.   And,  as  I  stated  awhile  ago, 
this  refreshes  my  memory  that  evidently  the  sale  did 
start  on  the  26th  or  27th,  and  I  made  erroneous 
testimony  in  saying  it  started  the  30th.  [347] 

*     *     * 

Mr.  Hoddick:     That's  correct. 

The  Court:  Well,  that  objection  will  be  over- 
ruled and  they  will  be  received  in  evidence  as  Ex- 
hibits 15,  16,  17,  18  and  19. 

(The  documents  referred  to  were  received  in 
evidence  as  Plaintiff's  Exhibits  15,  16,  17,  18 
and  19.) 

Mr.  Crumpacker:     The  individual  returns? 

The  Court:  Yes,  and  18  and  19.  You  did  not 
offer  20. 

Mr.  Crumpacker:     No. 

Mr.  Hoddick:  Your  Honor,  may  the  record  re- 
flect that  I  believe  your  Honor  asked  me  whether 
our  only  objection  is  one  of  lacking  materiality, 
and  I  replied,  yes.  We  also  add  to  that  objection 
the  objection  of  irrelevancy. 

The  Court :  Yes,  the  objection  will  be  overruled. 
The  Court  will  recess  until  1 :45. 

(The  Court  recessed  at  12:03  p.m.)  [358] 
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RAYMOND   A.    FIELLIN 

a  witness  on  behalf  of  the  plaintiff,  having  previ- 
ously been  sworn,  resumed  and  testified  further  as 

follows:  [413] 

*  *     * 

Cross-Examination 

By  Mr.  Hoddick:  [427] 

*  *     * 

Q.  But  from  your  examination  of  the  records, 
and  so  on — well,  eliminate  the  "so  on" — from  your 
examination  of  the  records  and  from  your  confer- 
ence with  Mr.  Abdul  and  Mr.  Watanabe  and  any 
other  person  who  might  have  been  connected  with 
the  corporation,  you  saw  nothing  w^hich  would  have 
led  you  to  believe  [436]  that  these  returns  were 
inaccurate,  would  you? 

Mr.  Crumpacker:  I  object  to  that  as  asked  and 
answered.  I  will  stipulate  if  counsel  desire  that 
the  returns  were  accurate,  your  Honor. 

Mr.  Hoddick:     That  will  be  satisfactory. 

The  Court:     Very  well. 

Mr.  Hoddick:  I  assume  that  covers  all  of  the 
returns,  Mr.  Crumpacker? 

^Ir.  Crumpacker:     Yes. 

Q.  (By  Mr.  Hoddick)  :  By  the  time  you  had 
closed  your  investigation,  Mr.  Fiellin,  you  had  as- 
certained, had  you  not,  that  the  Plaintiff's  Exhibit 
No.  2,  which  is  the  return  for  the  last  quarter  of 
1953,  had  been  filed  and  had  been  paid  in  full,  inter- 
est, penalty  and  principal? 

A.     I  don't  believe  that  that  was  paid  at  the  time. 
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It  was  received  without  remittance.  And  during 
October,  November,  Mr.  Hughes  made  a  payment  of 
a  thousand  dollars  on  it.  But  I  don't  think  it 
had  been  paid  in  full.  That  would  be  shown  on 
that  form  899. 

Q.     You  know  now  it  has  been  paid  in  full  ? 

A.  I  believe  it  has.  But  I  would  want  to  look 
at  the  899  before  I  said  so. 

Q.    Is  that  that  certificate?  A.    Yes. 

(Mr.  Hoddick  hands  a  document  to  the  wit- 
ness.) [437] 

A.  This  shows  a  payment  on  October  21st  of 
1955  of  a  thousand  dollars  and  a  liability  of 
$2,987.58.  At  the  time  I  concluded  my  investigation 
that  was  the  status  of  that  return. 

Q.     And  when  does  it  show  final  payment? 

A.     February  3rd,  1956. 

Q.  And  no  balance  due  on  the  principal,  pen- 
alty or  interest? 

A.     It  doesn't  show  that  any  balance  was  due. 

Mr.  Crumpacker:  Excuse  me.  I  don't  under- 
stand that  question.   Is  that  in  regard  to  19 

Mr.  Hoddick:     Last  quarter  of  1953. 

Q.  (By  Mr.  Hoddick) :  With  reference  to 
Plaintiff's  Exhibit  No.  4,  which  is  the  quarterly 
return  for  the  first  quarter  of  1954,  what  payments 
had  been  made  thereon  as  of  November,  1955? 

Mr.  Crumpacker:  Your  Honor,  I  will  object  to 
this  questioning.  I  believe  that  899  has  already  been 
explained  and  it  speaks  for  itself.  I  don't  think  we 
should  n-o  into  this. 


United  States  of  America  189 

(Testimony  of  Raymond  A.  Fiellin.) 

Mr.  Hoddick :  Your  Honor,  he  was  investigating 
the  lateness  of  filing  and  the  lateness  of  payment. 

The  Court:     The  objection  is  overruled. 

A.  The  March,  1954,  quarter  was  paid  on  Feb- 
ruary 28,  1955. 

Q.     (By  Mr.  Hoddick)  :     In  full? 

A.    Yes.  [438] 

Q.  And  how  about  the  penalty  and  interest  on 
that  quarter? 

A.     They  were  paid  on  May  19,  1955. 

Q.  By  the  way,  what  is  the  rate  of  interest  on 
these  matters  for  delinquent  returns  ? 

A.     I  don't  know. 

Q.  As  to  the  second  quarter  of  1954,  when  was 
that  paid?  A.     January  30,  1956. 

Q.  And  when  were  the  penalties  and  interest 
on  that  quarter  paid  ? 

A.  May  25th — well,  there  is  an  accumulation 
here.  The  return  itself  was  paid  with  an  N8F  check. 
That  check  was  returned  and  it  goes  back  as  another 
charge.  Then  a  ])ortion  of  the  check  was  paid  on 
January  27,  1956.  And  interest  and  a  lien  fee  on  that 
amount  was  paid  on  January  28,  1956.  And  in  full 
then  on  January  30,  1956.  Then  the  delinquency 
penalty  and  the  interest  on  the  penalty  were  paid 
as  of  May  25,  1955,  in  full,  as  of  January  30,  1956. 

Q.     It  had  been  paid  in  full?  A.     Yes. 

Q.     Penalty  and  interest  and  principal? 

A.  Let's  see  if  it  crops  up  again  over  here.  (Re- 
ferring to  document.)  Yes. 

Q.  As  to  the  third  quarter  of  1954,  when  Avas 
that  paid  in  full,  penalty,  interest  and  principal  ? 
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A.  The  amount  of  the  return  was  paid  on  Feb- 
ruary 28,  1955.  [439]  Penalty  and  interest  paid  on 
May  1st,  1955. 

Q.  And  as  to  the  first  quarter  of  1955 — withdraw 
that — when  were  the  penalties  and  interest  paid  on 
the  last  quarter  of  1954"? 

A.     They  were  paid  on  May  19,  1955. 

Q.  And  that  was  also  a  return  which  was  filed 
in  February,  1955?  A.     Yes. 

Q.  As  to  the  first  quarter  of  1955,  when  had  full 
payment  of  principal,  penalty  and  interest  been 
made? 

A.  First  quarter  of  1955  was  paid  in  full  as  of 
February  10,  1956. 

Q.     And  the  second  quarter  of  1955? 

A.     Was  paid  as  of  February  6,  1956. 

Q.  So  that  as  of  February,  the  end  of  February 
1956,  as  to  all  of  the  forms  941  which  are  the  sub- 
jects of  this  indictment,  penalty,  interest  and  princi- 
pal had  been  paid? 

A.     2-10-56  is  the  last  date.  [440] 


DANIEL  LAWRENCE  ABDUL 
a  witness  in  his  own  behalf,  being  duly  sworn,  testi- 
fied as  follows : 

Direct  Examination 


By  Mr.  Hoddick:  [492] 


*     *     * 
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The  Court:  Well,  the  book  will  be  marked  as 
Exhibit  H  for  identification. 

(Mr.  Hoddick  shows  book  referred  to  to  Mr. 
Crumpacker.) 

Q.  (By  Mr.  Hoddick) :  Mr.  Abdul,  I  hand  you 
Defendant's  Exhibit  H  for  identification  and  ask 
you  if  you  can  identify  that  book?  (Handing  book 
to  the  witness.) 

A.  Yes,  this  is  the  book  where  the  records  of  the 
transactions  at  the  store  were  kept  in. 

Q.     Who  kept  the  records  in  that  book? 

A.  Several  bookkeepers  that  we  have  had  in  the 
past,  and  the  last  one  being  Watanabe.  Also  the 
check  by  Leman  and  Hough. 

Q.  And  that  is  a  record  of  various  accounts  and 
transactions  of  the  Home  Furniture  Company, 
Limited,  is  that  correct?  A.     Yes. 

Q.  Are  you  able  to  find  in  that  book  any  of  these 
reconciliations  that  you  have  referred  to  that  Mr. 
Watanabe  would  make  at  the  end  of  the  month? 

A.     Yes,  I  have  the  sheets  before  me  now\ 

Q.  And  is  there  such  a  reconciliation  for  the 
end  of  each  month?  A.     Yes,  there  is. 

Q.  What  are  those  sheets  numbered  for  purposes 
of  identifying  their  position  in  Defendant's  Exhibit 
H  for  identification  ?  [506] 

A.     Just  these  particular  sheets? 

Q.     Just  the  sheets  covering  the  reconciliation. 

A.  They  don't  seem  to  have  a  number.  Oh,  yes, 
some  of  them. 
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Q.  Well,  in  what  portion  of  the  book  are  they 
located? 

A.  They  are  located  in  the  portion  under  the 
heading  ''journal." 

Q.  And  they  are  the  last  sheets  in  that  portion 
of  the  book? 

A.  Being  the  third  to  the  last  category  in  the 
book. 

Q.  Now,  is  there  such  a  reconciliation  statement 
there  as  of  December  31,  1953? 

A.    Yes,  there  is. 

Q.    You  have  it  in  front  of  you? 

A.    Yes,  I  have. 

Q.    What  does  it  show  as  the  balance  in  the  bank  ? 

A.     I'm  sorry,  I've  got  the  wrong  place. 

Q.  First  of  all,  can  you  identify  the  handwriting 
in  which  that  reference  reconciliation  was  prepared  ? 

A.    Yes,  this  is  made  by  Watanabe. 

Q.  And  what  does  it  show  as  the  balance  in  the 
bank  on  that  date? 

A.  It  shows  the  balance  in  the  bank  as  of  that 
date  was  $1828.68. 

Q.  And  what  does  it  show  in  terms  of  deposits 
in  transit?  [507] 

A.     $300.90. 

Q.     Making  a  total  of  how  much? 

A.     $2,100.90. 

Q.  And  what  does  it  show  the  terms  of  outstand- 
ing checks?  A.     $3,625.16. 

Q.     Is  there  a  similar  reconciliation  sheet  as  of 
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March  31,  1954?  A.     There  is. 

Q.  What  does  that  show  as  the  balance  in  the 
bank  on  that  date?  I  will  withdraw  that  question. 
In  whose  handwriting  is  that  reconciliation? 

A.    Watanabe. 

Q.  What  does  it  show  as  the  balance  in  the 
bank?  A.     $424.05. 

Q.     $424.05?  A.     That's  right. 

Q.  And  how  much  in  the  form  of  deposits  in 
transit?  A.     $716.48. 

Q.    And  that  totals  what?  A.     $1,140.53. 

Q.     And  what  does  it  show  in  checks  outstanding  ? 

A.     $13,811.88. 

Q.  You  have  a  similar  reconciliation  statement 
there  as  of  June  30,  1954?  [508] 

A.     Yes ;  I  have. 

Q.     In  whose  handwriting  is  that  statement? 

A.     Watanabe. 

Q.  And  what  does  it  show  in  terms  of  balance  in 
the  bank?  A.     $261.54. 

Q.    How  much  in  deposits  in  transit? 

A.     None. 

Q,     None?  A.     None. 

Q.  What  does  it  show  in  terms  of  checks  out- 
standing? A.    $8,647.95. 

Q.  Now,  will  you  see  if  there  is  a  reconciliation 
statement  as  of  September  30,  1954? 

A.     Yes ;  I  have. 

Q.     And  in  whose  handwriting  is  it? 

A.     Watanabe. 
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Q.  What  does  that  show  in  terms  of  balance  in 
the  bank?  A.     $57.12. 

Q.     How  much?  A.     $57.12. 

Q.     And  how  much  in  deposits  in  transit? 

A.    None. 

Q.     None?  A.     None.  [509] 

Q.     How  much  in  checks  outstanding? 

A.     $6,847.14. 

Q.  Was  there  a  similar  statement  there  for  De- 
cember 31,  1954?  A.    Yes. 

Q.    In  whose  handwriting  is  that  statement? 

A.     Watanabe. 

Q.  And  what  does  it  show  as  the  balance  in  the 
bank?  A.     $2,825.34. 

Q.  And  how  much  in  the  form  of  deposits  in 
transit?  A.    $251.15. 

Q.     How  much  in  terms  of  checks  outstanding? 

A.    $15,665.30. 

Q.  What  is  the  last  month  for  which  a  recon- 
ciliation statement  has  been  prepared  or  is  con- 
tained in  that  book?  A.     January  of  1955. 

Q.  And  it  was  in  February  of  1955,  that  Mr. 
Watanabe  stopped  working  on  a  full-time  basis  ? 

A.  That's  right.  He  continued  to  work  from  that 
time  on  a  part-time  basis,  to  do  the  very  same  work. 

Q,  Now,  you  have  heard  Mr.  Watanabe 's  testi- 
mony to  the  effect  that  you  maintained  a  manila 
folder  in  your  desk?  A.    Yes. 

Q.     In  which  you  held  back  checks? 

A.    Yes;  I  did.  [510] 

Q.     And  how  would  you  determine  what  checks 
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to  hold  back  and  what  checks  to  send  through  for 

-payment  1 

A.  We  only  paid  the  things  that  we  just  abso- 
lutely had  to  pay  in  order  to  keep  the  doors  open. 

Q.  When  did  you  first  set  up  this  holdback 
folder? 

A.  I  believe  it  was  in  the  latter  part  of  1953 
when  we  started  having  our  trouble  with  the  finance 
company. 

Q.  The  reconciliation  statement  for  March  of 
1954  shows  checks  outstanding  in  the  amount  of 
$13,811.88.  Would  all  the  checks  which  totaled  that 
amount  be  contained  in  your  holdback  folder  as  of 
that  date  or  had  some  of  them  been  sent  out  for 
payment  1 

A.  There  were  a  good  many  of  them  that  were 
out  in  transit  somewhere  between  our  office  and  the 
creditor  that  we  had  mailed  it  out  to.  Some  of  them 
were  still  in  the  folder. 

Q.  Are  you  able  to  tell  today  what  proportion 
of  that  $13,811.88  had  been  put  through  for  pay- 
ment and  what  proportion  was  in  your  folder  ? 

A.     I  would  not  be  able  to  tell  today. 

Q.  Would  your  answer  be  the  same  for  the  other 
totals  of  outstanding  checks  of  these  other  recon- 
ciliation sheets  that  you  refer  to? 

A.     Yes ;  my  answer  would  be  the  same. 

Q.  Some  would  have  been  put  through  for  pay- 
ment and  some  were  still  held?  [511] 

A.     That's  right. 

Q.     And  your  reason  for  holding  them  ? 
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A.  We  just  didn't  want  to  have  checks  outstand- 
ing, checks  delivered  to  people  that  we  owed  obli- 
gations to  that  would  not  clear  through  the  bank. 

The  Court:  I  can't  hear.  Would  you  please  read 
that  answer? 

(The  reporter  read  the  last  answer.) 

The  Court:    Keep  your  voice  up,  Mr.  Abdul. 

Q.  (By  Mr.  Hoddick) :  Did  there  ever  occur 
any  instances  when  checks  which  you  put  through 
for  payment  did  bounce? 

A.  Yes;  it  happened  quite  frequently.  As  care- 
fully as  we  tried  to  be  in  checking  the  balances  at 
the  bank  and  running  our  recaps  each  day  to  try  to 
avoid  having  it  happen.  And  it  did  happen.  [512] 

*     *     * 

Q.  And  on  other  occasions  when  you  were  in 
conference  with  either  Mr.  Fiellin  or  Mr.  Stratton, 
the  testimony  that  you  made  statements  that  you 
thought  they  had  been  mailed  and  if  they  hadn't 
received  them  you  didn  't  know  where  they  were  ? 

A.    Yes. 

Q.  Now,  at  the  time  that  you  made  such  state- 
ments to  the  representatives  of  the  Internal  Rev- 
enue Service  concerning  these  particular  returns, 
these  particular  tax  returns  about  which  they  testi- 
fied, did  you  in  fact  believe  that  you  had  mailed 
those  returns? 

A.  I  knew  that  the  returns  had  not  been  mailed, 
that  I  was  trying  to  gain  time  in  which  to  raise  the 
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cash  to  pay  the  taxes.  At  no  time  did  I  ever  try  not 
to  pay  it.  I  just  didn't  have  the  funds  to  [520] 
pay  it. 

Q.  And  what  were  your  reasons  for  continuously 
putting  them  off  on  appointments  and  asking  to 
come  back  later? 

A.  Hoping  to  be  able  to  find  some  source,  raise 
the  funds  that  we  needed,  borrow  the  funds  that 
were  needed,  have  a  sale,  move  a  group  of  mer- 
chandise to  get  cash  to  be  able  to  pay  the  taxes. 

Q.  Did  you  ever  tell  Mr.  Watanabe  not  to  show 
any  particular  corporate  record  or  document  to  the 
representatives  of  the  Internal  Revenue  Service  ? 

A.     Never. 

Q.  You  heard  testimony  by  Mr.  Fiellin  and  per- 
haps by  Mr.  Stratton  that  when  he  asked  you  for 
particular  documents  from  time  to  time  and  par- 
ticular records  you  would  go  to  the  safe  and  would 
return  and  say  that  you  couldn't  find  them.  Did 
you,  in  fact,  know  where  the  records  were? 

A.  Well,  Mr.  Watanabe  was  working  for  us  on 
a  part-time  basis  at  that  time,  and  working  for  us 
on  a  part-time  basis  he  had  many  of  the  books  and 
records  over  at  his  house  to  be  able  to  do  the  post- 
ing. So  many  of  the  things  were  not  there  at  the 
store.  And  I  would  have  to  arrange  for  him  to  bring 
it  in  so  that  we  could  be  able  to  show  the  informa- 
tion to  Mr.  Fiellin  or  Mrs.  Burns  or  Mr.  Stratton 
or  whoever  came  in  to  look  for  them.  [521] 
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Cross-Examination 
(Continued) 

By  Mr.  Crumpacker:  [554] 

*     *     * 

Q.  Now,  let  me  ask  you,  isn't  it  true  that  in  your 
dealings,  not  only  with  the  Bishop  Bank  but  also 
with  these  other  people  that  you  dealt  with,  one  of 
the  methods  that  you  were  using  to  make  sales  was 
to  take,  for  example,  a  four  [559]  hundred  dollar 
bedroom  set,  and  tell  the  customer — say  a  customer 
comes  in  and  he  says  he  can't  make  a  down  pay- 
ment, and  you  say  that  is  all  right,  we  will  just 
mark  it  up  four  hundred,  fifty  dollars  and  give 
you  credit  for  fifty  dollars  down  payment  and  then 
you  discount  the  paper  with  the  bank  at  the  amount 
of  four  hundred  dollars,  which  is  exactly  the  price 
that  your  furniture  was  marked  at  in  the  first  place. 
Isn  't  that  the  type  of  practice  you  were  doing  f 

Mr.  Hoddick :  Your  Honor,  we  will  object  to  the 
question  as  being  immaterial  and  irrelevant  to  any 
issue  in  this  case.  And  it  is  outside  the  scope  of  the 
direct  examination. 

The  Court :     The  objection  is  overruled. 

A.     That  was  not  my  practice. 

Q.     (By  Mr.  Crumpacker):     You  deny  that? 

A.     I  deny  that. 

Q.  Let  me  ask  you  about  some  of  your  other 
practices.  Isn't  it  true  that  you  made  a  practice 
of  taking  a  contract  from  somebody  when  you  sold 
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them  some  furniture  or  something  else  from  your 
store,  and  if  it  turned  out  later  that  they  were  un- 
able to  make  the  payments  regularly,  you  would 
have  them  sign  a  promissory  note  on  top  of  the 
contract  for  additional  amount  of  money?  Wasn't 
that  a  practice  of  yours  also? 

A.  If  the  account  had  become  a  collection  ac- 
count and  there  were  attorney's  fees  and  collection 
fees,  involved  in  [560]  the  collection 

Q.  Were  you  collecting  attorney's  fees  your- 
self? 

A.  At  one  time  we  had  a  collection  agency  han- 
dling our  collections,  and  later  we  had  them  col- 
lected from  an  attorney's  of&ce  and  when  the  ac- 
count became  a  collection  account  we  would  add 
onto  the  account  the  attorney's  fees  and  collection 
fees  and  any  cost  of  court  that  may  be  involved 
in  the  collection  of  the  account. 

Q.  Well,  you  collected  the  money  yourself  and 
you  added  attorney's  fees  on  it? 

A.  Well,  we  either  collected  it  through  our  of- 
fice or  through  the  attorney's  office  and  the  attorney 
was  getting  the  percentage  of  collections  to  take  care 
of  his  work  m  handling  the  collections. 

Q.  Explain  this  promissory  note  proposition? 
How  did  that  work? 

A.  If  the  account  became  delinquent  and  it  be- 
came a  collection  account,  it  was  turned  over  either 
to  a  collection  agency  at  first  and  later  directly  to  an 
attorney.  We  would  add  onto  the  account  the  attor- 
ney's fees,   collection  fees,  any  costs  of  court   in- 
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volved  in  the  account,  and  he  would  sign  the  prom- 
issory note  for  that  amount. 

Q.  And  that  was  after  the  contract  had  already 
been  discounted?  It  was  out  of  your  hands,  wasn't 
it? 

A.  That  was  when  the  account  had  been  re- 
ferred back  to  [561]  us  for  collection. 

Q.  Do  you  know  Mrs.  Sawtelle  of  the  Better 
Business  Bureau?  A.     Yes,  I  do. 

Q.     You  are  pretty  familiar  with  her,  aren't  you? 

A.     I  know  who  she  is. 

Q.     You  had  lots  of  conversations  with  her? 

A.  I  had  conversations  over  the  telephone  with 
her. 

Q.  Complaints  about  the  way  you  were  doing 
business,  is  that  right? 

A.  There  were  several  complaints  which  we 
straightened   out  to   her   satisfaction. 

Q.  You  think  they  were  straightened  out  to  her 
satisfaction?  A.     I  believe  so. 

Q.  Do  you  remember  Mr.  and  Mrs.  Nicholas 
Aguinoy?  Let  me  refer  you  to  December  of  1954. 
Do  you  recall  selling  a  tricycle  and  two  toy  autos 
to  Mr.  and  Mrs.  Aguinoy  for  $66.75? 

Mr.  Hoddick:  Your  Honor,  we  object  to  the 
question  as  being  immaterial  and  irrelevant  to  any 
issue  in  the  case.  It  is  improper  and  I  fail  to  see 
what  the  method  of  doing  business  with  some  of  his 
customers  has  to  do  with  this  case. 

The  Court :  If  that  is  a  real  ground  of  your  ob- 
jection, then  it  is  overruled,  Mr.  Hoddick. 
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Q.  (By  Mr.  Crumpacker)  :  Do  you  recall  that 
sale?  [562] 

A.  I  do  not  recall  the  particular  sale,  no.  The 
name  sounds  familiar  enough  for  me  to  believe  that 
they  did  have  an  account  with  us  but  I  can't  re- 
member the  items  that  were  purchased  or  when. 

Q.  Well,  your  memory  was  refreshed  by  Mrs. 
Sawtelle,  was  it  not,  on  several  occasions  ? 

A.     Well,  it  may  have  been  at  that  time 

Q.  And  you  recall  talking  to  her  about  just  what 
the  charges  were  in  connection  with  this? 

A.     I  don't  remember. 

Q.     AVith  this  sale? 

A.     I  don't  remember  the  amount. 

Q.     You  don't  remember  the  amount? 

A.     No,  I  do  not. 

Q.  Do  you  remember  that  you  later  got  him  to 
sign  a  note  for  $127.00? 

A.  I  do  not  remember.  We  may  have.  I  do  not 
remember  it. 

Q.  Isn't  it  true  that  at  a  time  when  Mr.  and 
Mrs.  Aguinoy  had  paid  a  total  of  $50.00  on  this 
$66.75  sale  and  they  were  delinquent  on  several 
payments  you  told  them  that  there  was  a  balance, 
that  their  balance  was  $123.26  and  you  made  them 
sign  a  note  and  took  $3.00  from  them  in  cash  and 
made  them  sign  a  note  for  $120.26? 

A.  I  do  not  remember.  If  I  had  the  ledger  card 
in  front  [563]  of  me,  I  might  be  able  to  look  it  up 
and  see. 

Q.     Do  you  remember  giving  numerous  explana- 
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tions  of  that  to  Mrs.  Sawtelle,  none  of  which  seemed 

to  satisfy  her? 

A.  I  talked  to  Mrs.  Sawtelle,  I  believe,  twice  on 
the  telephone.  And  we  finally  settled  the  account. 

Q.  In  an  amount  substantially  less  than  the 
amount  in  the  promissory  note,  isn't  that  correct? 

A.     I  do  not  remember. 

Q.  You  sold  watches,  did  you  not,  during  this 
period  as  well  as  furniture? 

A.  At  one  time  we  did.  And  then  we  discontinued 
selling  any  jewelry  items. 

Q.  What  do  you  know  was  the  excise  tax  item 
which  I  believe  is  shown  in  the  original  taxes  in 
your  file  in  connection  with  the  third  quarter — the 
fourth  quarter  of  1953?  I  believe  there  were  shown 
in  your  books  an  excise  tax  item  of  some  $170.00. 
What,  if  you  know,  did  that  have  to  do  with  it? 

Mr.  Hoddick:  Your  Honor,  I  object  to  that  as 
being  immaterial  and  irrelevant  and  outside  of  the 
scope  of  the  direct  examination.  It  concerns  a  with- 
holding tax. 

The  Court:  Is  this  for  the  purpose  of  showing 
a  state  of  mind,  Mr.  Criunpacker? 

Mr.  Crumpacker :  Yes,  your  Honor,  for  impeach- 
ment purposes. 

The   Court:     The   objection  is   overruled.    [564] 

Q.  (By  Mr.  Crumpacker) :  Do  you  know  what 
those  excise  taxes  were  for? 

A.  The  excise  taxes  that  we  reported  and  paid 
were  for  some  jewerly  items  and,  I  believe,   also 
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perhaps  some  luggage  items;  any  of  the  items  that 

had  an  excise  tax  due  on  them  were  reported. 

Q.  Isn't  it  true,  Mr.  Abdul,  that  during  the 
latter  part  of  1953,  at  least,  you  w^ere  making  a 
practice  of  writing  up  the  sales  of  watches  as  fur- 
niture in  order  to  avoid  paying  the  excise  tax? 

A.     No,  it  was  not. 

Q.  It  is  true,  is  it  not,  that  you  were  writing  up 
the  sales  of  watches  as  furniture? 

A.     No,  it  was  not. 

Q.     You  deny  that?  A.     Yes,  I  deny  that. 

Q.  Do  you  recall  a  certain  former  employee  of 
yours  quitting  because  of  that  practice? 

A.     No,  I  do  not. 

Q.  You  will  acknowledge,  will  you  not,  Mr. 
Abdul,  that  you  had  a  pretty  sad  experience  with 
performance  on  contracts  which  you  sold?  When  I 
say  ''sad  experience"  I  mean  people  did  not  make 
too  regular  payments,  isn't  that  correct? 

A.  As  I  stated  before,  we  sold  our  contracts  to 
the  Equitable  Plan  Company  on  a  non-recourse 
basis.  We  did  not  [565]  bill  them.  We  did  not  ask 
them  to  make  payment.  We  didn't  get  after  them. 
We  only  accepted  the  funds  for  the  Equitable  Plan. 

Q.  And  that  was  a  pretty  good  deal  for  you,  I 
take  it,  because  you  could  sell  to  anybody  for  no 
down  payment,  write  it  up  as  a  down  payment,  and 
then  discount  the  contract  to  Equitable  Plan  and 
wash  your  hands  up,  is  that  right? 

A.     We  did  not  do  that. 
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Q.  Well,  if  it  was  a  non-recourse  basis,  isn't 
that  correct? 

A.     But  we  did  not  do  that. 

Q.  You  deny  that  you  ever  sold  furniture  with- 
out a  down  payment? 

A.  We  sold  furniture  where  we  allowed  a 
trade-in  or  we  g'ot  a  down  payment. 

Q.  Well,  maybe  a  down  payment  of  one  or  two 
dollars,  a  token  down  payment  %  Did  you  make  many 
sales  that  way?  A.     We  got  a  down  payment. 

Q.  Well,  I  am  asking  you,  did  you  make  many 
sales  with  merely  a  token  down  payment,  that  is, 
of  just  one  or  two  or  three  or  four  or  five  dollars 
for  a  large  sale  ?  A.     Not  for  a  large  sale,  no. 

Q.  And  you  deny  that  you  ever  marked  the 
price  up  to  take  care  of  the  down  payment  ? 

A.     That  was  not  our  practice.  [566] 

*     *     * 

Q.  It  is  true,  Mr.  Abdul,  that  you  received  nu- 
merous complaints  about  the  method  of  advertising 
that  you  used  at  Home  Furniture  Company? 

Mr.  Hoddick:  I  am  going  to  object  to  that  as 
immaterial  and  irrelevant. 

The  Court:     The  objection  is  overruled. 

A.  We  didn't  receive  numerous  complaints.  We 
did  receive  [578]  complaints  from  time  to  time  from 
the  Better  Business  Bureau.  We  would  explain  what 
we  were  doing  in  the  ads  and  what  we  thought  the 
ad  conveyed.  And  it  would  be  acceptable  to  the 
Better  Business  Bureau. 
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Q.  It  is  true,  is  it  not,  that  you  made  use  of 
matter  which  came  from  nationally  advertised 
goods,  blocking  out  the  nationally  advertised  names, 
and  using  those  to  advertise  goods  of  an  inferior 
quality  ? 

Mr.  Hoddick:  We  renew  our  objection  as  ir- 
relevant and  immaterial. 

The  Court:     The  objection  is  overruled. 

A.  The  matters  that  were  used  to  a  great  ex- 
tent were  not  supplied  by  us.  We  would  design 
an  ad  to  sell  a  mattress.  The  newspaper  would 
supply  the  picture  of  t-he  mattress  that  was  being 
offered  and  sometimes  they  blocked  off  the  names  so 
that  the  name  could  not  be  seen.  But  it  only  showed 
the  picture  of  the  item  that  was  being  offered  for 
sale. 

Q.  (By  Mr.  Crmnpacker)  :  In  other  words,  you 
are  saying  that  this  was  the  practice  of  the  news- 
paper and  not  of  Home  Furniture  ? 

A.  We  didn't  have  a  complete  mat  service,  no. 
The  newspaper  had  a  mat  service. 

Q.  Well,  let  me  ask  you  specifically,  do  you  re- 
call a  complaint  about  a  chrome  furniture  set  which 
you  advertised,  a  table  and  four  chairs,  and  which 
you  used  the  mat  of  Virtue  [579]  Brothers  to  ad- 
vertise another  chrome  furniture  set;  do  you  recall 
that  specific  instance? 

A.  I  don't  recall  it  specifically,  no.  We  may  have 
done  it.  I  don't  remember. 

Q.     It  is  true,  is  it  not,  that  you  were  making  a 
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general    practice    of    misrepresenting    your    goods 

through  your  newspaper  ads? 

A.  No,  we  never  misrepresented  the  goods.  We 
gave  a  description  of  the  goods  and  the  price  the 
goods  w^ere  being  offered  at. 

Q.  But  you  did,  did  you  not,  use  the  same  format 
that  was  prepared  by  nationally  advertised  goods 
which  appeared  in  the  paper  advertising  those,  and 
merely  blocked  out  the  name  and  have  the  same  pic- 
ture in  the  newspaper  for  goods  which  you  were 
selling  for  a  substantially  lesser  price,  isn't  that 
true? 

A.  Well,  in  the  case  of  the  chrome  dining  room 
set,  all  the  chrome  dining  room  sets  that  we  handled 
were  all  nationally  advertised.  We  may  not  have 
had  a  picture  from  that  particular  company  to  show 
in  our  ad,  and  we  used  another  picture  to  show  in 
our  ad. 

Q.  A  picture  of  a  set  which  sold  for  a  higher 
price,  is  that  right?  A.     No,  not  necessarily. 

Q.  Well,  isn't  it  true  that  this  Virtue  Brothers 
five  [580]  piece  set  sold  for  $57.50  and  yours  were 
advertised  with  the  same  advertisement  without  the 
name  Virtue  Brothers  for  $39.50? 

A.     I  don't  remember  that,  no. 

Q.  That  could  have  happened,  though,  couldn't 
it?  A.     I  do  not  believe  so,  no. 

Q.    Would  it  help  if  I  showed  you  the  ad  itself? 

A.     It  would. 

Q.     I  will  see  if  I  can  find  it  during  the  recess. 
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Let  me  ask  you  this:  Do  you  think  that  such  a 

practice  is  a  fair  and  honest  practice? 

A.  As  I  stated  earlier,  none  of  the  furniture 
stores  here  in  town  had  a  complete  mat  service.  The 
newspapers  maintained  a  mat  service.  And  they 
would  show  pictures  out  of  their  mat  service  on 
items  that  we  advertised.  And  it  was  a  common 
practice  with  all  furniture  stores. 

Q.  You  didn't  answer  my  question.  Do  you  think 
such  a  practice  is  an  honest  practice,  regardless  of 
who  does  it? 

Mr.  Hoddick:  We  will  object  to  that,  your 
Honor,  as  being-  irrelevant.  The  fact  of  the  practice 
not  having  been  established  in  this  case,  for  one 
thing. 

The  Court:     The  objection  is  sustained. 

Q.  (By  Mr.  Crmnpacker) :  Was  it  true  that 
you  received  complaints  with  regard  to  such  adver- 
tising not  only  in  connection  with  chrome  furniture 
but  carpet  sweepers,  steel  utility  tables,  rugs,  studio 
couches,  mattresses  and  box  springs,  and  [581]  so 
on? 

A.  I  do  not  remember  those  complaints  specif- 
ically, no. 

Q.     But  you  did  receive  complaints? 

A.  We  did  receive  some  complaints  from  ihQ 
Better  Business  Bureau.  We  explained  what  we 
were  doing  in  the  ad,  what  we  were  trying  to  ac- 
complish, what  the  ad  was  trying  to  say,  and  we 
seemed  to  have   explained  to   their  satisfaction. 
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Q.  As  a  matter  of  fact,  you  say  you  explained 
it  to  their  satisfaction,  but,  as  a  matter  of  fact,  as 
a  result  of  those  conversations  you  discontinued  the 
practice,  isn't  that  correct,  at  least  temporarily  1 

A.  I  don't  remember  them  influencing  me  in  dis- 
continuing advertising,  no. 

Q.  I  mean  the  practice  that  I  referred  to,  not 
advertising,  I  mean  that  type  of  advertising. 

A.  We  did  the  same  type  of  advertising  through- 
out the  entire  period  that  we  advertised. 

Q.  Well,  specifically  as  a  result  of  the  complaints 
you  discontinued  the  use  of  Virtue  Brothers '  mat  for 
that  chrome  furniture  set,  did  you  not? 

A.  We  continued  to  use  whatever  mat  was 
available  in  advertising  chrome  sets. 

The  Court:  Is  this  a  convenient  place  to  inter- 
rupt your  examination"^ 

Mr.  Crumpacker:     Yes.  [582] 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
you  will  be  excused  for  a  ten-minute  recess. 

(A  recess   was   taken.) 

After  Recess 

The  Court:  The  record  will  show  the  jury  is 
present,  the  defendant  and  his  counsel. 

Q.  (By  Mr.  Crumpacker) :  I  would  like  to  ask 
you  just  two  more  brief  questions  about  discount- 
ing and  assigning  for  collection  of  new  sales.  It  is 
true,  is  it  not,  Mr.  Abdul,  that  on  at  least  one  oc- 
casion vou  assigned  the  same  accoimt  for  collection 
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to  two  different  collection  agencies,  both  of  whom 

collected  on  if?  A.     I  do  not  remember  that. 

Q.     You  don't  remember"? 

A.  I  do  not  remember  ever  having  such  an  ac- 
count. 

Q.     It  could  have  happened,  though"? 

A.     I  do  not  believe  so,  no. 

Q.  The  other  question  with  regard  to  your  sales, 
isn't  it  true  that  you  sold  to  a  good  number  of  peo- 
ple on  relief? 

A.  Not  if  they  indicated  that  they  were  on  re- 
lief. We  did  make  some  sales  to  people  based  on 
the  application  for  purchase  after  getting  the  credit 
report,  and  then  it  was  later  discovered,  it  was  later 
disclosed  that  they  were  on  relief  at  the  time  that 
the  purchase  was  made,  but  it  was  unknown  to  us 
at  that  time.  [583] 

Q.  And  you  discovered  that  after  you  already 
made  the  sale? 

A.  After  the  sale  had  been  made,  after  a  few 
payments  had  been  made,  after  they  became  delin- 
quent and  we  started  investigating  the  account. 

Q.  In  other  w^ords,  you  did  sell  to  people  on  re- 
lief without  ever  ascertaining  initially  that  they 
were  on  relief,  is  that  right  ? 

A.  We  would  take  their  credit  application  and 
get  a  credit  bureau  report.  Based  on  the  application 
and  the  credit  bureau  report,  we  would  grant  them 
credit.  And  then  it  was  later  discovered  that  we 
did  have  one  in  particular  that  I  do  remember,  who 
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was  on  relief  at  that  time,  although  at  that  time 

we  did  not  know  that  she  was  on  relief. 

Q.  Well,  isn't  it  true  that  at  least  ultimately  it 
came  out  that  a  substantial  number,  namely,  some- 
thing close  to  a  hundred  sales  on  time  were  made 
to  people  who  were  on  relief? 

A.     I  do  not  believe  it  was  as  high  as  that,  no. 

Q.     Not  as  high  as  that?  A.     No.  [584] 

*     *     * 

Q.  (By  Mr.  Crumpacker) :  You  do  acknowl- 
edge, nevertheless,  that  you  knew  when  that  return 
for  the  last  quarter  of  1953  was  put  on  your  desk 
in  January,  1954,  that  you  knew  it  was  due  by  the 
end  of  January,  is  that  right?  [597] 

A.     That  is  right. 

Q.     And  knowing  that,  you  didn't  file  it? 

A.     Because  we  didn't  have  the  money. 

Q.  You  understand  that  you  have  an  obligation 
besides  paying  the  money  to  file  a  tax  return? 
You  understand  that? 

A.  Yes.  But  my  understanding  was  that  the 
money  should  accompany  the  tax  return. 

Q.  You  heard  Mr.  Watanabe  state  on  the  stand 
that  he  told  you  at  least  one  time  that  you  could 
file  a  return  without  paying  the  tax? 

A.  I  do  not  remember  him  calling  it  to  my  at- 
tention, no. 

Q.     But  you  heard  him  say  that  on  the  stand? 

A.     I  believe  I  heard  him  say  that,  yes. 

Q.     You  acknowledge   that  the   returns   for   the 
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first  three-quarters  of  1954  were  placed  on  your 
desk  prepared  in  substantially  the  same  form  as 
exhibits  4,  5  and  7  on  a  timely  basis  in  the  month 
following  the  quarter?  A.     Yes,  I  remember. 

Q.  And  you  knew  that  each  one  of  those  was 
due  at  the  end  of  that  month  in  question? 

A.     Yes,  I  do. 

Q.  And  with  that  knowledge  you  didn't  file 
them? 

A.  Only  because  we  didn't  have  the  money  on 
hand  to  pay  it  with  the  report.  [598] 

Q.  Would  it  surprise  you  to  know  that  during 
the  months  of  January,  February  and  March  of 
1954,  your  bank  account,  the  Home  Furniture  bank 
account,  shows  that  over  $70,000.00  went  through  it 
or  approximately  that  much,  at  least  over  $70,000.00 
were  deposited  over  that  period? 

A.  Because  I  believe  that  figure  includes  the  pre- 
vious $120,000.00  for  the  month  of  January  which 
you  gave  me  before. 

Q.  I  think  that  if  you  will  refer  to  your  deposits 
you  will  find  that  the  month  of  January  was 
$29,000.00.  The  month  of  February  was  approxi- 
mately $22,000.00.  The  month  of  March  was  approx- 
imately almost  $22,000.00.  And  the  month  of  April 
a  little  over  $15,000.00.  Out  of  all  that  money  are  you 
telling  this  court  there  was  no  money,  that  none  of 
that  belonged  to  Uncle  Sam,  the  United  States,  for 
taxes  ? 

A.  As  I  stated,  as  I  stated  about  the  previous 
four-month  period,  October,  November,  December 
and  January,  I  had  the  same  situation  here.  We  had 
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outstanding  cheeks  against  those  deposits.  And  if 
they  had  all  been  cleared,  obligations  that  I  had  to 
pay,  and  if  I  did  not  pay  I  would  have  been  out  of 
business. 

Q.  In  effect  you  are  stating,  are  you  not,  that 
you  are  remaining  in  business  by  the  use  partially 
of  the  money  belonging  to  the  United  States,  is  that 
right? 

A.  I  was  remaining  in  business  to  try  and  raise 
enough  capital  to  take  care  of  all  the  obligations 
that  we  had,  including  [599]  the  taxes  and  other 
obligations  such  as  salaries,  rents,  utilities,  and  the 
cost  of  doing  business  and  paying  for  the  merchan- 
dise that  we  were  selling. 

Q.  And  you  acknowledge,  do  you  not,  that  part 
of  the  money  you  were  using  was  money  which  be- 
longed to  the  United  States? 

Mr.  Hoddick:  Your  Honor,  I  am  going  to  object 
to  the  form  of  the  question.  It  may  have  been  money 
due  to  the  United  States  but  not  belonged  to  the 
United  States. 

The  Court:     The  objection  is  overruled. 

A.  Because  it  is  my  belief  that  we  didn't  have 
this  money  in  the  first  place.  As  I  stated  earlier, 
w^e  had  trouble  even  cashing  the  net  amount  of  the 
employee's  salaries. 

Q.  (By  Mr.  Crumpacker) :  But  there  was 
money  there,  isn't  that  true? 

A.     I  don't  believe  so,  no. 

Q.  Well,  are  you  saying,  then,  that  these  figures 
of  the  bank's  are  incorrect? 
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A.  Oh,  we  had  obligations  that  we  had  committed 
ourselves  to  meet. 

Q.  Didn't  you  include  among  those  the  taxes  to 
the  United  States? 

A.  I  included  among  those  the  obligations  that 
we  had  to  meet  in  order  to  keep  our  doors  open. 
And  if  we  didn't  meet  them  we  would  have  been 
closed  up.  [600] 

Q.  So  then  you  figured  that  if  you  sidestepped 
the  United  States  long  enough  you  could  stay  in 
business,  is  that  about  the  size  of  it? 

A.  I  was  trying  to  raise  the  money  to  pay  the 
taxes  as  well  as  all  the  other  obligations  that  we  had. 

Q.  In  connection  with  the  second  quarter  of 
1954  return,  I  note  that  the  months  of  May,  June 
and  July  show^  deposits  of  something  over  $52,000.00. 
In  our  account  with  the  American  Security  and 
the  Central  Pacific  Bank.  Are  you  stating  or  will 
you  state  at  this  time  vvhether  or  not  that  money  was 
also  available  to  you  to  pay  taxes  with? 

A.  We  constantly  were  overdrawn  in  our  bank 
account  on  checks  that  had  been  issued  on  commit- 
ment to  permit  us  to  keep  our  doors  open. 

Q.  And  all  this  time,  you  acknowledge  you  kept 
the  returns  for  the  fourth  quarter  of  '53,  the  first 
three  quarters  of  '54  in  your  so-called  holdback 
file,  is  that  right?  A.     Yes. 

Q.  At  the  same  time  you  were  spending  these 
monies  which  I  have  recited  for  other  obligations? 

A.  Well,  the  obligations  that  I  stated  which 
would  enable  us  to  keep  our  doors  open.  [601] 
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SETTLING  OF  INSTRUCTIONS 

(In  Chambers) 

The  Court:  We  will  go  through  the  Defendant's 
requested  instructions  first.  Numbers  1  through  12 
will  be  refused.  Number  13  will  be  given  in  sub- 
stance. I  think  I  have  a  general  instruction  on  that. 

Mr.  Criunpacker :     May  I  make  a  comment  on  14  ? 

The  Court:     Yes. 

Mr.  Crumpacker :  And  this  comment  applies  to  a 
niunber  of  subsequent  instructions.  The  words  ''in 
an  attempt  to  evade  and  defeat  the  tax"  are  not 
matters  which  apply  to  odd  counts,  certainly. 

Mr.  Felzer :    We  agree  to  that. 

Mr.  Crumpacker:  Also  at  least  as  to  counts  10 
and  12  it  is  also  not  applicable.  In  view  of  the  Spies 
case,  I  think  that  is  something  that  we  are  faced 
with  as  I  previously  mentioned  to  the  court.  The 
Supreme  Court  discussed  the  statutes,  145  a  or  b  or 
whatever  it  was,  under  the  old  Code.  And  they  dis- 
cussed the  matter  of  attempt.  However,  your  Honor, 
you  will  note  that  the  wording  of  the  statute  is  in 
the  alternative  with  respect  to  an  attempt  or  to  fail 
to  withhold,  account  for  and  pay  over.  And  also  in 
the  new  statute  those  sections  have  been  separated, 
which  clearly  to  me  indicates  an  intent  of  Congress 
to  require  an  attempt  to  evade  or  defeat  the  tax  be- 
cause they  are  in  two  separate  sections.  So  it  can- 
not be  said  now  by  the  court  or  it  couldn't  be  said 
by  the  Supreme  [696]  Court,  it  seems  to  me,  that  an 
attempt  is  necessary  in  the  charge  of  wilfully 
failing  to  account  for  and  pay  over.  So  at  least  as  to 
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counts  8,  10  and  12  I  feel  that  that  also  is  inappli- 
cable. 

Mr.  Hoddick :  Your  Honor,  I  would  like  to  com- 
ment on  that.  It  is  clear  from  the  evidence  that  the 
defendant  has  not  succeeded  in  defeating  or  evad- 
ing the  payment  of  taxes,  or  if  there  is  any  oifense 
it  will  have  to  rely  on  proof  of  his  attempt  to  do  so. 

Mr.  Crumpacker:  Well,  the  offense  is  committed 
at  the  time  the  tax  is  due,  your  Honor.  That  is  the 
question.  I  think  it  has  been  confused  all  through 
by  defendant's  counsel  in  point  of  having  it  ulti- 
mately paid.  They  paid  under  duress  only.  And  the 
question  is,  what  was  the  intent  at  the  time  the  tax 
was  due? 

The  Court:  Isn't  this  matter  covered  substan- 
tially by  one  of  your  instructions? 

Mr.  Crumpacker :     Yes,  it  is. 

The  Court:  We  will  pass  Nmnber  14  for  the 
time  being. 

Mr.  Crumpacker:  I  think  Number  15  was  a  mo- 
tion  

The  Court:  Let  me  lead  this  discussion,  Mr. 
Crumpacker,  and  we  will  make  it  more  orderly,  I 
believe.  Number  15  as  submitted  will  be  refused.  Is 
there  any  objection  to  Nmnber  16?  [697] 

Mr.  Crumpacker:  I  don't  know  whether  there 
was  any  such  evidence.  If  there  was,  I  guess  it  is  all 
right.  Yes,  there  was  some,  yes. 

The  Court:     In  other  words,  no  objection? 

Mr.  Crumpacker:     No  objection. 

The  Court:     Number  17.  Is  there  any  objection? 

Mr.  Crumpacker:     I  had  in  the  back  of  my  mind, 
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although  I  didn't  get  a  chance  to  check  on  it,  the 
words  next  to  the  last  paragraph  ' '  inconsistent  with 
every  reasonable  supposition  of  innocence."  I  had 
in  mind  that  wording  was  more  or  less  frowned  upon 
recently  by  some  courts  and  I  can't  place  just  where. 
Other  than  that,  I  have  no  objection.  The  only  other 
thing  is  that  this,  added  to  the  others,  I  think  I 
coimted  15 

The  Court:  Mr.  Crumpacker,  as  I  said,  if  I  can 
lead  this  discussion  we  will  move  along  a  lot  faster. 
We  will  take  them  up  as  I  call  them.  Number  17 
will  be  given  in  substance.  Number  18  likewise  will 
be  given  as  submitted  or  in  substance.  Any  objection 
to  19? 

Mr.  Crumpacker:     No  objection. 

The  Court:     Number  20? 

Mr.  Crumpacker:     No  objection. 

The  Court:     Number  21? 

Mr.  Crumpacker:     No  objection. 

The  Court    Number  22?  [698] 

Mr.  Crumpacker:  Only  that  it  is  covered  by 
Defendant's  13  in  a  much  broader  sense.  It  is  repeti- 
tion. Other  than  that,  we  have  no  objection. 

The  Court:  But  you  have  no  objection  to  the 
substance  ? 

Mr.  Crumpacker:     No. 

The  Court:  It  will  be  given  in  substance.  Num- 
ber 23? 

Mr.  Crumpacker:  No  objection  except  that  it 
is  given  also  in  Number  24.  I  think  it  is  repetitive. 
They  are  all  invitations  to  acquit. 
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The  Court:  Numbers  23  and  24  cover  the  same 
subject  matter? 

Mr.  Crmnpacker :  Yes.  And  they  are  also  covered 
in  Plaintiff's  Number  16. 

Mr.  Felzer:     We  will  withdraw  24,  your  Honor. 

The  Court:  Niunber  25  will  be  given  in  sub- 
stance. 

Mr.  Crumpacker:  May  I  suggest  that  there  is 
a  wording  in  there  ''must  prove  its  case  without 
any  doubt,"  and  I  think  there  is  a  reasonable  doubt 
that  at  least  should  be  in  there. 

The  Court:  As  I  say,  I  will  give  it  in  substance. 
Likewise  Number  26.  I  am  not  going  to  repeat  a  lot 
of  this. 

IMr.  Felzer:  I  understand.  But  we  had  no  way 
of  knowing.  [699] 

The  Court:     Number  27.  Is  there  any  objection*? 

Mr.  Crumpacker:  I  don't  think  that  is  correct 
in  the  first  place,  your  Honor. 

The  Court:  What  is  your  authority  for  that  in- 
struction ? 

Mr.  Hoddick :  Your  Honor,  it  is  a  general  prop- 
osition of  law  that  Section  7602  only  requires  that 
a  taxpayer  answer  questions  where  he  is  called  in 
under  summons. 

The  Court:     Well,  then,  this  is  not  complete. 

Mr.  Hoddick:  But  there  is  no  evidence  of  a 
summons  ever  having  been  issued  in  this  case.  That 
point  does  not  arise. 

The  Court:  There  is  no  evidence  that  there  has 
been  any  refusal  on  the  part  of  the  taxpayer  to 
answer  any  questions. 
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Mr.  Hoddick:  Well,  your  Honor,  the  refusal  on 
his  part  to  produce  books  after  they  had  the  con- 
ferences with  Mr.  Winter  and  the  other  agents  in 
the  office,  and  the  last  time  that  Mr.  Fiellin  went 
back  and  tried  to  get  documents. 

Mr.  Crumpacker:  The  production  of  books  is 
entirely  different. 

Mr.  Hoddick:  That  is  covered  by  the  same  sec- 
tion of  the  statute,  your  Honor. 

Mr.  Crumpacker:  Well,  I  refer  to  the  regula- 
tions. But  we  will  come  to  that  later  on.  I  don't 
think  this  has  anything  [700]  to  do  with  the  pro- 
duction of  books. 

The  Court :  I  will  pass  Number  27  for  the  time. 
What  have  you  got  to  say  on  28? 

Mr.  Crumpacker:  Again  this  refers  to  Section 
7602.  It  is  not  material  in  this  case. 

Mr.  Felzer:     Section  7605. 

Mr.  Crumpacker:  No,  7605  refers  to  7602,  an 
examination  which  7602  contemplates.  And  that  is 
the  examination  by  way  of  subpoena,  and  so  forth, 
so  I  don't  think  this  is  material  at  all  to  this  case. 

Mr.  Hoddick:  That  is  not  quite  correct,  as  I 
recall  the  section,  your  Honor.  I  can  summarize  it. 
The  first  section  authorizes  the  secretary  or  his 
delegate  to  make  examinations.  And  if  in  the  course 
of  making  them  they  need  the  assistance  of  a  sum- 
mons, that  authority  is  granted  to  use  the  summons. 
And  Section  7605  relates  generally  to  the  examina- 
tion regardless  of  whether  there  is  a  summons  or 

not. 

The   Court:     Well,   do   those   sections  have   any 
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applicability  in  this  case  where  there  were  no  sum- 
mons or  subpoenas? 

Mr.  Hoddick:  Yes,  your  Honor,  we  submit  that 
the  general  power  and  authority  of  employees  or 
delegates  of  the  secretary  to  examine  a  taxpayer's 
books  or  records  or  to  examine  the  taxpayer  are 
contained  in  those  provisions,  7602  or  7601  through 
several  sections  there.  In  fact,  it  states  in  the  first 
statute  in  the  section,  it  starts  off  with  the  gen- 
eral [701]  authority. 

The  Court:  Again  I  think  this  all  hinges  on 
the  issuance  of  a  siunmons.  You  have  no  evidence 
of  any  summons.  That  procedure  was  not  followed. 

Mr.  Hoddick:     I  don't  have  the  statute 

The  Court:     Well,  I  am  just  examining  it. 

Mr.  Hoddick:  My  recollection  is  that  there  are 
two  different  types  of  examinations  that  are  con- 
templated. You  have  here  general  authority  to 
examine  books,  papers,  or  records  which  we  did 
here.  And,  secondly,  to  use  the  summons  if  neces- 
sary. 

The  Court :  That  is  as  far  as  we  go.  From  there 
on  it  is  all  procedure  following  the  summons,  in- 
cluding the  limitation  contained  in  7605(b). 

Mr.  Hoddick:  We  submit  that  7605(b)  does  not 
contain  any  such  limitation.  The  section  as  a  whole 
refers  to  all  of  7602. 

Mr.  Crumpacker:  May  I  suggest  something, 
your  Honor  *? 

The  Court:     Yes. 

Mr.   Crumpacker:     Referring  to   Plaintiff's   In- 
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struction  Number  11,  saving  regulations  116,  120 
and  128,  which  all  provide  that  the  records  must 
be  kept  by  the  employer  in  a  convenient  and  safe 
location  accessible  to  the  Internal  Revenue  officers, 
and  open  for  inspection  at  all  times,  and  I  think 
that  certainly  is  the  interpretation  of  the  Revenue 
Service  under  the  [702]  existing  statutes  which  are 
applicable.  I  think  that  bolsters  the  court's  feeling 
that  this  is  not  applicable  to  this  case. 

Mr.  Hoddick:  The  regulation  may  so  provide, 
your  Honor,  and  in  fact  we  know  that  they  provide 
that  records  will  be  kept  and  be  available  at  all 
times.  But  that  is  not  within  the  limitation  of  the 
statute  as  to  the  number  of  times  the  agents  of  the 
Internal  Revenue  Service  can  ask  to  examine  them 
during  a  single  taxing  period. 

The  Court:  Well,  I  am  going  to  pass  Number 
28  for  the  time  with  the  feeling  that  I  am  going  to 
refuse  it.  But  I  will  allow  you  to  be  heard.  Num- 
ber 29. 

Mr.  Felzer:  Number  29,  we  want  to  change  the 
word  "refusal"  to  "failure"  on  the  second  and 
fifth  lines. 

Mr.  Crumpacker:    What  is  that? 

Mr.  Felzer:  The  word  "refusal"  to  the  word 
"failure." 

The  Court:     What  do  you  have  to  say  to  that? 

Mr.  Crumpacker :  I  think  it  is  clear  from  Section 
7203  that  that  is  a  violation.  I  think  the  instruction 
is  just  all  wet.  As  a  matter  of  fact,  I  again  refer 
to  Plaintiff's  Number  11. 

The  Court :     Well,  I  am  not  concerned  about  the 
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dampness  of  the  instruction.  I  am  only  concerned 
about  its  correctness.  What  is  your  objection'? 

Mr.  Crumpacker :  Well,  it  is  just  a  misstatement 
of  the  law,  your  Honor.  It  is  a  violation  of  Section 
7203,  in  [703]  view  of  the  regulations. 

The  Court:  I  think  the  instruction  as  offered 
is  not  a  correct  statement  of  law  as  applicable  to 
this  case.  It  will  be  refused.  I  think  the  same  is 
true  with  Number  30.  It  will  be  refused. 

Mr.  Felzer :  Section  7202  indicates  that  these  acts 
must  be  wilful. 

The  Court:  Well,  there  is  evidence  of  wilful- 
ness. 

Mr.  Hoddick:  Your  Honor,  on  Number  30  we 
submit  that  the  language  contained  in  the  cases 
which  discuss  wilfulness  in  connection  with  tax 
violations,  the  rule  of  law  is  not  established.  In  fact, 
it  appears  otherwise,  that  the  relations  of  the  tax- 
payer to  the  investigating  agent  of  the  Internal 
Revenue  Service  constitutes  evidence  of  wilfulness 
or  lack  of  wilfulness.  Wilfulness  lies  in  what  was  in 
the  manner,  as  appears  from  those  cases,  evidence 
of  what  was  in  the  man's  mind  at  the  time  that  he 
failed  to  make  the  return  at  the  time.  And  this 
brings  up  the  same  subject  which  we  objected  to 
in  a  number  of  Plaintiff's  instructions. 

The  Court:  Well,  I  will  pass  Number  30  and 
we  will  discuss  that — with  which  one? 

Mr.  Hoddick:  Well,  we  have  three  or  four  of 
them. 

The  Court:     Number  31.  Any  objection  to  that? 

Mr.  Crumpacker:     That  is  the  same  objection  as 
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earlier,  the  wilfulness  or  bad  purpose  is  an  incom- 
pleted instruction,  [704]  particularly  with  respect 
to  the  odd  counts.  And  I  would  suggest  that  this  is 
covered  by  Plaintiff's  Number  7. 

The  Court :  Well,  I  think  the  substance  of  it  has 
to  be  given  and  will  be  given.  Whether  it  will  be 
singled  out  in  this  particular  fashion,  I  can't  say, 
so  I  will  pass  it  for  the  time  being.  But  it  will  be 
given  in  substance.  And  I  think  as  to  Number  32, 
the  general  subject  matter  will  be  covered. 

Mr.  Felzer:  You  mean  that  will  be  given  in 
substance? 

The  Court:  Yes.  And  Number  33  will  be  given 
in  substance.  I  think  I  have  instructed  the  jury 
throughout  on  that  general  subject  matter.  What  do 
you  have  to  say  as  to  Number  34  ? 

Mr.  Crumpacker:     No  objection. 

The  Court:  I  think  the  subject  matter  is  covered 
— this  is  Number  35. 

Mr.  Crumpacker:  Yes,  your  Honor.  Again  it 
confuses  the  two  different  types  of  offenses. 

The  Court:  Well,  I  will  pass  that  for  the  time 
being.  Number  36  will  be  refused.  Here  again  on 
the  definition  of  wilfulness.  And  Number  37,  I  will 
pass  that  for  the  time.  And  likewise  38  and  39. 
What  do  you  have  to  say  as  to  Number  39? 

Mr.  Crumpacker :  I  think  there  is  something  left 
out  in  the  first  place,  somewhere  in  the  first  line  or 
the  first  [705]  clause.  But  aside  from  that,  I  am 
wondering  if  there  is  any  evidence  of  this  latter 
part  which  would  bear  on  that.  I  can't  think  of  any. 


P-- 
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The  Court:  Including  conversations  had  with 
third  parties  or  statements  made? 

Mr.  Crumpacker:  Yes.  To  buttress  the  state- 
ments with  testimony  of  relevant  circumstances. 

The  Court:  Well,  those  are  the  conversations 
had  with  the  Internal  Revenue  Agents,  I  take  it. 

Mr.  Hoddick :  Also  with  his  other  creditors,  your 
Honor,  rearranging  his  financing. 

Mr.  Crumpacker:  Well,  yes,  if  there  is  any  evi- 
dence of  such,  I  have  no  objection  to  it.  I  just 
couldn't  think 

The  Court:  Well,  I  think  there  is  lots  of  evi- 
dence on  that,  and  that  is  the  basis  of  his  defense, 
as  I  understand  it. 

Mr.  Crumpacker:  But  I  would  suggest  that 
there  is  something  incomplete  in  the  first  place.  It 
doesn't  seem  to  make  sense  to  me. 

Mr.  Felzer:  This  is  taken  verbatim  from  the 
instructions  in  the  Foytich  case. 

Mr.  Crumpacker :  Are  you  sure  there  isn  't  some- 
thing left  out? 

The  Court:    Well,  you  can  check  it. 

Mr.  Felzer:     I  checked  it  over.  [706] 

The  Court:  I  will  give  you  an  opportunity  to 
check  it.  You  say  it  was  from  the  Foytich  case? 

Mr.  Felzer:     Yes. 

The  Court:  Number  40.  You  are  asking  the 
court  to  substitute  its  judgment  for  that  of  the 
jury  and  to  give  a  judgment  of  acquittal  on  all 
counts. 

Mr.  Felzer:  Well,  that  is  the  strong  point  in 
our  case. 
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The  Court :  Number  40  will  be  refused.  Number 
41. 

Mr.  Felzer:  The  word  on  the  second  line  should 
be  "abrupt."  And  on  the  fourth  line  it  should  be 
"revenue." 

The  Court:  Number  41  will  be  refused.  Number 
42  will  be  refused.  Number  43  is  not  a  correct  state- 
ment of  the  law.  It  is  not  a  correct  statement  of  the 
law  applicable  to  this  case  and  it  will  be  refused. 
What  do  you  have  to  say  as  to  Number  44,  Mr. 
Crumpacker  ? 

Mr.  Crumpacker:  No  objection  except  the  last 
phrase.  I  think  this  was  taken  from  the  Foytich 
case  and  rewritten  a  little  bit.  The  last  phrase,  as  I 
recall,  in  the  Foytich  case  was  "if  you  take  into 
consideration  all  the  facts  and  circumstances  shown 
by  the  evidence,  including  the  exhibits,  and  deter- 
mine from  such  facts  and  circumstances  what  the 
intent  was."  And  in  here  is  it  whether  the  defendant 
acted  with  criminal  wilfulness.  I  believe  as  I  stated 
that  that  is  the  way  it  came  from  the  Foytich  case. 

Mr.  Felzer:  It  is  taken  from  the  Foytich  case, 
your  Honor.  Mr.  Hoddick  is  checking  it. 

The  Court:  While  you  are  checking  that,  I 
understand.  Judge  Hawkins,  that  you  are  going  to 
address  the  jury  on  behalf  of  the  defendant? 

Judge  Hawkins:     Yes,  your  Honor. 

The  Court:  I  don't  know  how  you  handled  this 
when  you  were  sitting  on  the  bench,  but  it  is  my 
preference  that  counsel  in  arguing  to  the  jury  do 
not  state  that  the  court  will  instruct  you  as  follows, 
but  rather  to  this  effect,  that  the  court  will  instruct 
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you  in  substance.  In  other  words,  instead  of  taking 
it  verbatim,  you  may  use  verbatim  if  you  want 
to 

Judge  Hawkins:     To  this  effect. 

The  Court:  That's  right.  Was  that  your  prac- 
tice? 

Judge  Hawkins:     Yes,  sir. 

The  Court:  I  have  asked  the  attorneys  appear- 
ing in  my  court  to  do  that.  It  is  preferable.  Now, 
have  you  found  thaf? 

Mr.  Felzer:  Yes,  your  Honor.  It  is  a  little  dif- 
ferent. It  says,  the  question  of  intent  is  a  matter  for 
you  jurors  to  determine.  Intent  is  a  state  of  mind 
and  it  is  not  possible  to  look  into  a  man's  mind  to 
see  what  went  on.  The  only  way  you  have  of  arriving 
at  the  intent  of  the  defendant  in  this  case  is  for  you 
to  take  into  consideration  all  the  facts  and  circum- 
stances shown  in  the  evidence,  including  the  [708] 
exhibits,  and  determine  from  such  facts  and  circum- 
stances what  the  intent  of  the  defendant  was  at 
the  time  in  question. 

Mr.  Hoddick:  Your  Honor,  on  that  subject  we 
have  these  instructions  and  covered  them  pretty 
well  and  substituted  the  word  ''wilfulness"  for 
"intent."  That  is  the  word  that  appears  in  the 
statute.  ''Wilfulness"  is  a  hard  enough  subject  to 
grasp  the  meaning  of  without  throwing  it  in  by  way 
of  a  synonym. 

The  Court:  What  do  you  have  to  say  to  that, 
the  substitution  of  "wilfulness"  for  the  word 
"intent,"  Mr.  Crumpacker? 

Mr.    Crumpacker:     I   think   it   is   tw^o    different 
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words.  I  think  ''wilfulness"  is  determined  through 
"intent."  And  trying  to  make  a  substitution,  it  is 
sort  of  taking  two  steps  in  one. 

Mr.  Felzer:  Except  for  the  fact,  your  Honor, 
that  every  one  of  these  sections  uses  the  word 
''wilful." 

The  Court:  Well,  most  of  the  statutes  say 
"wilful"  and  that  goes  to  the  question  of  intent, 
the  state  of  mind. 

Mr.  Felzer:  Well,  we  tried  to  use  the  language 
of  the  statute  as  much  as  possible.  I  can^t  see  any- 
thing wrong  in  the  language  of  the  statute,  in  using 
that.  Even  in  2707 (b)  and  (c)  the  word  "wilful" 
is  used  in  every  case,  in  all  four  of  these  sections. 

The  Court :  Yes.  Well,  it  is  used  in  7201,  which  is 
your  prime  income  tax  evasion  statute.  Well,  the  gen- 
eral, the  [709]  subject  matter  of  this  must  be  given. 
Whether  the  word  "intent"  will  be  used  or  "wil- 
fulness" in  lieu  of  "intent"  or  whether  they  will  be 
used  interchangeably,  I  can't  say  at  the  present 
moment.  So  I  will  pass  that.  But  you  agree,  Mr. 
Crumpacker,  that  the  subject  matter  of  it  must  be 
given  ? 

Mr.  Crumpacker:  Yes.  I  suggest  that  it  is  in 
one  of  mine. 

The  Court:  Number  45.  I  do  not  think  45  is  a 
correct  statement  of  the  law  applicable  to  the  facts 
of  this  case.  I  will  refuse  to  give  it.  The  subject 
matter  of  Number  46  is  necessary  to  the  case.  I 
will  pass  that  for  the  time  being.  The  subject 
matter  of  47  will  be  given.  I  have  a  general  in- 
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struction  on  that  subject  matter.  Number  48  will 
be  refused.  Have  you  had  time  to  enlarge  upon 
Number  49? 

Mr.  Hoddick:  Your  Honor,  we  haven't  had  time. 
May  we  offer  as  a  substitute  for  49  the  instruction 
as  given  in  United  States  versus  Fujimoto?  I  think 
Your  Honor  probably  has  a  copy  of  it.  And  to  be 
given  in  its  entirety. 

The  Court :  I  think  I  do.  I  will  ask  my  secretary 
for  it.  Number  50. 

Mr.  Felzer:  This  I  am  almost  certain  is  taken 
from — we  will  withdraw  Number  50. 

The  Court :  Number  50  may  be  withdrawn.  Num- 
ber 51  will  be  given  in  substance.  Number  52.  If  I 
should  make  such  a  statement,  I  will  give  in  sub- 
stance Number  52.  And  something  [710]  to  the 
effect  in  Number  53.  Number  54  will  be  refused. 
Now  we  have  the  Plaintiff's  instructions.  Any  ob- 
jection to  Plaintiff's  Number  1? 

Mr.  Felzer:  Yes,  your  Honor.  Paragraph  2 
w^hich  refers  and  cites  as  its  authority  2707(c) 
doesn't  follow  the  language  of  the  section  insofar  as 
that  section  is  concerned.  It  leaves  off  the  element  of 
wilfulness  entirely,  and  with  reference  to  the  at- 
tempt to  evade  or  defeat  any  tax  imposed  because 
three  of  the  counts  specifically  refer  to  2707  and 
since  they  cite  that  as  the  authority  it  should  be 
cited  in  full  with  reference  to  those  three  counts. 

The  Court :  That  is  the  only  one  you  submitted 
with  law  involved 

Mr.  Crumpacker:  I  have  submitted  ones  on  the 
gist  of  the  offense  which  come  later.  As  I  see  this 
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it  was  intented  at  least  to  be  the  wording  of  the 
statute  which  involves  the  charge  in  the  indictment. 
The  only  question  lies  in  the  word  ** wilfulness." 
And  that  is  later  defined. 

The  Court:  Well,  what  was  your  specific  objec- 
tion in  the  second  paragraph?  It  is  not  a  complete 
statement  of  the  law.  That  is  clear.  But  what  ele- 
ments do  you  think  are  prejudicial  because  they 
are  omitted? 

Mr.  Felzer:  It  is  prejudicial  because  the  sec- 
tions cited  refer  to  felonies  and  the  essential  alle- 
gation of  the  felonies  are  not  included  in  the 
language.  Maybe  if  they  were  [711]  referring  to  a 
misdemeanor  it  might  be  adequate.  But  they  cite 
both  sections  which  are  felonies.  And  the  essential 
allegations  of  the  felonies  are  missing,  or  at  least  not 
complete  enough  to  cover  2707(c).  If  you  separate 
that  and  use  the  language  of  2707(c)  in  one  and 
7202  in  the  other — but  to  place  them  together  when 
the  elements  are  not  the  same,  the  jury  might  see 
fit  to  hold  them  guilty  or  not  guilty  on  one  of  the 
sections  and  not  on  the  other.  But  here  you  have 
got  them  both  placed  in  one,  each  of  which  covers 
three  separate  counts. 

The  Court:  Well,  perhaps  it  is  best  that  we 
remedy  that  by  reading  the  pertinent  parts  of  the 
statute. 

Mr.  Hoddick:  As  to  the  particular  counts  in- 
volved. 

The  Court:  Well,  in  view  of  the  fact  that  there 
has  been  a  change  with  regard  to  the  statutes,  will 
3^ou  give  me  that  information  off-hand — or  can  you 
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— 2,  4,  6  and  8  are  under  the  old  statute,  and  10 
and  12  under  the  new? 

Mr.  Felzer:  8,  10,  and  12  are  under  the  new, 
and  2,  4,  and  6  under  the  old ;  8,  10  and  12  are  under 
the  new  one,  under  7202. 

The  Court:     That  is  true  also  of  misdemeanors? 

Mr.  Felzer:     Yes,  1,  3 

Mr.  Crumpacker:  There  is  not  any  change  in 
that  regard. 

Mr.  Felzer:  Not  in  that  regard  but  they  are 
different.  And  because  7203  they  omit  the  use  of  the 
words  at  the  [712]  time  or  times  required  by  law 
or  regulations. 

Mr.  Crumpacker:  Well,  it  has  to  give  informa- 
tion  

Mr.  Felzer:  Pardon  me,  your  Honor.  Those 
words  do  appear  there  but  at  different  points.  The 
only  change  is  that  they  include  the  words  "to  pay 
such  estimated  tax  or  taxes."  That  seems  to  be  the 
only  phrase  that  has  been  added  in  the  new  code. 
They  included  the  estimated  tax  return  which,  of 
course,  is  not  involved  here. 

The  Court :  Well,  then,  you  have  no  objection  to 
the  first  paragraph? 

Mr.  Felzer:  Not  to  the  first  and  not  to  the  last, 
but  it  is  the  second  paragraph.  That  is  the  only  one 
we  do  object  to,  your  Honor. 

Mr.  Crumpacker :    May  I  make  a  statement  ? 

The  Court:    Yes. 

Mr.  Crumpacker:  In  2707(c)  you  will  note  that 
it  reads  in  the  alternative  with  respect  to  evade  and 
failure  to  account  for  and  pay  over.   In  the  new 
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code  those  two,  the  part  there  that  is  in  the  alterna- 
tive, has  been  placed  in  two  separate  sections.  And 
your  Honor  is  well  aware  that  there  may  be  many 
offenses  set  forth  in  any  one  statutory  section.  There 
is  no  charge  here  of  evasion,  although  we  agree  that 
that  matter  comes  in  as  far  as  the  matter  of  intent, 
wilfulness  is  involved.  But  as  you  vdll  note  in  the 
statute,  it  reads  in  the  alternative.  And  the  charge 
is  only  as  to  the  latter  half — or  [713]  I  don't  know 
which  half. 

The  Court :  There  will  be  no  question  about  it  if 
I  read  the  pertinent  portions  of  7207  and  7203. 

Mr.  Felzer:     7202  relates  to  the  wilfulness. 

The  Court:  7202.  I  beg  your  pardon.  Very  well. 
Now,  Number  2. 

Mr.  Felzer:  There  is  no  objection  to  Number  2, 
your  Honor. 

The  Court:     Number  3? 

Mr.  Hoddick :  We  submit  as  to  the  third  one,  the 
first  sentence  of  the  second  paragraph,  you  don't 
have  any  place  in  the  evidence — we  have  testimony 
as  to  what  the  procedure  is  that  was  followed  and 
it  will  be  for  the  jury  to  determine  whether  the 
procedure  was  or  was  not  followed  in  particular 
cases,  and  particularly  the  pertinent  ones,  what  the 
regulations  may  provide 

The  Court:  You  have  no  objection  to  the  first 
paragraph  ? 

Mr.  Hoddick:     No;  we  don't. 

The  Court:    Is  this  important,  Mr.  Crumpacker? 

Mr.  Crumpacker:  Well,  I  felt  that  there  was 
some    attempt    primarily    in    cross-examination    to 
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cloud  the  issue  of  whether  or  not  the  forms  were 
sent  out  or  whether  he  had  the  forms  or  not.  For 
that  reason  I  thought  it  appropriate  to  put  [714] 
it  in. 

The  Court:  Well,  your  first  paragraph  covers 
the  subject  matter  on  requirement  of  the  statute. 
And  there  is  room  for  argument  on  the  evidence  in 
connection  with  that,  in  connection  with  that  second 
paragraph. 

Mr.  Crumpacker:  Well,  that  is  true,  but  that  is 
the  reason  I  wanted  to  put  it  in,  because  the  regula- 
tion indicates — there  is  no  excuse  if  the  return  is 
not  produced.  And  I  think  that  is  a  cloudy  area  in 
the  evidence.  And  that  is  the  purpose  of  putting 
that  in  there. 

The  Court:  You  do  not  contend  that  the  regula- 
tions do  not  so  provide? 

Mr.  Felzer:  Well,  I  don't  know  about  the  exact 
language  of  this  particular  section.  But  I  don't 
think  the  defendant  here  has  made  an  issue  of  that 
particular  point.  So  if  it  is  irrelevant,  it  shouldn't 
be  given. 

Mr.  Hoddick:  I  think  Judge  Hawkins  is  going 
to  make  the  argument,  but  we  will  state  now  that 
we  are  not  going  to  argue  to  the  jury  that  he  is 
excused  for  having  filed  the  returns  on  time  because 
he  didn't  get  them  on  time  from  the  Internal  Rev- 
enue. 

Mr.  Felzer:    I  don't  think  it  ever  was  that  way. 

Mr.  Crumpacker:  Well,  I  just  had  the  impres- 
sion that  some  attempt  was  to  bo  made  in  the  cros?:- 
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examination  of  Mr.  Mew.  And  I  thought  this  would 
help  clear  it  up. 

The  Court:  I  don't  think  it  is  very  vital  either 
way,  [715]  but  I  will  give  the  defendant  a  break 
by  deleting  the  second  paragraph.  Number  3  is  all 
right.  Number  1  is  all  right. 

Mr.  Felzer:  No  objection  to  Number  4,  your 
Honor.  On  Number  5,  your  Honor,  we  have  no  ob- 
jection basically  except  as  to  the  last  clause  which 
says,  ''without  ground  for  believing  that  his  act  was 
lawful,  or  without  reasonable  cause,  or  capriciously, 
or  with  a  careless  disregard  whether  he  had  the 
right  so  to  act."  The  citation  there  refers  to  a  civil 
case  rather  than  to  a  criminal  case.  That  is  Kellems 
versus  United  States.  And  we  feel  that  the  burden 
is  far  greater  in  a  criminal  action  than  in  a  civil 
case  such  as  in  the  Kellems  case,  of  course.  We 
would  rather  object  to  the  entire  instruction  5  on 
that  basis. 

Mr.  Hoddick:  Your  Honor,  the  other  citation. 
United  States  versus  McCormick,  also  does  not  con- 
tain language  that  we  object  to  in  this  instruction. 

Mr.  Crumpacker:  This  may  be  an  erroneous 
citation.  I  don't  recognize  the  names  of  the  cases 
but  I  could  find  them.  I  could  find  the  proper  case, 
I  know.  This,  as  a  matter  of  fact,  is  a  type  of  in- 
struction that  has  been  approved  by  the  courts  in 
all  respects  with  regard  to  the  failure  to  file.  And 
that  is  the  point.  And  to  make  a  distinction,  particu- 
larly the  careless  disregard,  whether  he  has  a  re- 
gard as  to  some  act,  and  without  groimds  for  be- 
lieving that  his  act  was  lawful 
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The  Court:  Well,  that  would  come  in  again  in 
the  [716]  instruction  on  defining  wilfulness.  Stop 
right  there.  Failure  to  file  such  returns  was  wilful, 
and  then  if  we  are  going  to  define  '' wilful"  I  don't 
want  to  repeat  it  several  times. 

Mr.  Crumpacker :  Well,  that  would  be  fine.  That 
is,  in  other  words,  stop  there.  That  failure  to  file 
was  wilful  as  I  will  define  it  to  you. 

The  Court:     All  right. 

Mr.  Felzer:  But  if  the  use  of  the  words  "with 
a  bad  purpose"  is  in  the  case 

The  Court :  Well,  we  will  get  to  that  in  a  minute. 
But  failure  to  file  such  returns  was  wilful. 

Mr.  Felzer:  That  was  our  basic  objection  to  the 
instruction,  your  Honor. 

The  Court:  I  will  cover  that.  That  will  be  cov- 
ered with  a  definition,  with  a  definition  of  the  word 
''wilful."  And,  as  amended,  there  is  no  objection? 
Number  6. 

Mr.  Felzer:  Here  again,  your  Honor,  except  for 
the  second  line,  to  use  the  word  ''escape"  where  the 
statutory  word  is  "evade" — they  don't  denote  the 
same  degi'ee  of  wilfulness.  "Escape"  and  "evade" 
are  different 

The  Court :    What  do  you  have  to  say  to  that  ? 

Mr.  Felzer:    since  he  is  referring  specifically 

to  the  felony  counts,  2,  4,  6,  8,  10  and  12. 

Mr.  Crumpacker:  "Evade"  or  "escape"  is  all 
right  with  me.  [717] 

The  Court:  No  objection  as  amended?  By  chang- 
ing the  word  "escape"  to  "evade"? 

Mr.  Felzer:     Yes,  your  Honor. 


234  Daniel  L.  Abdul  vs. 

Mr.  Hoddick :  In  Number  7,  your  Honor,  we  get 
into  the  heart  of  what  the  correct  definition  of  "wil- 
ful" is.  And  I  have  read  all  the  cases  that  are  cited 
by  Plaintiff's  counsel  in  support  of  the  propositions 
and  we  submit  that  none  of  them  give  a  definition 
such  as  he  sets  forth  here,  as  a  matter  of  fact.  I 
think  it  was  in  the  Forester  case  where  they  took 
exception  to  the  use  of  the  words  "with  careless 
disregard"  which  were  given  in  the  lower  court. 
That  would  indicate  that  this  is  not  a  correct  defini- 
tion of  "wilfulness." 

Mr.  Crumpacker:  Yes,  but  that  was  an  evasion 
case,  your  Honor,  and  that  is  the  distinction.  This 
is  in  connection  with  failure  to  file.  And  he  points 
out  that  the  standard  is  entirely  different.  As  a 
matter  of  fact,  in  the  Foytich  case  Judge  Murphy 
included  in  the  case  "with  careless  disregard." 

The  Court :  Well,  if  it  w^as  all  right  in  the  Fores- 
ter case,  it  was  the  position  in  which  it  was 
given 

Mr.  Hoddick:  But,  your  Honor,  in  the  Spies 
case  and  the  Murdock  case  and  even  in  this  Paschen 
case,  another  evasion  case,  they  go  to  the  bad  pur- 
pose and  the  evil  motive  definition  of  "wilfulness." 

Mr.  Felzer:  Referring  specifically  to  the  felony 
charges.  [718] 

Mr.  Crumpacker:  No;  I  am  not.  This  is  refer- 
ring to  the  failure  to  file. 

Mr.  Hoddick:  Well,  you  are  talking  about  your 
definition  of  "wilfulness"  in  the  second  paragraph 
in  vour  instruction. 
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Mr.  Crumpacker:  Isn't  that  what  you  are  talk- 
ing about? 

Mr.  Hoddick:  I  am  talking  generally  about  the 
definition  of  'Wilfulness"  but  restricting  it  to  the 
first  paragraph.  I  don't  think  that  either  the  Mur- 
dock  case  or  certainly  not  the  Kellems  case  support 
your  proposition  that  Congress  meant  and  intended 
one  thing  by  the  use  of  the  word  "wilful"  in  one 
statute  and  another  thing  in  the  word  "wilful"  in 
a  felony  statute. 

Mr.  Crumpacker:  I  think  that  is  clear  in  the 
Spies  case. 

The  Court:  Just  a  moment.  Here  is  the  defini- 
tion. Read  it  carefully  or  listen  carefully.  The  word 
"wilful"  as  used  in  Count  1,  and  so  on,  means  with 
a  bad  faith  and  evil  motive  to  voluntarily  and  pur- 
posely act  with  a  specific  intent  not  to  do  that  which 
the  law  requires.  And  that  is,  to  make  a  timely  tax 
return. 

Mr.  Crumpacker:    May  I  comment  on  that? 

The  Court :     Yes. 

Mr.  Crumpacker:  I  think  that  is  one  hundred 
and  eighty  [719]  degrees  opposed  to  the  correct  law, 
because  the  specific  intent  is  not  required  in  the  mis- 
demeanor counts. 

Mr.  Felzer :  We  contend  differently,  your  Honor. 
That  is  exactly  the  same  intent  that  is  required. 

Mr.  Crumpacker:  Every  case  discussed,  every 
case  we  have  been  discussing,  the  felony  type  charge 
is  there  and  that  is  the  whole  gist  of  the  Spies  case. 
And  they  point  out  that  there  is  a  different  stand- 
ard. 
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Mr.  Felzer:  We  believe  and  I  think  we  tried  to 
make  it  clear  to  the  court  in  our  arguments  before 
that  we  feel  it  is  exactly  the  same,  that  wilfulness 
is  required  in  both  the  misdemeanor  and  the 
felonies,  the  distinction  being  that  there  are  addi- 
tional elements  required  to  establish  the  felony  such 
as  a  wilful  evasion  or  a  wilful  attempt  to  defeat  the 
tax.  And  those  are  the  only  matters  which  make  a 
difference  from  a  misdemeanor.  Those  are  the  out- 
standing differences.  And  we  don't  have  any  such 
evidence  here.  So  far  as  the  wilfulness  is  concerned, 
it  is  the  same  wilfulness  that  is  required  in  both 
the  misdemeanor  and  the  felony.  And  every  time 
we  mention  the  word  "wilfulness"  we  include  the 
accompanying  phrases  "with  bad  purpose  "  and  "  evil 
intent,"  because  our  interpretation  of  the  cases  is 
that  it  is  the  same  wilfulness  that  must  be  shown 
in  each  case.  And  it  must  be  shown  beyond  all  doubt 
obviously  that  before  they  could  charge  the  felony 
there  would  have  to  be  the  essential  elements  of  the 
felony  which  go  beyond  the  [720]  mere  wilfulness. 

Mr.  Crumpacker:  May  I  read  from  the  Spies 
case,  your  Honor*? 

Mr.  Felzer:  The  Forester  case  discusses  the 
Spies  case  and  yet  reaches  a  different  conclusion. 

Mr.  Crumpacker:  But  the  case  is  only  a  felony 
case. 

Mr.  Hoddick:     So  was  the  Spies  case. 

Mr.  Crumpacker:  There  was  a  distinction  be- 
tween the  wilfulness  involved. 

The  Court :    Do  you  have  the  Spies  case  there  ? 
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Mr.  Crumpacker:  Yes.  (Handing  a  book  to  the 
court.)  It  uses  the  words  "passive  neglect." 

Mr.  Felzer:  They  use  the  term  ''affirmative  and 
positive  acts." 

Mr.  Crumpacker:  That^s  right,  as  distinguished 
from  a  misdemeanor. 

The  Court:  What  are  your  objections  as  to  the 
felony  counts  in  the  third  paragraph  of  Number  7? 

Mr.  Felzer:  It  doesn't  use  all  of  the  language 
of  the  statute.  It  only  picks  portions  of  the  statute. 

Mr.  Hoddick:  Your  Honor,  another  objection  I 
think  would  go  to  the  last  portion  of  that  para- 
graph. In  the  Spies  case  they  refer  to  certain  evi- 
dence. That  is  in  effect  what  Mr.  Crumpacker  has 
done  here.  But,  as  I  recall,  all  that  evidence  had  to 
do  with  keeping  a  double  set  of  books  and  that  [721] 
sort  of  thing  which  was  designed  to  conceal  the  true 
tax  liability  of  the  taxpayer.  I  don't  think  the  last 
part  of  the  second  paragraph  has  any  application 
to  the  case  in  hand. 

The  Court :  Well,  what  is  wrong  with  the  Fores- 
ter instruction  leaving  the  word  ''disregarding"  as 
to  the  misdemeanor  counts — I  said,  "misde- 
meanor"  

Mr.  Crumpacker :  Well,  the  Forester  instructions 
were  in  a  felony  case. 

The  Court:  I  know  that.  What  is  the  objection 
to  them  as  to  the  misdemeanor? 

Mr.  Crumpacker:  Well,  as  I  pointed  out,  the 
standard  in  a  felony  case  as  demonstrated  in  the 
Spies  case  is  entirely  different. 

The  Court :    They  say  that  in  a  sense.  But  passive 
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neglect  of  a  statutory  duty  may  constitute  the  lesser 
offense. 

Mr.  Felzer:  And  it  says  further  that  it  must  be 
established  insofar  as  the  felony  is  concerned  by 
some  affirmative  or  positive  act  specifically  indicat- 
ing bad  purpose. 

Mr.  Crumpacker:  Well,  that  is  included  in  that 
instruction  as  written. 

Mr.  Felzer:  Except  that  it  is  not  in  the  right 
place. 

The  Court :  Well,  I  will  tell  you  what  I  am  going 
to  do  on  that.  I  am  going  to  give  it  as  offered  by 
the  Government  in  the  second  paragraph  of  Number 
7  and  then  I  am  going  to  give  the  instruction  from 
Forester  deleting  the  reckless  disregard  [722]  of 
the  law  as  to  the  other  paragraphs. 

Mr.  Hoddick:  Your  Honor,  as  to  the  Plaintiff's 
Instruction  Number  7  as  to  the  other  paragraphs,  I 
was  talking  about  the  third  paragraph  and  I  will 
withdraw  that. 

The  Court:  Very  well.  As  to  the  remainder  of 
the  instructions,  there  are  any  objections? 

Mr.  Hoddick:  As  to  the  third  paragraph,  we 
object  to  the  phrase  "the  likely  defect  of  which 
would  be  to  mislead  or  to  conceal." 

The  Court:  Well,  as  I  say,  I  am  going  to  give 
the  instruction  from  the  Forester  case  in  lieu  of  it. 

Mr.  Hoddick :    In  lieu  of  the  third  paragraph  ? 

The  Court:     Yes. 

Mr.  Hoddick:     I  see. 

The  Court:     The  fourth  paragraph 

Mr.  Hoddick:    I  only  have  a  suggestion  to  make 
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there,  your  Honor,  and  that  is  that  for  simplicity 
and  lack  of  confusion  for  the  jury  the  word  "wil- 
fulness" be  substituted  for  "intent"  in  the  second 
line,  and  in  the  third  line  and  in  the  fifth  line  it 
be  changed  to  read  "the  only  way  that  you  have  of 
arriving  at  whether  the  defendant  acted  wilfully 
in  this  case  is  for  you  to"  and  so  forth.  Perhaps  it 
is  a  matter  of  form  but  I  think  this  is  trying  to 
grasp  two  concepts  that  they  may  get  confused 
about. 

The  Court:  Well,  I  may  or  may  not  change  it. 
Your  [723]  objection  will  be  noted.  Now,  Number  8. 

Mr.  Hoddick:  I  think  there  is  an  awful  lot  of 
comment  in  that  instruction,  your  Honor,  on  the 
evidence  by  way  of  an  assumption  and  the  fact  that 
it  does  or  does  not  establish  something. 

Mr.  Felzer:  To  the  degree  to  which  the  evidence 
is  commented  upon,  coming  from  the  court,  it  might 
give  the  jury  the  impression  that  those  are  the 
court's  conclusions. 

Mr.  Hoddick :     I  think  it  would. 

Mr.  Crumpacker:  That  type  of  instruction  was 
given  in  the  Forester  case  and  not  commented  on, 
as  well  as  in  the  Paschen  case  or  the  Lustig  case. 

Mr.  Felzer:  What  counsel  has  done  here  was  to 
make  part  of  his  closing  argument  rather  than  an 
instruction  of  the  court,  and  being  included  in  the 
instruction  it  does  just  give  the  jury  the  impression 
that  it  is  the  court's  conclusion  rather  than  a  dis- 
cussion of  the  evidence  by  counsel  in  a  closing  argu- 
ment. 

Mr.  Hoddick:     My  understanding  is  that  in  the 
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Lustig  case  the  question  of  instructions  was  not  in- 
volved and  it  was  a  search  and  seizure  case  pri- 
marily. 

Mr.  Crumpacker:  Well,  these  were  taken  from 
the  records  of  the  Lustig  case,  the  trial  court  record 
as  well  as  portions  of  it  were  taken  from  the  Foy- 
tich  case,  as  a  matter  of  fact.  [724] 

Mr.  Hoddick:  None  of  it  commented  on  the  evi- 
dence. 

Mr.  Crumpacker:  About  three  or  four  of  these 
were  taken  directly  from  the  Foytich  case,  from 
the  instructions.  And  the  Forester  case  has  the  same 
type  of  instruction. 

Mr.  Felzer:  If  the  court  please,  even  in  the  last 
clause  at  the  bottom  of  the  first  page  it  definitely 
reaches  a  conclusion  and  says  that  even  if  the  tax 
evasion  motive  plays  any  part  in  such  conduct — it 
states  a  conclusion. 

Mr.  Crumpacker:  And  if  you  find — I  would  be 
willing  to  amend  that.  There  is  no  argument  to  that. 

Mr.  Hoddick:  We  submit,  your  Honor,  that  it 
constitutes  too  much  comment  on  the  evidence  by 
the  court  to  the  prejudice  of  the  defendant  in  out- 
lining this  evidence  to  adopt  the  instruction  because 
you  assume  that  his  statement  to  others  reflects  his 
attitude  towards  his  tax  obligation.  That  was  sup- 
pressed evidence,  and  that  he  was  evasive  when  in- 
terviewed, that  he  made  consistently  contradictory 
statements,  that  he  misrepresented  the  taxes  which 
had  been  paid 

The  Court:  I  will  not  give  Instruction  Number 
8  at  all.  I  have  not  made  it  a  practice  in  the  past  to 
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comment  on  the  evidence  and  may  not  in  tlie  future, 
but  if  I  am  going  to  comment  on  evidence  I  am 
going  to  do  it  by  way  of  summarizing  both  sides 
and  not  concentrating  on  one  side  or  the  other.  I 
want  to  be  fair. 

Mr.  Crumpacker:  Well,  this  wouldn't  preclude 
me  from  [725]  arguing? 

The  Court:  It  certainly  will  not.  But  I  am  not 
going  to  buttress  the  argmnent,  let's  put  it  that 
way. 

Mr.  Crumpacker:  Well,  may  I  ask  that  the  in- 
struction be  given,  then  deleting  the  illustrations 
being  given,  because  on  something  like  on  the  ques- 
tion of  intent  you  may  consider  all  the  testimony 
which  you  received? 

The  Court :     That  is  covered. 

Mr.  Crumpacker:  Well,  I  would  like  the  words 
somewhere  in  the  instruction  ''and  conduct  the 
likely  effect  of  which  would  be  to  mislead  or  con- 
ceal." Now,  that  was  stricken  from  the  previous 
proposed  instruction. 

The  Court:     Where  was  it  stricken? 

Mr.  Crumpacker:     Paragraph  3. 

The  Court:    From  Number  7  of  paragraph  3? 

Mr.  Crumpacker:     Yes. 

The  Court :  No ;  I  am  going  to  give  a  rather  full 
instruction  on  that.  I  am  going  to  take  it  verbatim 
out  of  the  Forester  case,  which  is  rather  lengthy. 

Mr.  Crumpacker:  Well,  I  believe  the  Forester 
case  has  the  same  type  of  instruction  as  this.  What 
is  the  court's  intention?  Is  it  the  court's  intention 
to  give  that  part  of  it?  I  understand  that  in  tliat 
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case  a  similar  instruction  pointed  to  evidence  pre- 
sumably which  was  received  in  that  case. 

The  Court :  No ;  not  in  this  one.  Well,  I  am  not 
going  [726]  to  give  that  portion  of  it,  but  only  that 
portion  relating  to  defining  '^wilfulness''  as  used  in 
the  statute.  And  that  is  on  the  felony  counts. 

Mr.  Crumpacker:  Could  there  be  some  words 
somewhere  in  the  instructions  with  regard  to  con- 
duct, the  likely  effect  would  be  to  mislead  or  con- 
ceal? That  is  what  I  am  asking  for  somewhere.  It 
has  been  stricken  now  from  two  instructions  and 
that  is  the  standard  which  the  Spies  case  sets  forth. 

Mr.  Hoddick :  Yes,  but  with  reference  to  the  day 
to  day  books  and  concealment  of  true  tax  liability 
of  the  taxpayer,  not  with  reference  to  what  he  may 
or  may  not  have  said  or  said  to  the  representatives 
of  the  Revenue  Service  when  they  came  around  to 
see  him. 

The  Court:  That  is  covered  with  this  last  para- 
graph of  Number  7,  that  the  question  of  intent  is 
a  matter  for  you  as  jurors  to  determine  and  as  in- 
tent is  a  state  of  mind  and  it  is  not  possible  to  look 
into  a  man's  mind  to  see  what  went  on,  the  only 
way  that  you  have  of  arriving  at  the  intent  of  the 
defendant  in  this  case  is  for  you  to  take  into  con- 
sideration all  the  facts  and  circumstances  shown 
by  the  evidence,  including  the  exhibits,  and  deter- 
mine from  all  facts  and  circumstances  what  the 
intent  of  the  defendant  was  at  the  time  in  question. 
And  going  on.  Now,  Plaintiff's  Number  9. 

Mr.  Felzer:  Well,  the  objection  I  have  to  the 
first  paragraph  is  this,  your  Honor:   In  7207(c), 
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which  is  the  original  [727]  felony  charge,  there  is 
a  greater  degree  or  a  greater  number  of  essentials 
necessary  to  establish  the  felony.  In  7202  they  elimi- 
nate the  evasion  and  delete  the  tax  features  of  the 
felony  and  remain  with  the  wilful  failure  and  truth- 
fully account  for.  But  at  the  same  time  that  lan- 
guage, your  Honor,  is  exactly  the  same  language 
that  exists  in  the  misdeameanors.  And  in  some  of 
the  cases  that  I  cited  in, the  motion  to  acquit  and 
in  the  motion  to  strike,  those  felony  counts  indi- 
cated that  in  such  cases  where  the  elements  of  the 
felonies  are  the  same  as  the  elements  of  the  mis- 
demeanor, that  it  must  be  the  misdemeanor  that  is 
intended  and  not  the  felony.  And  this  tends  to  mis- 
lead, therefore,  that  these  are  properly  felony 
charges  rather  than  misdemeanor  charges.  That 
would  affect  three  counts  of  the  indictment,  your 
Honor. 

Mr.  Crumpacker :  Well,  I  point  out,  your  Honor, 
that  "wilfulness,"  as  you  have  already  defined  it, 
you  have  to  assume  that  the  jury  has  assumed  that 
the  definition  of  "wilfulness"  is  applied  to  each 
count. 

The  Court:  Well,  what  are  you  trying  to  get  at 
in  this  instruction,  that  each  count  is  a  separate 
offense  ? 

Mr.  Crumpacker:  Yes.  And  that  it  is  completed 
at  the  time  when  the  taxes,  when  the  returns  are 
due  and  the  taxes  are  due,  and  not  to  avoid  or 
rather  to  avoid  the  confusion  which  I  expect  will 
come,  as  it  has,  already  in  argument,  in  argument 
of  defense  counsel,  and  maybe  in  the  minds  of  the 
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jury  [728]  that  late  payment  might  absolve  them 
of  the  crime. 

The  Court:  Well,  I  couldn't  say  that  if  all  of 
the  requisite  elements  of  the  crime  are  present,  or 
could  I  say  the  crime  is  complete  at  the  time  the 
returns  required  to  be  filed  or  the  taxes  required 
to  be  truthfully  accounted  for  and  paid  over,  could 
I  say  words  to  that  effect?  That  is  what  you  are 
getting"  at,  is  that  correct "? 

Mr.  Crumpacker:  Well,  yes.  And  that  each  is  a 
separate  offense. 

The  Court:    And  each  is  a  separate  offense! 

Mr.  Crumpacker:     That's  all. 

The  Court:    What  do  you  have  to  say  to  that? 

Mr.  Felzer:  Well,  that  is  quite  different  from 
what  he  originally  stated.  He  stated  that  he  intended 
to  indicate  that  each  count  is  a  separate  offense.  If 
he  says  that,  that  is  correct. 

The  Court:  Each  count  contains  a  separate 
offense  and  if  you  find  all  of  the  requisite  elements 
of  the  crime  are  present,  completed  at  the  time  as 
to  each  count,  the  offense  would  be  completed  at  the 
time  the  return  was  to  be  filed  or  at  the  time  the  tax 
was  to  be  accounted  for  and  paid  over,  in  other 
words,  at  the  conclusion  of  the  end  of  the  first 
month  following  the  quarter  % 

Mr.  Felzer :  Except  that  in  the  latter  part  of  the 
instruction  which  you  gave  orally  it  indicates  con- 
clusions or  [729]  might  tend  the  jury  to  assume 
that  those  are  conclusions. 

The  Court :     No ;  if  all  the  requisite  elements  are 
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found,  then  the  time  element — I  suggest  that  you 
submit  one  along  that  line. 

Mr.  Crumpacker:  Well,  I  am  not  quite  sure 
wherein  it  is  suggested  it  be  changed. 

The  Court:  What  you  are  getting  at,  as  I  un- 
derstand, is  that  the  allegations  contained  in  each 
count  are  separate  offenses.  And  if  all  of  the  requi- 
site elements  of  the  crime  have  been  proved  beyond 
a  reasonable  doubt,  then  the  crime  is  completed  at 
the  time  when  the  return  is  required  to  be  filed,  or 
in  the  other  counts  at  the  time  the  tax  is  required 
to  be  truthfully  accounted  for  and  paid  over. 

Mr.  Felzer:  Except  for  the  fact,  your  Honor, 
that  the  act  must  be  wilful. 

The  Court:  Yes.  That  is  one  of  the  requisites. 
Now,  Number  10.  Let  me  interrupt  a  minute.  I 
think  that  you  are  right  about  the  time.  I  am  al- 
ways optimistic.  Do  counsel  have  an}^  objection  to 
my  directing  the  bailiff  to  excuse  the  jury  until 
2:00  o'clock? 

Mr.  Hoddick:     No  objection. 

The  Court :  Very  well.  Will  you  excuse  the  jury 
and  tell  them  to  return  at  2:00  o'clock,  abiding  by 
my  instructions  at  all  times. 

The  Bailiff:     Very  well,  sir.  [730] 

Mr.  Crumpacker:  To  go  back  to  Number  9,  may 
I  suggest  this  as  a  substitute,  then,  for  the  first 
paragraph  amending  the  second  paragraph  to  read 
''if  all  the  requisite  elements  of  the  crime  as  charged 
have  been  proved  to  you  beyond  a  reasonable  doubt, 
including  the  wilfulness  as  defined,  the  crime  is 
completed  at  the  time  the  return  is  required  to  l)e 
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filed  and  the  taxes  truthfully  accounted  for  and 
paid  over'"?  In  substitution  for  the  first  paragraph 
of  the  standard  instruction  that  we  must  find  a 
verdict  to  each  separate  count.  In  other  words,  sub- 
stituting the  standard  instruction  for  that. 

Mr.  Hoddick:  Well,  that  will  be  in  the  court's 
general  instruction  anywa.y. 

The  Court:     Yes. 

Mr.  Crumpacker :  But  I  would  like  this  last  part 
to  be  included,  '4n  determining  the  elements  of  in- 
tent involved  in  each  count,  you  may  consider  all 
the  elements  of  the  case."  Because,  you  see,  there 
may  be  an  inference  there  that  in  the  instruction 
that  because  the  crime  is  complete  they  might  note 
that  nothing  had  happened  after,  but  it  does  have 
to  do  with  the  intent  of  the  defendant.  So  the  last 
two  paragraphs  as  modified  I  would  like  them  to 
be  given,  in  connection  with  the  court's  standard 
instruction  on  separate  verdicts  on  each  count. 

Mr.  Hoddick:  Your  Honor,  the  last  paragraph 
is  covered  by  that  last  paragraph  in  Plaintiff's  In- 
struction [731]  Number  7. 

Mr.  Crumpacker :  Well,  that  one  is  just  a  general 
instruction  on  intent.  Bm  my  point  here  is  that 
that  is  applicable  to  determining  an  intent  with  re- 
spect to  each  offense. 

The  Court:  Well,  I  am  pointing  out  the  various 
counts  again.  I  think  it  would  be  repetitious.  I 
don't  like  to  repeat.  Now,  let's  get  into  the  middle 
of  paragraph  9  again.  That  is  involving  the  requi- 
site element  of  the  crime,  the  requisite  elements  of 
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the  crime  have  been  proven  beyond  a  reasonable 
doubt  to  your  satisfaction. 

Mr.  Crumpacker:     Yes. 

The  Court:  I  will  see  if  I  can  smooth  that  out. 
Now,  Number  10. 

Mr.  Hoddick:  May  I  inquire  of  counsel  whether 
he  has  any  authority  to  support  him? 

Mr.  Crumpacker:  Well,  this  is  practically  a 
unique  case.  I  don't  think  any  other  case  is  on  the 
books  on  this  subject.  And  all  I  can  say  is  that  this 
wording  is  copied  from  a  manual  of  the  Department 
of  Justice  relating  to  this  type  of  offense.  In  other 
words,  this  is  the  position  of  the  Department  of 
Justice.  And  there  are  no  reported  cases  on  the 
subject. 

Mr.  Hoddick:  We  feel  that  the  statute  which  is 
fairly  accurately  quoted  in  the  first  sentence  is  the 
law.  But  it  is  not  evidence.  And  you  jump  from  a 
statement  of  what  [732]  the  law  is  to  what  the  evi- 
dence in  the  case  is.  And  I  don't  think  the  two 
hang  together.  In  other  words,  it  is  the  second  sen- 
tence of  the  instruction  that  we  take  exception  to. 

The  Court:  Here  again,  isn't  this  second  sen- 
tence in  effect  argument?  It  is  a  matter  that  can  be 
argued. 

Mr.  Crumpacker:  Well,  actually  I  guess  you 
would  say  it  is  similar  to  the  matter  contained  in 
Number  8  which  you  have  already  refused. 

The  Court :  I  think  so.  And  you  have  said  here, 
as  I  mentioned  to  you,  taxes  withheld  are  required 
to  be  held  in  a  special  fund  in  trust  for  the  United 
States.  Do  you  have  another  instruction  on  that? 
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Mr.  Crumpacker:  Yes.  That  is  already  in.  You 
have  already  passed  that,  your  Honor.  That  was 
right  at  the  beginning,  Number  2,  the  last  para- 
graph of  Number  2. 

The  Court:  Oh,  yes.  I  don't  pay  as  much  atten- 
tion to  those  if  counsel  don't  object  to  them.  (To 
the  bailiff)  :  You  have  excused  the  jury*? 

The  Bailiff :  The  jury  has  been  excused  pursuant 
to  your  orders. 

The  Court:  I  will  refuse  Number  10.  Num- 
ber 11. 

Mr.  Felzer:  Here  again,  your  Honor,  in  para- 
graph 2 — we  don't  have  any  particular  objection  to 
paragraph  1  which  appears  to  be  a  citation  of  a 
regulation — but  the  comments  in  paragraph  2  say 
that  "may  be  considered  in  your  [733]  determina- 
tion of  his  guilt  or  innocence."  But  it  doesn't  say 
of  what.  It  is  such  a  generality  that  it  is  preju- 
dicial to  the  defendant  in  that  it  doesn't  specify 
what  exactly  they  are  talking  about. 

Mr.  Hoddick:  Furthermore,  your  Honor,  we 
submit  that  the  Spies  case  doesn't  stand  for  the 
proposition  contained  in  the  paragraph.  There  may 
have  been  a  summons  issued  and  he  didn't  respond, 
and  it  may  be  a  violation  of  another  section  which 
makes  it  a  crime  not  to  obey  the  summons. 

The  Court :  I  will  give  paragraph  1.  Now,  Num- 
ber 12. 

Mr.  Felzer:  We  object  to  12  inasmuch  as  we 
consider  it  irrelevant  and  misleading.  This  state- 
ment deals  with  civil  sanctions  only.  We  are  not 
concerned  with  civil  sanctions. 
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Mr.  Crumpacker :    That  is  just  what  it  says. 

Mr.  Felzer:  But  it  also  says  that  there  is  no 
burden  on  the  part  of  the  Government  to  prove  its 
case  beyond  a  reasonable  doubt.  The  converse  is 
true.  Not  only  must  they  prove  it  beyond  all  reason- 
able doubt  but  beyond  all  doubt. 

Mr.  Crumpacker:     You  don't  read  it  correctly. 

The  Court:    No;  that  is  in  the  civil  section. 

Mr.  Hoddick:  Isn't  it  confusing  to  the  jury, 
your  Honor,  to  tell  them  what  the  standards  are 
with  reference  to  imposing  civil  penalties'? 

Mr.  Felzer:  If  it  is  confusing  to  me,  it  cer- 
tainly is  going  to  be  confusing  to  the  jury.  [734] 

Mr.  Crumpacker:  I  would  favor  eliminating  the 
second  sentence. 

The  Court:  Very  well,  delete  the  second  sen- 
tence. 

Mr.  Felzer:  Without  the  second  sentence  it 
makes  a  difference. 

The  Court:    Very  well.  No  objection'?  Number  13. 

Mr.  Hoddick:  May  we  simply  inquire  as  to 
whether  the  court  is  going  to  give  its  customary  in- 
struction ? 

Mr.  Crumpacker:  I  think  the  court  has  this  one 
in  its  file.  I  just  wanted  to  make  sure  it  was  given. 

The  Court:     No  objection  to  Number  13"? 

Mr.  Hoddick:     No. 

The  Court:     Number  14. 

Mr.  Felzer:  That  again  is  a  general  instruction, 
your  Honor,  that  may  be  covered  in  what  the  court 
expects  to  give. 

The  Court :    I  think  mine  is  more  complete. 
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Mr.  Hoddick:  I  was  going  to  say  that  this  is 
sort  of  one  sided.  This  should  go  with  something  fn 
prior  statements  that  are  consistent  with  this. 

Mr.  Crumpacker:  I  thought  it  was  what  the 
court 

The  Court:  I  will  give  this  in  substance.  I  am 
sure  it  is  covered  by  my  own  instruction.  Num- 
ber 15. 

Mr.  Felzer:    No  objection,  your  Honor. 

The  Court:     Number  16.  [735] 

Mr.  Hoddick:  I  think  if  the  court  gives  its 
standard  instruction 

The  Court:  I  think  this  is  my  instruction.  Any- 
way, I  will  give  this  in  substance.  Have  I,  during 
the  course  of  this  trial,  used  any  language  which 
seems  to  reflect  upon  any  counsel"? 

Mr.  Hoddick :     Not  yet,  your  Honor. 

The  Court:  Well,  in  the  event  that  I  do,  I  may 
give  this  instruction,  Number  17.  Now,  Number  18. 

Mr.  Felzer:     You  are  giving  17? 

The  Court:  It  isn't  necessary.  Number  18.  Isn't 
that  in  effect  covered  by  prior  instructions  that 
civil  liberty  has  nothing  to  do  with  criminal  lia- 
bility? 

Mr.  Crumpacker :  Number  12  covers  it  more  gen- 
erally. This  has  to  do  with  investigations,  assess- 
ments of  penalty. 

Mr.  Hoddick:  Well,  the  only  difference  is  the 
inclusion  of  investigation.  Do  you  think  the  jury 
is  going  to  know^  whether  these  investigations  were 
conducted  at  one  stage  for  civil  purposes  and  an- 
other stage  for  criminal  purposes'?  It  is  repetitious. 
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Mr.  Crumpacker:  That  has  to  do  with  the  col- 
lection of  taxes,  penalty. 

The  Court:  So  that  no  inference  can  be  drawn 
that  the  settlement  of  a  civil  case  precludes  the 
bringing  of  a  criminal  action.  Is  that  what  you  have 
in  mind?  [736] 

Mr.  Crumpacker:     Yes. 

The  Court:  I  will  give  this  in  substance.  Num- 
ber 19. 

Mr.  Hoddick:  As  to  19,  w^e  submit  that  the  first 
part  of  it  has  no  application  in  the  face  of  the  evi- 
dence. 

Mr.  Felzer:  Even  the  second  sentence  reaches  a 
conclusion  of  concealment  of  the  tax  liability  which 
is  contrary  to  the  evidence  offered. 

The  Court:  Well,  I  will  not  give  it  because  it  is 
not  pertinent,  and  it  is  covered  by  other  instruc- 
tions. Number  20. 

Mr.  Felzer :     20  is  repetitious. 

The  Court:  I  think  so.  And  21  may  be  repeti- 
tious. I  am  not  sure. 

Mr.  Hoddick:  I  think  more  appropriately,  for- 
getting the  repetitious  parts  for  a  minute,  yet  if 
you  find  beyond  a  reasonable  doubt  that 

The  Court:  I  am  sure  that  is  covered  by  my  in- 
structions. 

Mr.  Crumpacker:  I  don't  recall  any  instruction 
with  respect  to  this  presumption  of  innocence. 

The  Court:  Well,  I  am  not  certain  just  if  that 
is  a  correct  statement  of  the  law.  He  is  presumed 
to  be  innocent  and  that  stays  with  him  throughout 
the  course  of  the  trial  until  the  proof  establishes 
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guilt  beyond  a  reasonable  doubt.  And  [737]  that 
is  guilty.  There  isn't  any  presumption.  Number  22. 
What  is  your  authority  for  Number  22? 

Mr.  Crumpacker:  The  Foytich  case,  copied  di- 
rectly from  that.  That  is  true  with  respect  to  the 
last  four  instructions  which  are  copied  directly 
from  the  Foytich  case. 

Mr.  Felzer:  It  is  more  in  the  nature  of  com- 
ments. 

The  Court:  Were  there  other  instructions  cov- 
ering the  same  subject  matter?  I  am  sure  this  is 
not  applicable  here.  Do  you  object  to  Number  22, 
Mr.  Felzer? 

Mr.  Felzer:     Definitely,  your  Honor. 

The  Court:     On  what  ground? 

Mr.  Felzer:  On  the  ground  that  it  is  more  in  the 
nature  of  comments  and  conclusions  rather  than  in- 
structions as  to  the  law. 

The  Court :  It  will  be  given  over  your  objections. 
Now,  although  we  are  not  through,  how  long  do  you 
gentlemen  think  it  is  going  to  take  to  present  your 
arguments  to  the  jury?  Your  opening  argument 
will  be  how  long? 

Mr.  Crumpacker:  Oh,  half  hour  to  forty-five 
minutes,  I  guess. 

Judge  Hawkins:  About  half  an  hour,  your 
Honor. 

The  Court:  What  I  am  trying  to  get  at  is 
whether  we  can  get  the  case  to  Jthe  jury  today.  I 
dislike  the  idea  of  getting  the  case  to  the  jury  at 
4:30  or  5:00  o'clock,  particularly  one  that  has  taken 
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this  long  to  try  because  of  [738]  the  complexity  of 
exhibits,  the  evidence  and  the  number  of  counts. 

Mr.  Felzer :  I  feel  that  Judge  Hawkins  is  under- 
estimating the  time. 

Mr.  Crumpacker:  Well,  of  course,  I  expect  to 
spend  probably  considerable  time  on  rebuttal  argu- 
ment, too,  your  Honor,  depending,  of  course 

Mr.  Felzer:  Even  with  that,  there  will  be  no 
time  for  the  court  to  give  its  instructions  because 
it  will  be  a  carry-over  from  the  time  of  closing 
argument  to  the  time  of  giving  instructions. 

The  Court:  We  haven't  settled  the  instructions, 
yet. 

Judge  Hawkins :  The  only  difficulty,  your  Honor, 
is  that  I  am  putting  KHON  on  the  block  at  noon- 
time. 

The  Court:  Oh,  wtII,  if  we  start  at  9:00  o'clock 
tomorrow  morning  it  will  be  given  to  the  jury  be- 
fore that.  Well,  I  will  meet  with  you  gentlemen  at 
2:00  o'clock.  I  didn't  intend  to  take  such  a  long 
noon  hour  myself,  but  I  am  not  having  lunch  with 
some  of  the  visiting  senators  and  they  don 't  happen 
out  here  very  often.  So  we  will  continue  settling 
instructions  at  2:00  o'clock.  (To  the  bailiff) :  When 
the  juiy  returns,  will  you  tell  them  that  it  may  be 
another  half  hour,  but  to  stand  by.  I  propose  to  go 
ahead  this  afternoon  after  settling  the  instructions 
and  we  will  get  the  opening  argument  of  the  Gov- 
ernment. [739] 

Mr.  Hoddick:  What  I  had  in  mind,  your  Honor, 
was  that  we  w^ould  object  to  having  the  court  take 
a  break  at  the  close  of  the  reply  argument  of  the 
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defendant  and  then  have  the  Government  come  in 
with  its  closing  argument  in  the  morning. 

The  Court:  I  will  try  to  be  fair  with  you  on 
that,  because  I  don't  know  whether  it  makes  any 
difference  or  not,  but  having  defended  on  numerous 
occasions  myself,  I  would  prefer  not  to  have  the 
final  say-so  by  the  Government  fall  in  the  morning. 
But  I  will  keep  that  in  mind. 

(Recess  at  12:00  noon.)  [740] 

Afternoon  Session 

(Continuation  of  settling  of  instructions  in 
chambers.) 

The  Court :  First  I  apologize  for  being  late.  The 
senators  were  supposed  to  speak  not  more  than  five 
minutes.  Now,  let  us  go  back  to  the  ones  we  passed. 
First  the  Defendant's  requested  instructions.  The 
first  one  is  Number  14.  Now,  doesn't  that  go  to  the 
gist  of  the  whole  thing,  that  the  Government  must 
not  only  prove  that  the  defendant  did  some  act  but 
that  the  Government  has  to  prove  all  of  the  essen- 
tial elements  contained  in  each  count  of  the  indict- 
ment beyond  a  reasonable  doubt,  and  those  are  the 
allegations  contained  in  the  indictment?  And  that 
goes  as  to  each  count.  And  then  the  question  of  wil- 
fulness is  covered  by  the  general  instructions  to  that 
effect. 

Mr.  Felzer:  All  we  are  suggesting  at  this  point 
is  that  we  omit  just  one  clause,  '4n  any  manner  to 
evade  and  defeat  the  tax."  And  let  the  rest  of  the 
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instruction  stand  as  it  is.  And  with  that  omission. 

The  Court:  Well,  why  should  the  court  single 
out  any  particular  count  or  negative  the  proposition 
of  proving  all  of  the  essential  allegations'?  I  think 
this  is  already  covered  by  the  instructions  that  I 
would  give. 

Mr.  Felzer:  Well,  except  that  too  many  of  them 
have  the  use  of  the  word  "wilfully"  which  we  feel 
is  the  crux  of  the  [741]  act  whether  it  is  a  mis- 
demeanor or  a  felony.  May  we  make  this  sugges- 
tion? May  we  suggest  that  we  omit  from  an  at- 
tempt, "from  attempt"  to  the  end  of  the  word  "in- 
dictment" and  retain  the  rest  of  it? 

The  Court:  What  do  you  have  to  say  to  that, 
Mr.  Crumpacker? 

Mr.  Crumpacker:  I  feel  it  is  more  or  less  a 
repetition.  It  seems  to  be  a  matter  which  is  already 
covered  in  the  court's  previously  settled  instruction 
on  the  matter — actually  in  the  general  instruction, 
referring  to  the  statute,  or  the  instruction  I  think 
of  the  Plaintiff  referring  to  the  gist  of  the  offense. 
It  is  covered  by  that.  It  is  covered  by  that,  namely, 
that  you  must  prove  all  the  elements,  this  and  this 
and  that,  that  they  were  done  wilfully. 

The  Court:  I  am  going  to  refuse  it  on  the 
grounds  that  it  is  covered.  Now  we  come  down  to 
Number  27.  Is  that  the  next  one? 

The  Clerk:    27,  your  Honor. 

The  Court:  27.  What  is  your  objection  to  that, 
Mr.  Crumpacker? 

Mr.  Crumpacker:  It  is  a  little  bit  misleading. 
And,  of  course,  there  is  a  law,  a  law  which  does 
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require  it,  so  this  is  not  correct  either.  But  I  think 
the  court  has  a  standard  instruction  with  respect 
to  a  person  not  required  to  give  incriminating  state- 
ments, making  incriminating  statements  which  [742] 
would  be  more  appropriate.  I  think  that  is  what 
they  are  driving  at.  I  don't  know. 

The  Court:  Well,  this  is  not  a  correct  statement 
of  the  law  as  I  understand  it  to  be. 

Mr.  Pelzer:  It  is  my  understanding  that  there 
is  in  fact  no  code  which  requires  one  to  answer  to 
the  questions  of  an  Internal  Revenue  agent  as  such. 

The  Court:  But  there  is  a  law  which  authorizes 
the  issuance  of  subpoenas  directing  a  taxpayer  to 
give  information.  That  is  the  very  one  you  are  re- 
lying on  in  your  Number  28,  a  part  of  that  law. 

Mr.  Hoddick:  There  are  also  some  cases  under 
that  statute,  your  Honor,  which  say  that  a  taxpayer 
even  under  subpoena  does  not  have  to  produce  docu- 
ments or  answer  questions  which  would  in  any  way 
incriminate  him.  At  least  it  is  no  offense  if  he  did 
so  with  that  element  present. 

The  Court:  Well,  the  trouble  is  that  the  statute 
has  not  been  invoked  throughout  the  entire  investi- 
gation. 

Mr.  Hoddick:  It  might  be  more  to  the  point  to 
modify  this  with  an  instruction  that  there  is  no 
law  of  the  United  States  which  under  a  circum- 
stance, under  the  facts  presented  here,  requires  the 
taxpayer 

The  Court:  Well,  that  would  mean  in  every 
criminal  case  the  court  has  to  negative  the  non-use 
of  pertinent  statutes. 
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Mr.  Hoddick:  Yes,  but,  of  course,  in  this  case 
an  [743]  issue  has  been  definitely  made  of  the  de- 
fendant's non-co-operation  with  the  agents. 

The  Court :  That  only  goes  to  the  question  of  his 
state  of  mind. 

Mr.  Hoddick:  We  would  like  the  jury  to  know 
that  being  non-co-operative  he  was  not  in  violation 
of  any  law  or  regulation. 

The  Court:  I  will  refuse  27  and  28.  Now,  Num- 
ber 30. 

Mr.  Felzer :  With  reference  to  Instruction  Num- 
ber 30,  we  would  like  to  offer  it  with  this  revision, 
that  failure  of  Mr.  Abdul  to  furnish  an  agent  of 
the  Government  with  any  books,  records  or  any 
other  information  at  any  one  particular  time  does 
not  in  and  of  itself  constitute  wilfulness. 

The  Court:  That  is  the  same  subject  matter  of 
the  lengthy  instruction  prepared  by  the  Government 
which  I  refused  to  give  because  it  points  up  these 
various  things,  including  that  failure. 

Mr.  Hoddick:  Your  Honor,  might  I  advert  to 
one  point  here?  The  Government  has  offered  an 
instruction  which  we  think  correctly  stated  the  law 
and  which  the  court  adopted,  that  if  all  of  the 
necessary  elements  of  the  crime  found  to  be  as  of  the 
date  when  the  tax  return  was  due  and  the  taxes 
payable,  that  the  offense  was  complete  as  of  that 
time.  And  we  think  that  ties  in  right  with  this.  That 
act  of  the  taxpayer  subsequent  to  the  alleged  com- 
pletion of  the  crime  or  at  the  [744]  time  the  crime 
would  have  been,  which  must  have  been  found  ex- 
isting prior  to  that. 
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The  Court:  What  do  you  have  to  say  to  that, 
Mr.  Crumpacker  ? 

Mr.  Crumpacker:  I  don't  think  that  is  a  correct 
statement  of  the  law.  All  the  evidence,  regardless 
of  whether  it  has  to  bear  on  the  state  of  mind  of 
the  defendant,  it  is  the  events  which  occurred  after- 
wards. I  don't  think  there  is  any  doubt  about  that. 

The  Court :  I  don't  think  there  is  either.  Number 
30  will  be  refused.  I  will  refuse  31.  It  is  covered  by 
other  instructions. 

Mr.  Hoddick:  May  I  ask  the  court  whether  the 
instruction  in  the  Forester  case  doesn't  cover  evil 
motive  and  that  purpose? 

The  Court:  Yes,  it  does.  Now,  Number  35.  Here 
again  I  think  we  are  duplicating. 

Mr.  Felzer:  Well,  duplication  in  itself  isn't 
wrong,  if  the  court  please.  And  I  feel  that  we  must 
show  some  circumstance  such  as  at  least  that  por- 
tion which  is  included  in  the  second  sentence  of  this 
instruction,  "If  the  Government's  claim  goes  no 
further  than  to  establish  a  state  of  facts  from  which 
the  inference  of  untruthfulness  or  wilfulness  may 
not  be  reasonably  drawn,  then  the  Government  has 
failed  to  establish  the  charges  beyond  a  reasonable 
doubt."  This  is  something  more  [745]  than  just  a 
question  of  wilfulness  but  also  includes  the  burden 
of  proof  required,  the  amount  of  proof. 

The  Court:     That  will  be  given. 

Mr.  Felzer:  That  is  specifically  tied  in  with  the 
element  of  the  wilfulness,  which  is  basic  with  refer- 
ence to  all  twelve  of  the  counts  here,  rather  than 
just    a    general    reasonable    doubt    instruction.    In 
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other  words,  your  Honor,  at  least  the  second  por- 
tion of  this  or  the  second  sentence  of  the  instruction 
we  feel  should  be  given. 

The  Court :  Well,  I  feel  this  way :  The  substance 
of  35  of  the  last  sentence  will  be  given  in  my  over- 
all instructions.  Now,  Number  37.  I  think  that  first 
sentence,  two  sentences  of  that  are  covered  by  other 
instructions.  On  that  ground  I  will  refuse  it.  Num- 
ber 38,  that  also  is  covered.  It  will  be  refused. 

The  Clerk:    Number  44  is  the  next. 

The  Court:  44.  Well,  that  likewise  is  now  cov- 
ered on  the  question  of  wilfulness.  The  distinction 
is  drawn  between  the  various  types  of  counts.  That 
will  be  refused  as  covered. 

The  Clerk :     Number  46. 

The  Court :  And  that  also  has  now  been  covered. 
It  will  be  refused  on  that  ground. 

Mr.  Hoddick:     That  is  the  Fujimoto 

The  Court:  The  Fujimoto  instruction  will  have 
to  be  [746]  changed.  You  recall  that  one,  Mr.  Hod- 
dick? 

Mr.  Hoddick:  I  looked  at  it  the  other  day  when 
I  ])repared  the  one  we  submitted  and  deleted  the 
portion  which  is  not  appropriate. 

The  Court :  I  think  the  rest  of  it  is  proper  and  I 
will  give  it  so  the  jury  will  consider  both  sides  and 
the  effect  that  will  be  given  to  it. 

Mr.  Hoddick:  For  the  record,  your  Honor,  we 
will  offer  that  instruction  as  given  in  the  Fujimoto 
case  with  modification  as  appears,  which  is  plural 
and  the  defendant  is  singular,  as  a  substitute  for 
our  Numlier  49. 
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The  Court :    Yes,  you  withdrew  that. 

Mr.  Felzer:     Modified. 

The  Court :     Does  that  take  care  of  all  of  them  ? 

Mr.  Felzer:     The  defendant's  instructions. 

The  Court :     And  the  Plaintife  's  ? 

Mr.  Felzer:  On  Instruction  1  there  was  to  be  a 
revision  of  paragraph  2. 

The  Court:  Yes,  I  will  take  care  of  that.  I  pro- 
pose to  read  portions  of  the  statute. 

Mr.  Hoddick:  Your  Honor,  might  I  ask  this:  I 
don't  know  how  numerous  the  instructions  are,  now 
that  w^e  have  dwindled  them  down  considerably.  But 
if  we  could  have  advice  from  the  court  through  the 
court's  clerk  as  to  the  order  in  which  these  instruc- 
tions would  be  given,  it  would  facilitate  our  [747] 
following  them  at  the  time  that  they  are  given  and 
would  simplify  the  making  of  the  necessary  objec- 
tions and  avoid  the  shuffling  of  papers  on  counsel 
desk  while  you  are  going  through  them. 

The  Court :  That  is  something  that  I  hardly  ever 
know  until  the  last  minute.  And  I  can  understand 
your  difficulty.  I  will  put  it  this  way:  I  will  try  to 
let  you  know  beforehand.  But  in  any  event  your 
objections,  the  court's  rulings,  the  court's  rulings 
here  in  chambers,  can  be  asserted  in  open  court  with- 
out the  necessity  of  going  through  all  of  them.  But 
yo  ti  want  to  be  able  to  check  which  ones  I  give  ? 

Mr.  Hoddick:  And  also  in  many  instances  you 
have  advised  that  you  will  give  them  in  substance, 
and  if  there  is  too  much  of  a  departure  from  sub- 
stance we  want  to  preserve  the  record  with  appro- 
priate objections. 
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The  Court:  I  will  do  my  best  to  give  you  some- 
thing beforehand,  before  I  read  them.  Is  there  any- 
thing further  in  connection  with  instructions?  We 
will  take  a  five  minute  breather  and  then  we  will 
call  the  jury. 

(The  settling  of  instructions  was  completed 
at  2 :40  p.m.)  [748] 

After  Recess 

(The  trial  resumed  at  2:50  p.m.  with  jury 
present.) 

The  Court :  The  record  will  show  that  the  jury  is 
present,  the  defendant  and  his  counsel.  Sometimes 
the  settling  of  instructions  takes  longer  than  might 
seem  necessary  to  members  of  the  jury,  but  it  is  a 
matter  that  has  to  be  settled  before  argument  com- 
mences. We  are  now  ready  to  proceed  and  we  will 
hear  from  Mr.  Criunpacker  on  behalf  of  the  Govern- 
ment. 

(Mr.    Crumpacker    presented    the    openins^ 
argument  on  behalf  of  the  plaintiff.) 

The  Court:  Judge  Hawkins,  there  are  five  min- 
utes before  the  session  normally  adjourns.  You  are 
to  make  the  argument  now. 

Judge  Hawkins:     Yes,  your  Honor. 

The  Court:  The  jury  hasn't  had  an  opportunity 
to  hear  your  voice. 

Judge  Hawkins:  Well,  I  will  give  them  that 
pleasure  tomorrow  morning,  your  Honor. 
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The  Court:  Very  well.  Ladies  and  gentlemen  of 
the  jury,  again  before  excusing  you,  as  you  now 
know,  the  evidence  is  all  in  and  you  have  heard  a 
part  of  the  argument.  And  I  could  if  I  so  desired 
keep  you  together  as  a  body  of  twelve.  [749]  But 
I  am  certain  that  you  will  follow  my  instructions 
and  I  will  not  do  it.  Again  before  excusing  you,  you 
are  instructed  not  to  discuss  this  case  with  anyone, 
allow  no  one  to  discuss  it  with  you,  avoid  reading  or 
hearing  anything  about  it  and  form  no  opinions 
about  it.  You  will  have  a  full  opportunity  for  that 
tomorrow  after  you  retire  to  the  jury  room  to  dis- 
cuss it  among  yourselves.  You  are  excused  until 
nine  o'clock  tomorrow  morning. 

(Jury  leaves  courtroom  at  3:57  p.m.) 

The  Court:  This  case  will  be  continued  until 
nine  o'clock  tomorrow  morning.  The  court  will  stand 
adjourned  until  that  time. 

(The  court  adjourned.)  [750] 

December  5,  1956 
(The  trial  resumed  at  9:00  a.m.) 

The  Clerk:  Criminal  Number  11,072,  United 
States  of  America,  Plaintiff,  versus  Daniel  L.  Ab- 
dul, Defendant,  for  further  trial. 

Judge  Hawkins:  Ready  for  the  defense,  your 
Honor. 

Mr.  Crumpacker:     Ready  for  the  Government. 

The  Court:     Very  well,  the  record  will  show  that 
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the  jury  is  present,  the  defendant  and  his  counsel. 
Are  you  ready  to  present  your  argument? 

Judge  Hawkins :     May  I  proceed,  your  Honor  ? 

The  Court:     Yes. 

(Judge  Hawkins  presented  the  argument  on 
behalf  of  the  defendant.) 

(Mr.  Crumpacker  presented  the  closing  argu- 
ment on  behalf  of  the  plaintiff.) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
you  will  be  excused  for  a  short  recess. 

(Jury  leaves  the  courtroom  at  10.05  a.m.) 

The  Court :     The  court  will  take  a  recess. 

(A  recess  was  taken.)  [751] 

After  Recess 

The  Court:  The  record  will  show  the  jury  is 
present,  the  defendant  and  his  counsel. 

Ladies  and  gentlemen  of  the  jury,  this  has  been  a 
rather  lengthy  trial.  You  have  listened  carefully  to 
the  evidence  and  to  the  arguments  of  counsel,  and  I 
am  going  to  ask  you  to  listen  carefully  to  the  in- 
structions of  law  as  I  shall  give  them  to  you. 

As  I  said  before,  it  is  your  duty  to  follow  the  law 
as  I  shall  state  it  to  you.  On  the  other  hand,  it  is 
your  exclusive  province  to  determine  the  facts  in  the 
case  and  to  consider  and  weigh  the  evidence  for  that 
purpose.  The  authority  thus  vested  in  you  is  not 
an  arbitrary  power  but  must  be  exercised  with  sin- 
cere judgment,  sound  discretion,  and  in  accordance 
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with  the  laws,  rules  of  law  stated  to  you.  The  jury 
must  accept  the  instructions  of  the  court  as  com- 
prising together  a  complete  and  correct  statement 
of  the  law  governing  the  case.  You  must  not  assume 
the  existence  of  any  law  not  stated  in  these  instruc- 
tions, nor  speculate  or  guess  as  to  what  the  law  is. 
Regardless  of  any  opinion  you  may  now  have  as  to 
what  the  law  ought  to  be,  it  would  be  a  violation  of 
your  sworn  duty  to  base  a  verdict  upon  any  other 
view  of  the  law^  than  that  given  to  you  in  these  in- 
structions. 

If  during  your  deliberations  doubt  should  arise 
in  your  minds  concerning  the  law  upon  any  given 
question,  you  [752]  should  so  advise  the  court  and 
the  court  will  then  again  read  the  instructions  cover- 
ing the  questions  as  to  which  you  may  be  in  doubt. 

You  are  to  decide  this  case  simply  upon  the  evi- 
dence that  has  been  received  by  the  court  and  the 
inferences  that  you  may  reasonably  draw  therefrom, 
and  such  assumptions  as  the  law  deduces  therefrom 
as  noted  in  my  instructions,  and  in  accordance  with 
the  law  as  I  state  it  to  you. 

I  told  you  at  the  very  outset  of  this  trial  that  the 
law  presumes  a  defendant  to  be  innocent  of  crime. 
Thus  a  defendant,  although  accused,  begins  a  trial 
w^ith  a  clean  slate  with  no  evidence  against  him,  and 
the  law  permits  nothing  but  legal  evidence  presented 
before  the  jury  to  be  considered  in  support  of  the 
charge  against  the  accused.  So  the  presumption  of 
innocence  is  sufficient  to  acquit  a  defendant  unless 
the  jurors  are  satisified  beyond  a  reasonable  doubt 
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of  the  defendant's  guilt  from  all  of  the  evidence  in 
the  case. 

In  connection  with  counts  one,  three,  five,  seven, 
nine  and  eleven,  jou  are  instructed  that  it  is  unlaw- 
ful for  any  person  required  to  make  a  return  as 
hereafter  defined,  to  wilfully  fail  to  make  such 
return  at  the  time  or  times  required. 

In  connection  with  counts  two,  four  and  six  you 
are  instructed  that  the  law  provides  as  follows :  Any 
person  required  under  this  subchapter  to  collect, 
account  for  and  pay  over  any  tax  imposed  by  this 
subchapter  who  wilfully  fails  to  [753]  collect  or 
truthfully  account  for  and  pay  over  such  tax,  and 
any  person  who  wilfully  attempts  in  any  manner  to 
evade  or  defeat  any  tax  imposed  by  this  subchapter, 
or  the  payment  thereof,  shall  in  addition  to  other 
penalties  provided  by  law  be  punished. 

As  to  counts  eight,  ten  and  twelve,  you  are  in- 
structed that  the  law  provides  in  part  as  follows: 
Any  person  required  under  this  Title  to  collect,  ac- 
count for  and  pay  over  any  tax  imposed  by  this 
Title  who  wilfully  fails  to  collect  or  truthfully  ac- 
count for  and  pay  over  such  tax  shall  in  addition  to 
other  penalties  provided  by  law  be  punished. 

The  term  ''person"  includes  an  officer  or  employee 
of  a  corporation  who  as  such  officer  or  employee  is 
under  a  duty  to  perform  the  act  in  respect  of  which 
the  violation  occurs.  Certain  employers  paying  cer- 
tain employees  certain  wages  for  certain  employ- 
ment are  required  to  deduct  and  withhold  a  percent- 
age of  those  Avages  for  income  tax  purposes  and  to 
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collect  from  those  wages  as  and  when  paid  a  certain 
percentage  for  Federal  Insurance  Contribution  Act 
taxes.  It  is  conceded  by  the  parties  that  Home  Fur- 
niture Company,  Limited,  was  required  to  deduct, 
withhold  and  collect  such  taxes  from  the  wages  of  its 
employees  for  their  employment  during  the  period 
of  the  indictment  in  question.  These  withholdings 
are  required  to  be  held  in  a  special  fund  in  trust  for 
the  United  States.  A  return  of  Federal  income  taxes 
withheld  from  wages  and  Federal  [754]  Insurance 
Contribution  Act  taxes  is  required  to  be  filed  quar- 
terly on  Form  941  on  or  before  the  last  day  of  the 
first  month  following  the  close  of  the  quarter  with 
the  Director  of  Internal  Revenue  for  the  district  in 
which  is  located  the  principal  place  of  business  of 
the  employer.  The  taxes  are  due  and  payable  with- 
out assessment  at  the  time  fixed  for  filing  the  return, 
although  the  mechanics  of  withholding  may  be  per- 
formed ])y  an  agent,  the  responsibility  rests  with 
the  employer.  The  return  Form  941  must  be  signed 
and  verified  by  the  employer  and  in  case  of  a  corpo- 
ration the  president,  vice-president  or  other  princi- 
pal officer. 

The  gist  of  the  offenses  charged  in  counts  one, 
three,  five,  seven,  nine  and  eleven  of  the  indictment 
is  wilful  failure  on  the  part  of  the  defendant  to  file 
a  return.  To  establish  this  charge  the  Government 
must  prove,  one,  that  the  defendant  was  a  person 
required  by  law  to  make  a  return  for  the  quarters  in 
question;  two,  that  he  failed  to  file  and  return  for 
those  quarters  at  the  time  required  by  law;  and, 
three,  that  the  failure  to  file  such  returns  was  wilful. 
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And  the  gist  of  the  offenses  charged  in  counts 
two,  four,  six,  eight,  ten  and  twelve  of  the  indict- 
ment is  wilfully  attempting  to  evade  the  tax.  To 
establish  these  charges  the  Government  must  prove, 
one,  that  the  defendant  was  a  person  required  by 
law  to  collect,  account  for  and  pay  over  the  taxes 
for  the  quarters  in  question;  two,  that  he  deducted 
and  collected  [755]  the  taxes;  and,  three,  that  he 
wilfully  failed  to  truthfully  account  for  and  pay 
over  said  taxes  to  the  District  Director  with  intent 
to  defeat  the  tax  or  liability. 

You  will  note  that  counts  one,  three,  five,  seven, 
nine  and  eleven  charge  the  defendant  with  wilfully 
and  knowingly  failing  to  make  quarterly  returns 
to  the  District  Director;  and  counts  two,  four,  six, 
eight,  ten  and  twelve  charge  the  defendant  with  wil- 
fully failing  to  truthfully  account  for  and  pay  over 
to  the  Director  the  taxes  for  which  such  returns 
were  required  to  be  filed.  The  types  of  wilfulness 
involved  in  these  two  different  charges  are  different, 
and  I  am  going  to  ask  you  to  pay  particular  atten- 
tion to  the  instructions  which  I  will  now  read  to  you 
with  regard  to  the  definition  of  "wilfulness." 

With  respect  to  the  even  counts,  I  instruct  you 
as  follows,  that  is,  as  to  two,  four,  six,  eight,  ten 
and  twelve,  that  in  every  crime  there  must  exist  a 
union  of  joint  operation  of  acts  or  omissions  or 
failures  to  act  and  intent.  The  burden  is  always 
upon  the  prosecution  to  prove  both  act  or  failure 
to  act  and  intent  beyond  a  reasonable  doubt.  A  i)ei'- 
son  is  held  to  intend  all  the  natural  and  probable 
consequences   of  acts  knowingly  done   or   omitted. 


268  Daniel  L.  Abdul  vs. 

That  is  to  say,  the  law  assumes  a  person  to  intend 
all  the  consequences  which  one  standing  in  like 
circumstances  and  possessing  like  knowledge  should 
reasonably  expect  to  result  from  any  act  which  is 
knowingly  done  or  omitted.  [756] 

An  Act  is  done  or  omitted  knowingly  if  done  or 
omitted  volimtarily  and  purposely  and  not  because 
of  mistake  or  inadvertence  or  other  innocent  reason. 
An  act  is  done  wilfully  if  done  voluntarily  and  pur- 
posely and  with  specific  intent  to  do  that  which  the 
law  forbids.  An  omission  to  act  is  done  wilfully  if 
done  voluntarily  and  purposely  and  with  the  specific 
intent  to  fail  to  do  that  which  the  law  requires  to  be 
done.  A  person  who  knowingly  does  an  act  which 
the  law  forbids  or  who  knowingly  fails  to  do  an  act 
which  the  law  requires,  purposely  intending  to  vio- 
late the  law,  acts  with  specific  intent. 

It  is  not  necessary  for  the  prosecution  to  prove 
knowledge  by  the  accused  that  a  particular  act  or 
failure  to  act  is  a  violation  of  law.  Everyone  is  held 
to  know  what  the  law  forbids  and  what  the  law  re- 
quires to  be  done.  Intent  may  be  proved  by  circum- 
stantial evidence.  It  rarely  can  be  established  by  any 
other  means.  While  witnesses  may  see  and  hear  and 
thus  be  able  to  give  direct  evidence  of  what  a  de- 
dendant  does  or  fails  to  do,  there  can  be  no  eye  wit- 
ness account  of  the  state  of  mind  with  which  the 
acts  were  done  or  omitted.  But  what  a  defendant 
does  or  fails  to  do  may  indicate  intent  or  lack  of 
intent  to  commit  the  offense  charged. 

In  determining  the  issue  as  to  the  intent,  the  jury 
is  entitled  to  consider  any  statements  made  and  acts 
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done  or  omitted  by  the  accused  and  all  facts  and 
circumstances  and  evidence  which  may  aid  deter- 
mination of  the  state  of  mind.  [757]  Intent  and 
motive  should  never  be  confused.  Motive  is  that 
which  prompts  a  person  to  act.  Intent  refers  only  to 
the  state  of  mind  with  which  the  act  is  done.  Per- 
sonal advancement  and  financial  gain  are  two  well 
recognized  motives  for  much  of  human  conduct. 
These  laudable  motives  may  prompt  one  person  to 
volunteer  acts  of  good,  another  to  volunteer  acts 
of  crime.  Good  motive  alone  is  never  a  defense 
where  the  act  done  is  a  crime.  If  a  person  intention- 
ally does  an  act  which  the  law  denounces  as  a  crime, 
motive  is  immaterial  except  insofar  as  evidence  of 
motive  may  aid  determination  of  the  issue  as  to 
intent. 

Now,  as  to  the  other  counts  of  the  indictment,  one, 
three,  five,  seven,  eight  and  eleven,  generally  speak- 
ing, what  I  have  just  read  to  you  is  applicable  with 
this  limitation  on  the  definition  of  the  word 
"wilful"  in  failing  to  make  a  tax  return.  In  that 
connection  it  means  with  a  bad  purpose  or  without 
grounds  for  believing  that  one's  act  is  lawful  or 
without  reasonable  cause  or  capriciously  or  with  a 
careless  disregard  of  whether  one  has  a  right  so  to 
act. 

With  these  two  standards  in  mind  I  further  in- 
struct you  that  the  question  of  intent  is  a  matter  for 
you  as  jurors  to  determine.  And  as  intent  is  a  state 
of  mind  and  it  is  not  possible  to  look  into  a  man's 
mind  to  see  what  went  on,  the  only  way  that  you 
have  at  arri^dng  at  the  intent  of  the  defendant  in 
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this  case  is  for  you  to  take  into  consideration  all 
of  [758]  the  facts  and  circumstances  shown  by  the 
evidence,  including  the  exhibits,  and  determine  from 
all  such  facts  and  circumstances  what  the  intent  of 
the  defendant  was  at  the  time  in  question. 

The  wilful  failure  to  tile  a  return  and  the  wilful 
faihire  to  truthfully  account  for  and  pay  over  taxes 
withheld  are  charged  as  separate  offenses  for  each 
quarter.  And  if  proven  to  your  satisfaction  beyond 
a  reasonable  doubt,  each  is  a  separate  and  distinct 
offense.  If  all  the  requisite  elements  of  the  crime 
have  been  proven  to  your  satisfaction  beyond  a  rea- 
sonable doubt,  including  wilfulness  as  I  have  defined 
it  to  you,  the  crime  is  complete  at  the  time  the  re- 
turn is  required  to  be  filed  or  the  tax  is  required  to 
be  truthfully  accounted  for  and  paid  over.  However, 
in  determining  the  elements  of  intent  involved  in 
each  count,  you  may  consider  all  of  the  evidence  in 
the  case.  Every  employer  required  to  withhold  and 
pay  income  taxes  and  every  employer  liable  for 
Federal  Insurance  Contribution  Act  taxes,  is  re- 
quired to  keep  detailed  and  accurate  payroll  records 
at  a  convenient  and  safe  location  accessible  to  Inter- 
nal Revenue  officers,  and  open  for  inspection  at  all 
times  by  such  officei*s. 

I  further  instruct  you  that  the  penalties  imposed 
by  Congress  to  enforce  the  tax  laws  embrace  both 
civil  and  criminal  sanctions.  The  fact  that  the  civil 
sanctions  may  have  been  assessed  in  this  case  has  no 
bearing  one  way  or  the  other  on  your  determination 
of  the  guilt  or  innocence  of  the  defendant  [759]  in 
this  criminal  case. 
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The  evidence  in  this  case  consists  of  sworn  testi- 
money  of  the  witnesses,  all  exhibits  which  have  been 
received  in  evidence,  all  facts  which  have  been 
admitted  or  stipulated,  and  all  applicable  presump- 
tions stated  in  these  instructions. 

An  inference  is  a  deduction  or  conclusion  which 
reason  and  common  sense  leave  the  jury  to  draw 
from  facts  which  have  been  proved.  A  presumption 
is  an  inference  which  the  law  requires  the  jury  to 
make  from  particular  facts  in  the  absence  of  con- 
vincing evidence  to  the  contrary. 

A  stipulation  by  and  between  counsel  for  the  par- 
ties as  to  any  facts  is  binding  upon  you  and  those 
facts  shall  be  determined  by  you  as  true  in  all  re- 
spects, and  you  are  to  rely  thereon  and  are  bound 
thereby  insofar  as  those  particular  facts  are  con- 
cerned. 

I  further  instruct  you  that  all  evidence  relating 
to  any  admission  or  incriminatory  statements 
claimed  to  have  l)een  made  by  a  defendant  outside 
of  court  should  be  considered  with  caution  and 
weighed  with  great  care. 

There  are  two  types  of  evidence  from  which  a 
jury  may  properly  find  a  defendant  guilty  of  an 
offense.  One  is  direct  evidence  such  as  the  testimony 
of  an  eye  witness.  The  other  is  circumstantial  evi- 
dence. The  proof  of  a  chain  of  circumstance  point- 
ing to  the  commission  of  the  offense.  As  a  general 
rule  the  law  makes  no  distinction  between  direct  and 
circumstantial  [760]  evidence  but  simply  requires 
that  before  convicting  a  defendant  the  jury  be  satis- 
fied of  the  defendant's  guilt  beyond  a  reasonable 
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doubt  from  all  of  the  evidence  in  the  case.  In  order 
to  justify  a  verdict  of  guilt  based  in  whole  or  in  part 
upon  circumstantial  evidence,  the  facts  in  the  chain 
of  circiunstance  shown  by  the  evidence  must  be  con- 
sistent with  the  guilt  of  the  accused  and  inconsistent 
with  every  reasonable  supposition  of  innocence.  If 
the  facts  and  circumstances  shown  by  the  evidence 
are  as  consistent  with  innocence  as  with  guilt,  the 
jury  should  acquit  the  accused. 

Duiing  the  course  of  this  trial  I  on  occasion  asked 
questions  of  a  witness  in  order  to  bring  out  facts 
not  then  fully  covered  by  the  testimony.  Do  not 
assume  that  I  hold  any  opinion  on  the  matters  to 
which  my  questions  related.  Remember  at  all  times 
that  you  as  jurors  are  at  liberty  to  disregard  all 
comments  of  the  court  or  counsel  in  arriving  at 
your  own  finding's  as  to  the  facts. 

During  the  course  of  a  trial  it  is  the  duty  of  law- 
3^ers  on  each  side  to  make  objections  when  the  other 
side  offers  evidence  which  counsel  believes  is  not 
admissible  under  the  rules  of  evidence.  It  is  the 
duty  of  the  court  to  decide  whether  under  the  rules 
of  evidence  testimony  or  other  evidence  may  be 
received.  Whenever  the  court  has  sustained  an  ob- 
jection to  a  question,  you  are  to  disregard  that 
question  and  may  draw  no  inference  from  the  word- 
ing of  it  or  si)ecu]ate  as  to  what  the  [761]  witness 
would  have  said  if  permitted  to  answer.  Nor  may 
you  assume  any  party  has  objected  to  a  question  be- 
cause that  side  expected  the  answer  if  given  to  be 
unfavorable. 

During  the  trial  of  this  case  the  court  has  per- 
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mitted  certain  evidence  to  be  introduced  over  the 
objection  of  counsel.  In  so  ruling  the  court  has  not 
determined  or  indicated  any  opinion  as  to  the  weight 
or  effect  of  such  evidence. 

In  judging  the  credibility  of  witnesses  and  the 
weight  and  effect  of  evidence,  you  are  not  to  con- 
sider the  rulings  or  comments  of  the  court  in  ad- 
mitting or  rejecting  evidence. 

I  further  instruct  you  that  all  evidence  of  a  wit- 
ness whose  self-interest  or  attitude  is  shown  to  be 
such  as  might  tend  to  promj^t  testimony  unfavor- 
able to  the  accused  should  be  considered  with  cau- 
tion and  weighed  with  great  care.  And  when  from 
a  given  transaction  or  a  series  of  transactions  differ- 
ent reasonable  inferences  may  be  drawn,  some  favor- 
able and  some  unfavorable  to  the  accused  per- 
son, it  is  the  duty  of  the  jury  to  adopt  the  inference 
favorable  to  the  accused. 

The  defendant  here  is  to  be  tried  only  on  the  evi- 
dence which  is  before  the  jury  and  not  upon  sus- 
picions that  may  have  been  elicited  by  questions  of 
counsel,  or  answers  which  were  not  permitted. 

I  further  instruct  you  that  whenever  a  defendant 
seeks  to  prove  affirmatively  any  fact  in  his  favor,  it 
is  only  necessary  for  such  defendant  to  prove  facts 
which  raise  a  reasonable  [762]  doubt  in  your  minds, 
expecting  the  ultimate  facts  sought  to  be  proved.  If 
the  defendant  creates  in  your  mind  a  reasonable 
doubt  respecting  any  fact  which  he  attempts  to 
prove,  it  is  your  duty  to  find  that  fact  in  such  de- 
fendant's favor. 

You  will  note  that  the  burden  of  proof  with  re- 
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spect  to  the  prosecution  and  the  degree  to  which  the 
prosecution  must  prove  a  fact  is  essentially  different 
from  that  required  of  the  defendant. 

You  are  instructed  that  if  from  the  evidence  you 
find  that  the  defendant  did  not  file  tax  returns  at 
the  time  or  times  required  by  law  or  that  he  did 
not  pay  the  tax  required  by  law,  such  failures  in 
themselves  do  not  constitute  wilfulness  under  the 
law.  Unless  you  find  that  the  filing  and  paying  late 
of  such  taxes  were  acts  with  a  bad  purpose  or  an 
evil  motive.  If  the  Government  proof  goes  no  fur- 
ther than  to  establish  a  state  of  facts  for  which  the 
inference  of  untruthfulness  or  wilfulness  may  not 
be  reasonably  drawn,  then  the  Government  has 
failed  to  establish  the  charges  beyond  a  reasonable 
doubt.  And  under  such  circumstance  it  would  be  the 
duty  of  the  jury  to  acquit  the  defendant. 

You  are  further  instructed  that  when  the  belief 
of  a  person  charged  with  wilful  failure  to  pay  and 
file  returns  on  time  with  an  intent  to  evade  or  de- 
feat the  tax,  the  motive  of  his  act  is  material  and 
he  may  not  only  directly  testify  that  he  had  no  in- 
tent to  evade  or  defeat  any  tax  imposed  but  he 
may  [763]  buttress  the  statement  with  testimony  of 
relevant  circumstances,  including  conversations  had 
with  third  parties  or  statements  made  by  them  tend- 
ing to  support  his  statement  that  he  had  no  intent 
to  evade  or  defeat  any  tax  imposed. 

You  are  instructed  that  the  general  rule  is  that 
the  testimony  of  a  witness  cannot  be  wholly  disre- 
garded unless  it  is  impeached  or  contradicted  by 
other  testimony  or  by  some  presumption  or  by  an 
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inference  deducible  from  the  facts  proved,  or  un- 
less it  is  inherently  improbable. 

These  may  sound  repetitious  but  I  will  give  them 
anyway.  If  I,  as  the  judge  of  this  court,  have  at  any 
time  during  this  trial  used  any  language  which  or 
seemed  to  you  to  indicate  the  opinion  of  the  judge 
as  to  any  question  of  fact  or  as  to  the  credibility  of 
any  witness,  you  must  not  be  influenced  thereby, 
but  you  must  determine  yourselves  all  questions  of 
fact  without  regard  to  the  opinion  of  anyone  else. 

And  if  in  stating  to  you  any  proposition  of  law 
I  have  assumed  any  fact  as  proven,  you  are  to  dis- 
regard such  an  assumption  and  deduce  your  own 
conclusions  from  the  evidence. 

I  want  you  to  distinctly  understand  that  in  this 
charge  the  court  is  in  no  manner  or  form  expressing 
or  desires  to  express  any  opinion  upon  the  weight 
of  the  evidence  or  any  part  thereof,  nor  does  the 
court  express  any  opinion  as  to  the  truth  or  falsity 
of  the  testimony  of  any  witness,  nor  does  the  court 
in  any  manner  or  form  express  its  opinion  that 
any  alleged  [764]  fact  in  this  case  is  or  is  not 
proven.  With  questions  of  fact,  the  weight  of  the 
evidence,  the  credit  which  you  should  give  to  any 
witness  sworn  in  the  case,  the  court,  therefore,  ex- 
presses no  opinion. 

You  are  the  sole  judges  of  the  credibility  of  the 
witnesses  and  the  weight  which  is  to  be  given  to 
their  testimony.  A  witness  is  presumed  to  speak  the 
truth.  This  presumption,  however,  may  be  repealed 
by  the  manner  in  which  he  testifies,  by  the  charac- 
ter of  his  testimony,  or  by  evidence  affecting  his 
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reputation  for  truth,  honesty  and  integrity  or  his 
motives  or  by  contradictory  evidence.  In  judging 
the  credibility  of  the  witnesses  in  this  case,  you 
may  believe  the  whole  or  any  part  of  the  evidence 
of  any  witness  or  may  disbelieve  the  whole  or  any 
part  of  it  as  may  be  dictated  by  your  judgment  as 
reasonable  persons. 

You  should  carefully  scrutinize  the  testimony 
given,  and  in  so  doing  consider  all  of  the  circum- 
stances under  which  any  witness  has  testified,  his 
demeanor,  his  manner  while  on  the  stand,  his  in- 
telligence, the  relations  which  he  bears  to  the  plain- 
tiff or  the  defendant,  the  manner  in  which  he  might 
be  affected  by  the  verdict  and  the  extent  to  which 
he  is  contradicted  or  corroborated  by  other  e\d- 
dence,  if  at  all,  and  every  matter  that  tends  reason- 
ably to  shed  light  upon  his  credibility. 

A  witness  may  be  impeached  by  evidence  that  at 
other  [765]  times  he  has  made  statements  incon- 
sistent with  his  present  testimony  as  to  any  matter 
material  to  the  cause  on  trial. 

A  witness  wilfully  false  in  one  material  part  of 
his  testimony  is  to  be  distrusted  in  others.  The 
jury  may  reject  the  whole  of  the  testimony  of  a 
witness  who  has  wilfully  sworn  falsely  as  to  a  ma- 
terial point ;  if  you  are  convinced  that  a  witness  has 
stated  what  was  untrue  as  to  a  material  point,  not 
as  a  result  of  mistake  or  inadvertence,  but  wilfully 
and  with  the  design  to  deceive,  then  you  may  treat 
all  of  his  or  her  testimony  with  distrust  and  sus- 
picion, and  reject  all  unless  you  shall  be  convinced 
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that  he  or  she  has  in  other  particulars  sworn  to  the 
truth. 

You  are  instructed  that  it  is  the  right  and  privi- 
lege of  a  defendant  either  to  take  the  witness  stand 
and  testify,  or  to  remain  silent  and  not  appear  as 
a  witness.  When  a  defendant  has  become  a  witness 
and  has  testified,  you  are  to  estimate  and  determine 
his  credibility  in  the  same  way  as  you  would  con- 
sider the  testimony  of  any  other  witness. 

As  I  pointed  out  to  you  at  the  beginning  of  this 
trial,  the  burden  is  upon  the  prosecution  to  prove 
a  defendant  guilty  beyond  a  reasonable  doubt  of 
every  essential  element  of  the  crime  charged.  The 
law  does  not  impose  upon  a  defendant  the  duty  of 
producing  any  evidence.  A  reasonable  doubt  may 
arise  not  only  from  the  evidence  produced  but  also 
from  lack  of  evidence.  A  reasonable  doubt,  ladies 
and  gentlemen,  is  just  [766]  such  a  doubt  as  the 
term  implies.  It  is  a  doubt  for  which  you  can  give 
a  reason.  It  must  not  arise  from  any  merciful  dis- 
position or  kindly,  sympathetic  feeling  or  desire  to 
avoid  performing  a  possibly  disagreeable  duty.  It 
must  be  a  substantial  doubt  such  as  an  honest,  sensi- 
ble, fair-minded  man  might,  with  reason,  entertain 
consistently  with  a  conscientious  desire  to  ascertain 
the  truth  and  to  perform  a  duty.  It  is  such  a  doubt 
as  would  cause  a  man  of  ordinary  prudence,  sensi- 
bility and  decision,  in  determining  an  issue  of  great 
concern  to  himself,  to  pause  or  hesitate  in  arriving 
at  his  conclusion.  It  is  a  doubt  which  is  created  by 
the   want   of  evidence   or   maybe   by  the   evidence 
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itself.  It  is  not,  however,  a  speculative,  imaginary 
or  conjectural  doubt. 

It  is  not  incumbent  upon  the  Government  in  the 
trial  of  a  criminal  case  to  prove  the  defendant 
guilty  beyond  all  possibility  of  doubt  because  that 
would  be  impossible.  A  juror  is  satisfied  beyond  a 
reasonable  doubt  when  he  is  convinced  to  a  moral 
certainty  of  the  guilt  of  the  party  charged. 

I  further  instruct  you  that  prior  investigation  to 
determine  civil  liability  in  order  that  the  Govern- 
ment may  assess  and  collect  the  taxes  before  the 
collection  is  jeopardized  in  any  way  does  not  pre- 
clude the  Government  from  instituting  further  in- 
vestigation and  ultimately  bringing  criminal  charges 
in  connection  with  the  same  tax  delinquencies. 

The  importance  of  your  duties  as  jurors  requires 
that  [767]  you  consider  the  right  of  the  Govern- 
ment of  the  United  States  to  have  its  laws  properly 
executed,  and  that  it  is  with  you  citizens  selected 
from  this  district  that  finally  rests  the  duty  of  de- 
termining the  guilt  or  innocence  of  those  accused 
of  crime,  and  unless  you  do  your  duty  you  might 
just  as  well  strike  the  laws  from  the  statute  books. 

I  am  now  going  to  instruct  you  on  the  question  of 
your  treatment  of  the  so-called  character  or  reputa- 
tion evidence.  Evidence  of  good  character  is  re- 
garded by  the  law  as  relevant  to  the  question 
whether  a  defendant  is  innocent  or  guilty  of  the 
crime  charged  because  the  jury  may,  if  its  judg- 
ment so  directs,  reason  that  it  is  improbable  that  a 
person  of  good  character  in  such  respects  would 
have    conducted   himself   as    alleged.    Evidence    of 
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good  character  may  be  sufficient  to  raise  a  reasonable 
doubt  whether  or  not  the  defendant  is  guilty,  which 
doubt  otherwise  would  not  exist. 

At  the  beginning  of  a  criminal  case,  the  character 
of  an  accused  is  not  presumed  to  be  either  good  or 
bad.  The  character  of  a  defendant  cannot  become  a 
subject  of  testimony  by  Govermnent  witnesses  until 
a  defendant  has  placed  his  character  in  issue  by 
offering  evidence  of  his  good  character  as  part  of  his 
defense.  Therefore,  the  Government  is  entitled  to 
offer  evidence  of  bad  character,  to  rebut  the  testi- 
mony offered  by  the  defendant  as  to  his  good  charac- 
ter. 

In  weighing  the  testimony  of  witnesses  called  by 
the  [768]  defense  and  the  prosecution  as  to  the  repu- 
tation of  the  defendant,  you  are  to  consider  j^ri- 
marily,  on  the  issue  of  reputation,  the  general  repu- 
tation in  the  community.  It  is  for  you  to  decide  the 
weight  to  be  given  to  the  testimony  of  the  various 
character  witnesses.  You  may,  if  you  see  fit,  reject 
the  testimony  of  any  witness  who  in  your  judgment 
has  not  had  an  adequate  opportunity  for  knowing 
the  reputation  of  the  defendant's  character.  Testi- 
mony of  reputation  for  good  character  may  be  based 
upon  the  fact  that  a  witness  has  not  heard  the  de- 
fendant's character  questioned.  Testimony  of  repu- 
tation for  bad  character,  on  the  other  hand,  must  be 
based  on  affirmative  knowledge. 

As  I  have  said,  evidence  of  good  character  may  be 
sufficient  to  raise  a  reasonable  doubt  as  to  whether 
or  not  a  defendant  is  guilty,  which  doubt  otherwise 
would  not  exist.  Evidence  of  bad  character  as  to  a 
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defendant  may  be  considered  by  you  to  rebut  the 
testimony  offered  by  such  defendant  as  to  his  good 
character.  Such  evidence  as  to  bad  character  does 
not  relieve  the  prosecution  of  its  burden  of  proving 
beyond  a  reasonable  doubt  by  affirmative  evidence 
each  and  every  essential  element  of  the  offense 
charged. 

However,  if,  after  weighing  all  the  evidence  in  the 
case,  you  are  convinced  beyond  a  reasonable  doubt 
that  the  defendant  is  guilty  of  the  crimes  charged 
against  him  in  the  indictment,  your  duty  will  be  to 
find  him  guilty,  notwithstanding  the  testimony  that 
he  was  a  person  of  good  character.  [769] 

You  are  to  remember  throughout  your  deliber- 
ations that  the  defendant  is  entitled  to  the  indi- 
vidual judgment  of  each  juror.  The  verdict  must 
represent  the  considered  judgment  of  each  one  of 
you.  In  order  to  return  a  verdict,  it  is  necessary 
that  each  juror  agree  thereto  as  to  each  count  in  the 
indictment.  Your  verdict  as  to  each  count  must  be 
unanimous. 

It  is  your  duty,  as  jurors,  to  consult  with  one 
another  and  to  deliberate  with  a  view  to  reaching  an 
agreement,  if  you  can  do  so  without  violence  to  indi- 
A'idual  judgment.  Each  of  you  must  decide  the  case 
for  yourself,  but  do  so  only  after  an  impartial  con- 
sideration of  the  evidence  with  your  fellow  jurors. 
In  the  course  of  your  deliberations,  do  not  hesitate 
to  re-examine  your  own  views  and  change  your 
opinion  if  convinced  it  is  erroneous.  But  do  not  sur- 
render your  honest  conviction  as  to  the  weight  or 
effect  of  evidence  solely  because  of  the  opinion  of 
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your  fellow  jurors,  or  for  the  mere  purpose  of  re- 
turning a  verdict. 

The  attitude  of  jurors  at  the  outset  of  their  de- 
liberations is  important.  It  is  seldom  helpful  for  a 
juror,  upon  entering  the  jury  room,  to  announce  an 
emphatic  opinion  on  the  case  or  a  determination  to 
stand  for  a  certain  verdict.  When  a  juror  does  that 
at  the  outset,  individual  pride  may  become  involved, 
and  the  juror  may  later  hesitate  to  recede  from  an 
announced  position  even  ^Yhen  shown  it  is  incorrect. 
You  are  [770]  not  partisans.  You  are  judges — 
judges  of  the  facts.  Your  sole  interest  is  to  ascer- 
tain the  truth  from  the  e^i-dence  in  the  case.  You 
will  make  a  worthwhile  contribution  to  the  adminis- 
tration of  justice  if  you  arrive  at  an  impartial  ver- 
dict in  this  case. 

There  is  nothing  peculiarly  different  in  the  way 
a  jur}^  is  to  consider  the  proof  in  a  criminal  case 
from  that  in  which  all  reasonable  persons  treat  any 
question  depending  upon  evidence  presented  to 
them.  You  are  expected  to  use  your  good  sense ;  con- 
sider the  evidence  for  only  those  purposes  for 
which  it  has  been  admitted  and  give  it  a  reasonable 
and  fair  construction. 

Bear  in  mind  at  all  times  that  it  would  be  a  viola- 
tion of  your  sworn  duty  to  base  a  verdict  upon  any- 
thing but  the  evidence  in  the  case. 

If  the  accused  be  proved  guilty,  say  so.  If  not 
proved  guilty,  say  so.  Remember  at  all  times  that  a 
defendant  is  entitled  to  acquittal  if  any  reasonable 
doubt  remains  in  your  minds. 
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Remember  also  the  question  before  you  can  never 
be,  will  the  Government  win  or  lose  the  case?  The 
Government  always  wins  when  justice  is  done,  re- 
gardless of  whether  the  verdict  be  guilty  or  not 
g-uilty. 

When  you  retire  to  your  jury  room  to  deliberate, 
you  will  select  one  of  your  number  as  foreman  who 
will  represent  [771]  you  as  your  spokesman  in  the 
future  conduct  of  this  case  in  this  court.  If  it  be- 
comes necessary  during  your  deliberations  to  com- 
mimicate  with  the  court,  do  not  indicate  in  any  man- 
ner how  the  jury  stands  numerically  or  otherwise. 
When  you  have  agreed  upon  your  verdict,  the  same 
will  be  signed  by  your  foreman  and  you  will  return 
such  verdict  into  the  court.  A  form  of  verdict  has 
been  prepared  and  may  be  taken  with  you.  There 
are,  as  I  have  explained,  twelve  counts,  and  as  to 
each  count  the  foreman  will  write  in  the  verdict  of 
the  jury  the  words  either  guilty  or  not  guilty  as  to 
each  count.  You  may  also  take  to  the  jury  room  with 
you  a  copy  of  the  original  indictment  in  this  case 
and  all  of  the  exhibits  which  have  been  received  in 
evidence.  From  this  time  until  further  order  of  the 
court,  it  is  necessary  that  you  remain  together  in  a 
body.  Bailiffs  will  be  sworn  to  attend  you  and  you 
will  not  communicate  with  anyone  except  with  the 
court  through  the  bailiffs  until  further  order  of  the 
court. 

Mr.  Hoddick,  are  there  any  objections  as  to  the 
instructions  given  by  the  court  other  than  those 
noted  in  chambers  yesterday  ? 

Mr.  Hoddick:     Yes,  your  Honor,  there  are  and 
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probably  we  would  like  to  have  the  opportunity  to 
present  them. 

The  Court:     Will  this  take  very  long? 

Mr.  Hoddick :     No,  your  Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
will  [772]  you  all  just  stand  out  in  the  corridor  and 
gather  in  a  body  for  just  a  few  minutes  with  the 
bailiff. 

(Jury  leaves  courtroom  at  11:15  a.m.) 

The  Court:     Will  you  state  which  instructions? 

Mr.  Hoddick:  May  it  please  the  court,  so  there 
won't  be  any  question  of  compliance  with  the  rule, 
may  I  simply  note  the  numbers  of  the  instructions 
which  were  either  refused  and  to  which  we  objected 
to  the  refusal,  or  given  and  we  objected  to  the  giv- 
ing'? The  defendant  objects  to  the  refusal  of  the 
court  to  give  Instruction  Numbers  1  through  12, 
Numbers  14,  15.  These  are  Defendant's  suggested 
instructions.  One  through  twelve,  fourteen,  fifteen, 
twenty-seven,  twenty-eight,  twenty-nine,  thirty, 
thirty-one,  to  the  modification  of  Number  35,  the 
refusal  to  give  36,  37,  38,  39,  40,  41,  42,  43,  45,  46,  49 
and  54.  And  to  the  giving  of  Plaintiff's  Instruction 
Number  7  as  modified  by  the  court.  Numbers  11,  18 
and  22,  on  the  grounds  that  they  are  contrary  to  the 
law  applicable  and  principally  in  tax  cases. 

Your  Honor,  on  Instruction  Number  7  of  the 
Plaintiff,  we  object  to  the  modification.  First  we  ob- 
ject to  the  instruction  as  submitted  and  we  object 
to  the  modification  as  given  by  the  court  on  the 
grounds  that  the  court  gave  the  general  instruction 
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on  the  subject  of  intent  which  is  applicable  to  crimi- 
nal cases  generally  such  as  larcenies,  or  assault  and 
battery.  If  a  person  intends  the  natural  and  prob- 
able consequence  [773]  of  his  acts,  and  that  is  the 
criminal  intent  involved.  We  submit  that  in  tax 
cases  the  intent  necessarily  must  have  the  evil  pur- 
pose, bad  purpose  and  evil  motive.  The  court  did  not 
give  the  language  from  the  Forester  case  empha- 
sizing the  evil  purpose  and  the  bad  motive  which 
must  exist  in  the  intent  of  a  tax  case.  It  is  not 
simply  a  knowing  violation  of  the  law.  We  would 
further  point  out  that 

The  Court:  Just  one  moment  on  that,  Mr.  Hod- 
dick.  Do  you  have  a  copy  of  your  instructions  on 
wilfulness  ?  Mine  is  in  my  chambers.  Or  if  you  have 
the  Forester  case — oh,  you  returned  that  to  me  ? 

Mr.  Hoddick :  Yes,  I  did,  your  Honor.  The  point 
we  make  is  the  distinction  between  standard  crimi- 
nal cases 

The  Court:  Well,  I  propose  to  rectify  that  and  I 
mil  do  so. 

Mr.  Hoddick:  One  of  the  instructions  on  that 
score  was  the  defendant's  proposed  Instruction 
Nmnber  1.  (Handing  the  document  to  the  court.) 

The  Court:  Well,  now  in  other  words,  the  omis- 
sion of  the  bad  faith  and  evil  motive  in  the  definition 
of  mlfulness,  that  is  what  you  primarily  have  in 
mind  ? 

Mr.  Hoddick:  Your  Honor,  it  goes  a  little  bit 
further  than  that.  In  your  giving  of  the  modified 
instruction  on  wilfulness  in  connection  with  the 
felony  comits,  you  specifically  instructed  the  jury 
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that  motive  played  no  part,  and  then  [774]  later  on 
in  gi^T^ng  Defendant's  Instruction  Number  39  you 
told  them  that  motive  was  something  for  them  to 
consider.  We  submit,  of  course,  that  motive  in  a  tax 
case  is  a  basic  ingredient  that  they  should  consider, 
so  we  object  to  its  exclusion  from  the  instruction 
given  by  the  court  on  wilfulness. 

The  Court:  Wait  a  minute.  I  said  motive  is 
immaterial  except  as  evidence  of  motive  may  aid 
determination  of  the  issue  as  to  intent,  which  I  think 
is  correct. 

Mr.  Hoddick:  Well,  we  interpret  the  Forester 
case  as  requiring  a  showing  of  evil  motive  and  also 
in  mind  the  Spies  case. 

The  Court:  Well,  I  will  take  care  of  that  over- 
sight, including  the  bad  faith  and  evil  motive,  hj 
supplementing  the  instructions  and  reading  the  fol- 
lowing and  listening  carefully  from  the  Forester 
case,  and  this  will  apply  to  the  even  counts: 

"An  act  is  done  wilfully  if  done  voluntarily  and 
purposely  and  with  a  specific  intent  to  do  that  which 
the  law  forbids.  Wilfulness  implies  bad  faith  and  an 
evil  motive." 

Mr.  Hoddick:  Your  Honor,  may  the  record  be 
clear  that  this  is  an  instruction  which  should,  we 
feel,  also  be  given  as  to  the  definition  of  wilfulness 
in  connection  with  odd  counts. 

The  Court:     Yes,  that  will  so  show. 

Mr.  Hoddick :  Also,  your  Honor,  we  want  to  note 
our  objection  to  the  court's  failure  to  give  Defend- 
ant's Requested  [775]  Instruction  Niunber  25  which 
we  had  understood  was  going  to  be  aiven. 


286  Daniel  L.  Abdul  vs. 

The  Court:  May  I  see  your  copy'?  (Document 
handed  to  the  court.)  I  think  I  did  give  that  in  sub- 
stance. This  is  not  what  you  would  call  an  income 
tax  violation  case,  is  it? 

Mr.  Hoddick:  Well,  it  is  a  tax  violation  case.  I 
followed  each  of  the  instructions  that  had  been  sub- 
mitted at  the  time  the  court  read  them,  and  the 
point,  of  course,  in  that  is  that  in  the  tax  case  they 
are  not  supposed  to  have  any  doubts.  That  is  the 
Forester  case  decision. 

The  Court:  Well,  I  don't  know  that  Judge 
Chambers  went  into  the  definition  of  reasonable 
doubt.  Is  there  any  objection  to  the  definition  of 
reasonable  doubt  as  given? 

Mr.  Hoddick:  Well,  we  think  in  the  light  of  the 
Forester  decision  the  burden  is  still  heavier  in  a  tax 
matter. 

The  Coui-t:  Well,  when  I  said  I  was  going  to 
give  this  in  substance,  I  think  that  I  did.  But  you 
may  for  the  record  have  your  objection  to  my  re- 
fusal to  give  it. 

Mr.  Hoddick:  In  the  form  in  which  it  is  sub- 
mitted. 

The  Court:  Yes.  Now,  so  that  there  may  be  no 
question,  is  there  anything  that  you  want  to  add  ? 

Mr.  Hoddick:    May  I  have  just  a  moment? 

The  Court:     Yes. 

Mr.  Crumpacker:  Your  Honor,  on  that  subject, 
I  would  suggest  or  ask  that  both  definitions  be  read 
again  so  [776]  there  wouldn't  be  any  unbalance  in 
the  thing  and  also  I  noted  that   by  inadvertence 
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apparently  the  court  misread  when  reading  that 
instruction,  one  of  the  counts.  It  is  only  a  technical 
error  but  just  to  clear  that  up  so  there  won't  be  any 
confusion,  in  reading  the  definition  of  wilful  as  to 
the  odd  counts,  as  I  recall  the  court  stated  counts 
one,  three,  five,  eight,  nine  and  ten  and  eleven.  I 
think  it  was  just  an  inadvertence.  But  at  least  for 
the  record  probably  the  couii:  should  clear  it  up.  I 
don't  think  it  confused  them  at  all.  But  perhaps  as 
long  as  the  court  is  reinstructing  on  others 

The  Court :  I  am  not  worried  about  that.  It  was 
an  oversight  because  I  think  the  jury  understands 
by  this  time  the  different  types  of  offenses.  Does 
that  take  care  of  it,  Mr.  Hoddick? 

Mr.  Hoddick :     Yes,  your  Honor. 

(Jury  recalled  to  the  coui'troom  at  11:28  a.m.) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
counsel  for  the  defendant  have  called  to  my  atten- 
tion an  oversight  in  my  instructions  concerning  the 
definition  of  wilfulness  or  doing  something  wilfully 
which,  as  you  know  by  now,  is  a  very  important  ele- 
ment in  this  case.  So  I  am  going  to  supplement  my 
instructions  in  this  manner  and  perhaps  it  will 
clarify  it  for  you.  And  this  is  a  supplemental  in- 
struction. In  other  words,  an  addition,  except  for 
this  repetition.  The  word  [777]  ^'wilful"  as  used  in 
counts  1,  3,  5,  7,  9,  and  11,  that  is,  failing  to  make 
a  tax  return,  means  with  a  bad  purpose  or  without 
grounds  for  believing  that  one's  act  is  lawful  or 
^dthout  reasonable  cause  or  capriciously  or  with  a 
careless  disregard  whether  one  has  the  right  so  to 
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act.  With  regard  to  the  other  counts,  2,  4,  6,  8,  10 
and  12,  I  supplement  my  instructions  on  the  defini- 
tion of  wilful  in  the  following  language :  An  act  is 
done  wilfully  if  done  voluntarily  and  purposely 
and  with  a  specific  intent  to  do  that  which  the  law 
forbids.  Wilfulness  implies  a  bad  faith  and  an  evil 
motive.  Does  that  cover  it,  Mr.  Hoddick'? 

Mr.  Hoddick:     As  to  that  instruction? 

The  Court:     Yes. 

Mr.  Hoddick:     Yes. 

The  Court:  Mr.  Clerk,  mil  you  swear  the  bail- 
iffs? 

(Bailiffs  swom  in  to  take  charge  of  jury.) 

The  Court:  The  jury  will  retire  to  the  jury  room 
to  conduct  its  deliberations,  and  the  form  of  the  ver- 
dict and  the  indictment  and  the  exhibits  will  be 
brought  up  to  you. 

(Jury  leaves  courtroom  for  its  deliberations 
at  11:32  a.m.) 

The  Court:  I  don't  know  whether  counsel  for 
the  defense  in  this  case  are  like  Mr.  Soares  or  not 
but  every  time  I  tell  him  that  if  he  wishes  to  leave 
the  court  house  he  may  do  so  so  long  as  he  is  availa- 
ble in  a  short  time,  and  his  response  always  is  that 
I  will  stay  here  imtil  the  verdict  is  [778]  returned. 
But  if  you  wish  to  go  to  your  offices,  and  we  have 
your  telephone  numbers,  just  so  that  you  are  availa- 
ble in  a  short  time,  you  may  do  so. 

Mr.  Hoddick:  Thank  you,  your  Honor.  And  so 
that  the  record  will  be  clear,  your  Honor,  may  it 
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reflect  that  our  acceptance  of  the  court's  modifica- 
tion of  Plaintiff's  Instruction  Number  7  as  to  the 
definition  of  wilfulness  in  connection  with  felony 
counts  does  not  constitute  a  waiver  on  our  part  of 
the  specific  instruction  we  submitted  on  wilfulness. 
The  Court:  Yes,  the  record  will  so  show.  The 
court  will  stand  at  recess  awaiting  the  verdict  of  the 
jury. 

(The  court  recessed.) 

(The  court  convened  with  the  jury  present 
at  2:33  p.m.) 

The  Court:  The  record  will  show^  the  jury  is 
present,  the  defendant  and  his  counsel.  Mr.  Zane,  I 
have  a  message  from  you  in  which  you  state,  ''May 
Ave  have  a  copy  of  your  instructions  or  examination. 
If  not,  will  you  please  read  your  instructions  to  us 
once  more." 

Unfortunately  I  have  made  notations  and  dele- 
tions on  the  instructions,  on  some  of  them  that  I 
read  to  you,  and  would  prefer  not  to  give  you  any- 
thing but  a  clean  copy  of  the  entire  instructions.  I 
am  wondering  if  you  are  desirous  of  having  the  en- 
tire instructions  read  again  or  were  there  certain 
portions  that  you  discussed  during  your  delibera- 
tions ? 

Mr.  Zane:  Your  Honor,  certain  members  of  the 
jury  [779]  are  confused.  They  would  like  the  words 
"intent"  and  ''motive"  discussed. 

The  Court:  I  thought  that  perhaps  was  your 
problem,  and  you  may  be  seated,  Mr.  Zane.  And  as 
a  result  of  that  I  called  in  counsel  for  the  parties 
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and  we  have  gone  over  it  and  we  have  tried  to  pre- 
sent that  problem  to  you  in  a  clearer  fashion.  Was 
there  any  discussion  or  question  raised  about  burden 
of  proof,  presumption  of  innocence,  credibility  of 
witnesses,  how  you  are  to  treat  the  evidence  and  that 
sort  of  thing? 

Mr.  Zane:     No. 

The  Court :  Primarily  on  the  question  of  what  is 
wilfulness? 

Mr.  Zane  That's  right. 

The  Court:  As  used  in  this  case.  I  think,  then, 
this  instruction  will  answer  your  inquiry.  I  will  read 
it  and  see  if  it  does. 

You  will  note  that  counts  1,  3,  5,  7,  9  and  11 
charge  the  defendant  with  wilfully  and  knowingly 
failing  to  make  quarterly  Federal  tax  returns  to  the 
District  Director;  and  counts  2,  4,  6,  8,  10  and  12 
charge  the  defendant  with  wilfully  failing  to  truth- 
fully account  for  and  pay  over  to  the  Director  the 
taxes  when  such  returns  were  required  to  be  filed. 
The  types  of  wilfulness  involved  in  these  two  differ- 
ent charges  are  separate  and  distinct  and  I  ask  you 
to  pay  particular  attention  to  me  when  I  describe 
to  you  just  what  is  meant  in  each  instance.  [780] 
Now  we  are  getting  down  to  what  you  had  in  mind  ? 

Mr.  Zane:    Yes. 

The  Court:  The  word  ''wilful"  as  used  in  counts 
1,  3,  5,  7,  9  and  11,  that  is,  failing  to  make  a  tax  re- 
turn, means  with  a  bad  purpose  or  without  groimds 
for  believing  that  one's  act  is  lawful  or  without 
reasonable  cause,  or  capriciously  or  with  a  careless 


United  States  of  America  291 

disregard  whether  one  has  the  right  so  to  act.  The 
word  "wilful"  as  used  in  counts  2,  4,  6,  8,  10  and  12, 
that  is,  in  failing  to  truthfully  account  for  and  pay 
over  the  taxes,  means  with  knowledge  of  one's  obli- 
gation to  pay  the  taxes  due  and  with  intent  to  de- 
fraud the  Government  of  that  tax  by  any  affirma- 
tive conduct.  Further,  with  respect  to  these  counts, 
wilfulness  implies  bad  faith  and  an  evil  motive. 

Mr.  Zane:  One  of  the  members  expressed  a  de- 
sire to  have  a  copy  of  that. 

The  Court:  I  am  reluctant,  Mr.  Zane,  to  give  to 
the  jury  only  one  instruction  because,  as  I  advised 
you,  the  instructions  must  be  considered  in  their 
entirety  and  you  should  not  single  out  any  particu- 
lar instruction.  However,  I  can  see  your  problem 
here,  because  of  the  different  definitions  of  ''wilful- 
ness" as  to  the  different  counts. 

Do  counsel  for  either  side  have  any  objection  to 
the  court  furnishing  the  jury  under  the  circum- 
stance a  clean  copy  of  this  instruction? 

Mr.  Hoddick:  May  it  please  the  court,  for  the 
defendant  [781]  our  basic  position  is  that  if  the 
jury  is  going  to  have  the  instruction  it  should  have 
all  the  instructions.  And  in  this  connection  with  this 
particular  instruction,  they  should  also  have  our 
requested  instruction  Number  35. 

The  Court:  Well,  there  is  the  problem  we  get 
into,  ladies  and  gentlemen.  And  it  is  perfectly 
proper.  Mr.  Hoddick  is  not  trying  to  hold  back  any- 
thing from  you  nor  is  the  Government  nor  am  I. 
Supposing  I  read  that  to  you  once  again.  I  will  read 
it  carefully  and  slowly  and  then  you  go  back  to  your 
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jury  room.  If  you  want  me  to  read  it  again,  I  will 
do  so  late  in  the  day.  And  I  will  start  with  this  por- 
tion of  it.  The  types  of  wilfulness  involved  in  these 
two  different  charges  are  separate  and  distinct  and 
I  ask  you  to  pay  particular  attention  to  me  when  I 
describe  to  you  what  is  meant  in  each  instance.  The 
word  "wilful"  as  used  in  counts  1,  3,  5,  7,  9  and 
11,  that  is,  in  failing  to  make  a  tax  return,  means 
with  a  bad  purpose  or  without  grounds  for  believing 
that  one's  act  is  lawful,  or  without  reasonable  cause, 
or  capriciously  or  with  a  careless  disregard  whether 
one  has  the  right  so  to  act. 

The  word  "wilful"  as  used  in  the  remaining 
counts,  that  is,  in  failing  to  truthfully  account  for 
and  pay  over  the  taxes,  means  with  knowledge  of 
one 's  obligation  to  pay  the  taxes  due  and  with  intent 
to  defraud  the  Government  of  that  tax  by  any 
affirmative  conduct. 

Further,  with  respect  to  these  counts,  wilfulness 
implies  [782]  bad  faith  and  an  evil  motive. 

Is  there  anything  further  you  desire  to  have  at 
this  time? 

Mr.  Zane:     That's  all,  your  Honor. 

The  Court:  Very  well.  You  may  retire  to  your 
jury  room. 

(Jury  leaves  courtroom  at  2:45  p.m.) 

Mr.  Hoddick:  Your  Honor,  for  the  record  we 
object  to  the  giving  of  the  last  instruction  to  the 
jury  insofar  as  it  differentiated  between  what  con- 
stituted motives  in  misdemeanor  situations  and  in 
felony  situations.  And  we  request  that  that  differen- 
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tiation  having  been  accentuated  by  this  instruction 
standing  alone,  that  the  court  should  also  give  to  the 
jury  Defendant's  Instruction  Number  35  which  was 
heretofore  given  as  a  companion  instruction. 

The  Court :  I  am  not  satisfied  that  it  is  necessary 
under  the  circumstance,  Mr.  Hoddick.  Your  objec- 
tion will  be  noted  for  the  record.  The  court  will 
stand  at  recess  awaiting  further  word  from  the  jury. 

(The  court  recessed.) 

(The  court  reconvened  at  8:50  p.m.  with  the 
the  jury  present.) 

The  Court:  The  record  will  show  the  jury  is 
present,  the  defendant  and  his  counsel.  Mr.  Zane, 
I  have  a  message  from  you,  that  a  few  members  of 
the  jury  would  like  to  have  you  read  over  the  in- 
structions again  as  to  the  word  ''wilful"  [783]  per- 
taining to  counts  2,  4,  6,  8,  10  and  12.  Is  that  cor- 
rect ? 

Mr.  Zane:     That's  correct. 

The  Court :  And  I  will  comply  with  your  request. 
The  word  ''wilful"  as  used  in  counts  2,  4,  6,  8,  10 
and  12,  that  is,  in  failing  to  truthfully  account  for 
and  pay  over  the  taxes  means  with  knowledge  of 
one's  obligations  to  pay  the  taxes  due  and  with  in- 
tent to  defraud  the  Government  of  that  tax  by  any 
affirmative  conduct.  Further,  with  respect  to  these 
counts,  wilfulness  implies  bad  faith  and  an  evil  mo- 
tive. Shall  I  read  it  again? 

A  Juror:     Once  more. 

The  Court:     Very  well.   The   word  "wilful"  as 
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used  in  counts  2,  4,  6,  8,  10  and  12,  that  is,  in  failing 
to  truthfully  account  for  and  pay  over  the  taxes, 
means  with  knowledge  of  one's  obligations  to  pay 
the  taxes  due  and  with  intent  to  defraud  the  Govern- 
ment by  any  affirmative  conduct.  Further,  with  re- 
spect to  these  counts,  wilfulness  implies  bad  faith 
and  an  evil  motive.  Very  well.  You  may  return  to 
the  jury  room. 

(Jury  leaves  courtroom  at  8:53  p.m.) 

Mr.  Hoddick:  Your  Honor,  may  the  record 
again  reflect  the  defendant's  objection  to  the  differ- 
entiation emphatically  drawn  to  the  juror's  atten- 
tion by  giving  this  instruction  solely  with  reference 
to  the  even  numbered  counts.  And  also  we  note  an 
objection,  we  feel  the  instruction  is  incomplete  in 
the  failure  of  the  court  to  also  give  [784]  Defend- 
ant's Requested  Instruction  Number  35  along  with 
it. 

The  Court:  Yes,  the  record  will  so  show.  The 
Court  will  stand  at  recess. 

(The  court  recessed.) 

(The  court  reconvened  with,  the  jury  present 
at  9:18  p.m.) 

The  Court:  The  record  mil  show  the  jury  is 
present,  the  defendant  and  his  counsel.  Mr.  Zane, 
I  have  word  through  the  bailiff  that  the  jury  have 
reached  a  verdict. 

Mr.  Zane:     That's  correct,  your  Honor. 

The  Court:  Will  you  please  hand  the  verdict  to 
the  clerk.  (Foreman  hands  verdict  to  the  clerk  and 
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same  is  handed  to  the  court.)  Mr.  Clerk  will  you 
read  the  verdict  ? 

The  Clerk:  United  States  of  America,  Plaintiff, 
versus  Daniel  L.  Abdul,  Defendant.  Verdict.  We, 
the  jury,  duly  impaneled  and  sworn,  in  the  above- 
entitled  cause,  do  hereby  find  the  defendant  Daniel 
L.  Abdul  as  to  count  1,  guilty;  as  to  count  2,  not 
guilty;  as  to  count  3,  guilty;  as  to  count  4,  not 
guilty;  as  to  count  5,  guilty;  as  to  count  6,  not 
guilty;  as  to  count  7,  guilty;  as  to  count  8,  not 
guilty;  as  to  count  9,  guilty,  as  to  count  10,  not 
guilty;  as  to  count  11,  guilty;  as  to  count  12,  not 
guilty;  as  charged  in  the  indictment  herein.  Dated 
Honolulu,  T.  H.,  this  5th  day  of  December,  1956. 
Signed  James  C.  Zane,  foreman. 

The  Court:  The  verdict  will  be  received  and 
filed.  Ladies  and  gentlemen  of  the  jury,  you  have 
deliberated  a  long  [785]  period  of  time  on  the  evi- 
dence and  the  law  in  this  case,  and  it  has  not  been 
an  easy  task  on  your  part.  The  complexity  of  the 
evidence  and  the  law  involved  required  deliberation 
and  I  am  grateful  to  each  and  every  one  of  you  for 
the  time  that  you  have  spent  on  it.  I  think  that  your 
verdict  represents  the  result  of  careful  deliberation. 
Do  you  have  another  jury  trial  set,  Mr.  Clerk  ? 

The  Clerk:  Not  until  the  first  of  the  year,  your 
Honor. 

The  Court:  Very  well.  For  the  eleven  of  you 
who  have  never  served  on  a  jury  before,  I  am  cer- 
tain that  it  has  been  an  interesting  experience  and 
I  hope  that  you  will  be  back  again  soon  to  sit  in  a 
similiar  capacity.  I  do  not  believe  that  we  have  any 
jury  trials  set  between  now  and  the  1st  of  January. 
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The  Clerk :     It  is  on  the  7th. 

The  Court:  The  7th,  which  will  be  next  year.  So 
in  addition  to  thanking  you  for  your  services  in  this 
case,  I  am  going  to  take  this  opportunity  although 
it  is  a  bit  early,  to  wish  you  all  a  very  Merry  Christ- 
mas and  a  Happy  New  Year,  and  you  are  excused 
subject  to  call  by  the  clerk  of  the  court. 

(Jury  leaves  courtroom  at  9:23  p.m.) 

The  Court :  The  defendant  will  be  referred  to  the 
Probation  Office  for  a  pre-sentence  investigation 
and  report,  and  the  matter  of  sentence  will  be  set 
down  after  the  court  has  received  that  report.  [786] 

Mr.  Hoddick:  Your  Honor,  it  does  not  require 
in  a  Federal  court  under  the  present  rule  that  the 
defendant  does  note  an  exception  but  the  defendant 
does  note  an  exception  that  the  verdict  is  contrary 
to  the  law  and  the  evidence  and  at  this  time  renews 
the  motion  made  at  the  close  of  the  Government's 
case  and  which  was  again  renewed  at  the  close  of  the 
case  for  a  judgment  of  acquittal  by  the  court  as  to 
the  counts  on  which  the  jury  has  returned  a  verdict 
of  guilty.  It  would  be  my  understanding  that  the 
court  or  it  has  been  my  understanding  that  the 
court  has  reserved  ruling  on  that  motion. 

The  Court:  Yes.  That  is  correct.  And  I  think 
that  the  facts  and  the  law  are  clear  enough,  Mr. 
Hoddick,  so  it  will  not  require  additional  argiunent 
on  that  motion,  and  the  motion  will  be  denied.  The 
court  will  adjourn  until  nine  o'clock  tomorrow 
morning. 

(The  court  adjourned  at  9:23  p.m.)  [787] 
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We,  Albert  G-rain  and  Elbert  Cripps,  Official 
Court  Reporters,  do  hereby  certify  as  follows:  That 
we  reported  Criminal  Case  Number  11,072,  United 
States  of  America,  Plaintiff,  versus  Daniel  L.  Ab- 
dul, Defendant,  a  case  in  the  United  States  District 
Court  for  the  District  of  Hawaii,  commencing  on 
November  26,  1956,  and  continuing-  through  Decem- 
ber 5,  1956;  that  the  foregoing  transcript  of  said 
proceedings  is  true  and  correct. 

April  9,  1957. 

/s/  ALBERT  GRAIN. 

April  9,  1957. 

/s/  ELBERT  CRIPPS. 

[Endorsed] :     Filed  April  10,  1957.  [788] 


[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
1956 

Aug.  16 — Indictment  filed. 

Aug.  16 — Entering  order  to  issue  summons  return- 
able Aug.  20,  1956  at  10  a.m. 

Aug.  17 — Summons  issued  with  copy  for  service. 

Aug.  17 — Marshal's  returns  filed  (served). 

Aug.  20 — Entering  proceedings  at  arraignment, 
waived.  Continued  to  Sept.  10,  1956,  at 
8:45  a.m.  for  plea  or  to  file  motions,  etc. 
Assigned    to    Judge  Jon   Wiig    for    fur- 
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ther  proceedings  by  Judge  J.  Frank  Mc- 
Laughlin. 

Sept.  7 — Motion  for  inspection  of  Documents,  Affi- 
davit, Memorandum  of  Points  and  Au- 
thorties  in  Support  of  Motion  for  Inspec- 
tion of  Documents  and  Notice  of  Motion 
filed. 

Sept.  14 — Entering  proceedings  at  hearing  on  motion 
and  for  plea.  Court  advised  that  copies 
have  been  supplied  and  government  has  no 
objections  to  inspection,  etc. 

Sept.  14 — Requests  continuance  for  plea.  Continued 
to  Sept.  21,  1956,  at  10  a.m.  for  plea. 

Sept.  21 — Entering  proceedings  at  plea.  Plea  Not 
Guilty  entered  to  Counts  1,  2,  3,  4,  5,  6,  7, 
8,  9,  10,  11  &  12. 

Sept.  21— Set  for  trial  November  26,  1956,  at  10  a.m. 

Nov.  21 — 5  blank  subpoenas  with  copies  issued  to 
U.  S.  Attorney. 

Nov.  26 — Marshal's  returns  to  subpoenas  filed 
(served). 

Nov.  26 — Defendant's  Suggested  Questions  for  Voir 
Dire  Examinations  submitted  to  Court. 

Nov.  26 — Entering  proceedings  at  Trial.  Jury  em- 
paneled and  Sworn.  Opening  statement 
by  Crumpacker.  Defense  statement 
reserved.  Witness:  (Plaintiff)  James  Wil- 
liams, Howard  H.  K.  Mew.  Exh.  (Plain- 
tiff) Nos.  1  to  21,  inch,  marked  for  ident. 
4  p.m.  x\djourned  to  9  a.m.  November  27, 
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1956,    for    further   trial— Jurors    admon- 
ished. 
]S[ov.  27— Entering   proceedings   at   further  trial- 
Jurors,  Defendant  and  Counsel  present- 
Witnesses:     (Plaintiff)    Howard    H.    K. 
Mew,    Susan   Spidell,   Katsuyoshi   Wata- 
nabe— Exhibits  (Plaint.)  Nos.  1,  2,  3,  4,  5, 
7,  8,  9,  10,  11,  12  &  14  Admitted— 4  p.m. 
Adjourned  to  9  a.m.  November  28,  1956 — 
Jurors  Admonished. 
Nov.  28— Entering   proceedings   at   further   trial- 
Jurors,  Defendant  and  Counsel  present- 
Witnesses:    (Plaint.)    Katsuyoshi   Wata- 
nabe,  Janet  Yamamoto  and  Marion  Burns 
—Exhibits    (Plaint.)    No.    13   admitted— 
12:01  p.m.  adjourned  to  9  a.m.  November 
29,   1956,   for   further   trial— Jurors   Ad- 
monished. 

;^QY.  29 Entering   proceedings   at   further   trial — 

Jurors,  Defendant  and  Counsel  present — 
Witnesses:  Jimmy  Walker  (Motion  for 
entry  mistrial — denied),  George  D.  Strat- 
ton,  Caroline  Moyer,  Kunishi  Murata, 
Clarence  K.  Karimoto,  Raymond  A.  Fiel- 
lin  (Plaint.)  Exhibits:  (Plaint.)  15,  16, 
17,  18,  19,  21,  22,  &  23  admitted  No.  24  for 
Ident.  (Deft.)  A,  B-1  to  15,  inch,  C,  D, 
E,  F,  &  ^ — Admitted — 4  p.m.  Adjourned 
to  9  a.m.  November  30,  1956 — Jurors  Ad- 
monished. 
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Nov.  29 — 1  blank  subpoena  issued  with  copy  (De- 
fense). 

Nov.  29 — 2  blank  subpoenas  issued  with  copy  (Plain- 
tife). 

Nov.  30 — Entering  proceedings  at  further  trial — 
Jurors,  defendant  and  Counsel  present — 
Witnesses:  (Plaint.)  Raymond  A.  Fiellin 
—Exhibits:  (Plaint.)  No.  28  admitted— 
10:14  a.m.  Plaintiff  Rests — Motion  for 
judgment  of  acquittal — Jurors  withdrawn 
— Argument  by  Felzer  and  Crumpacker — 
Ruling  reserved — Jurors  returned — De- 
fense Statement  by  Hoddick — Witnesses: 
(Defense)  Catherine  Y.  Abdul,  Daniel  L. 
Abdul,  George  Vernon  Tharp,  Francis 
Wilder  Wight,  Thomas  L.  Crosby — Ex- 
hibits: (Deft.)  H,  for  Ident.  4:04  p.m. 
Adjourned  to  December  3,  1956,  at  9  a.m. 
for  further  trial — Jurors  admonished. 

Nov.  30 — Marshal's  returns  to  subpoenas  filed; 
served. 

Dec.  3 — 5  blank  subpoenas  with  copies  issued 
(Plaint.) 

Dec.  3 — Entering  proceedings  at  further  trial — 
Jurors,  Defendant  and  Counsel  present — 
Witnesses:  (Defense)  Daniel  L.  Abdul — 
Exhibits:  (Plaint.)  No.  24  admitted- 
No.  29  Ident.  (Deft.)  H  admitted; 
3:25  T).m.  Defense  Rests — Discussions  bv 
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Court  and  counsel — 3:39  Adjourned  to 
9  a.m.  December  4,  1956,  for  further  trial 
Jurors  admonished.  Marshal's  returns  to 
subpoenas  filed  (served). 

Dec.  4 — Entering  proceedings  at  further  trial — 
Jurors,  Defendant  and  Counsel  present — 
Witnesses:  (Rebuttal)  George  D.  Strat- 
ton,  Samuel  Landau,  Mildred  Sawtelle, 
Thomas  C.  Major — 9:45  a.m.,  Both  Sides 
rest — Defense  requests  ruling  on  motion 
for  judgment  of  acquital — Ruling  re- 
served— Motion  by  Felzer  to  dismiss 
Counts  2,  4,  6,  8,  &  10— denied— 9 :48  a.m.. 
Jurors  admonished  and  excused  to  11  a.m. 
and  further  excused  to  2  p.m. — Settlement 
of  Instructions  (in  chambers — Court  and 
Counsel).  Defense  submits  54  requested 
and  Plaintiff  22 — 2:50  p.m.  Jurors,  De- 
fendant and  Counsel  present — Opening 
argument  by  Crumpacker,  3:55  p.m.  Ad- 
journed to  9  a.m.  December  5,  1956,  for 
further  trial — Jurors  admonished. 

Dec.  5 — Entering  Proceedings  at  further  trial — 
Jurors,  Defendant  and  Counsel  present — 
Defense  Argument  by  Hawkins — 9 :40  a.m. 
Closing  argument  by  Crumpacker — 
10:30  a.m.  Court's  Instructions  to  Jury. 
11:15  a.m.  Jurors  withdrawn  for  excep- 
tions,    etc. — Exceptions     by     Hoddick — 
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11:27  a.m.  Jurors  returned — Court's  fur- 
ther instructions — Titcomb  and  Osmers 
sworn  and  Case  to  Jury — 2 :30  p.m.  Jurors 
returned  and  further  instructed — 2 :45  p.m. 
Returned  to  Petit  Jury  Room  to  further 
deliberate — Objections  by  Hoddick  to 
Court's  instructions,  etc. — 8:50  p.m.  Ju- 
rors returned  and  further  instructed — 
8:53  p.m.  Jurors  returned  to  Petit  Jury 
Room  to  further  deliberate — Exceptions  by 
Hoddick — 9 :19  p.m.  Jurors,  Defendant  and 
Counsel  present — Verdict — Counts  1,  3,  5, 
7,  9,  11  Guilty;  Counts  2,  4,  6,  8,  10  &  12 
Not  Gruilty.  To  report  to  Probation 
office  for  investigation  and  report — Sen- 
tence to  be  scheduled  after  receipt  of  re- 
port— Hoddick  renews  motion  for  Judg- 
ment of  Acquittal  and  for  Court's  ruling 
— Motion  denied. 
Instructions  filed : 

Verdict  filed:  Counts  1,  3,  5,  7,  9  &  11 
Guilty.  Counts  2,  4,  6,  8,  10  &  12  Not 
Guilty— WIIG 

Dec.  14 — Motion  for  New  Trial — Memorandum  of 
Points  and  Authorities  and  Notice  of  Mo- 
tion filed. 

Dec.  27 — Entering  proceedings  at  hearing  on  Mo- 
tion for  new  trial — Arguments  by  Felzer 
and  Crumpacker — Motion  for  New  Trial 
— denied — continued  for  sentence. 
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Jan.  11 — Entering  proceedings  at  sentence — Count 
1 — Imp.  1  year;  Count  5 — Imp.  1  year; 
Comit  9 — Imp.  1  year;  to  run  concur- 
rently; to  pay  costs  of  prosescution. 
Count  3 — Imp.  6  months ;  Count  7 — Imp. 6 
months;  Count  11 — Imp.  6  months;  to 
run  concurrently;  Counts  3,  7  &  11  im- 
prisonment to  run  consecutively  with 
Counts  1,  5  &  9.  Mittimus  stayed  to  noon 
January  14,  1957,  upon  request  of  defense. 
Judgement  and  Commitment  filed — WIIG. 

Jan.  14 — Notice  of  Appeal  filed: 

Entering  proceedings  (in  chambers)  on 
matter  of  supersedeas  bond  on  appeal — 
Crumpacker  recommends  that  bond  be  set 
at  $5,000.00— Bond  set  at  $5,000.00— Court 
will  approve  bond  with  Defendant  and 
wife  as  sureties  supported  by  real  prop- 
erty owned  by  sureties.  Form  of  Clerk's 
statement  of  docket  entries  under  Rule 
IV  airmailed  to  CCA.  9th  Cir. 

Jan.  14 — Counsel  advised  by  letter  as  to  notice  of 
appeal. 

Jan.  14 — Supersedeas  Bond  on  Appeal  filed. 

Jan.  14 — Appraisal  Report  filed. 

Jan.  14 — Copy  of  notice  of  lien  filed. 

Jan.  14 — Reporter's  transcript  ])lea  filed. 

Jan.  22 — Reporter's  trail scrij^t  sentence  filed. 
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Jan.  30— Plaintiff's  BHl  of  Costs  filed. 

Feb.  21 — Order  extending  time  for  filing  record  on 
appeal  and  designating  appeal  filed.  Mc- 
Laughlin. 

April.  8 — Designation  of  Record  on  Appeal  filed 
(Deft). 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Hawaii — ss. 

I,  William  F.  Thompson,  Jr.,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Hawaii,  do 
hereby  certify  that  the  foregoing  record  on  appeal 
in  the  above-entitled  cause,  numbered  from  Page  1 
to  Page  115,  consists  of  a  statement  of  the  names 
and  addresses  of  the  attorneys  of  record  and  of  the 
varioiLs  original  pleadings,  exhibits,  and  transcript 
of  proceedings  as  hereinbelow  listed  and  indicated: 

Indictment. 

Defendant's  Requested  Instructions  Nos. 
1-54. 

Plaintiff's  Requested  Instructions,  Nos.  1, 
2,  3,  4,  5,  6,  7,  9,  11,  12,  13,  14,  15,  16,  18,  and  22. 

Court's  Instructions  Nos.  1,  2,  and  3. 

Communications  between  Court  and  Jury. 

Verdict. 
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Motion  for  New  Trial,  Memorandum  of 
Points  and  Authorities  and  Notice  of  Motion. 

Judgment  and  Commitment. 

Notice  of  Appeal. 

Supersedeas  Bond  on  Appeal. 

Bill  of  Costs. 

Order  Extending  Time  for  Filing  Record  on 
Appeal  and  Designating  Appeal. 

Designation  of  Record  on  Appeal. 

Transcript  of  Proceedings. 

Plaintife's  Exhibits  Nos.  1,  2,  3,  4,  5,  6,  7, 
8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  21, 
22,  23,  24,  25,  26,  27,  and  28. 

Defendant's  Exhibits  ''A,"  ^'B-l,"  to  '^B-15," 
inclusive,   "C,"   "D,"   '^E,"   "F,"   ^'G,"   and 

I  fuii:her  certify  that  included  in  said  record  on 
appeal  is  a  copy  of  the  Docket  Entries.  110-112 

In  witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court,  this  11th 
day  of  April,  1957. 

[Seal        /s/  WM.  F.  THOMPSON,  JR., 

Clerk,   U.   S.   District   Court, 
District  of  HaAvaii. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  SUPPLE- 
MENTAL TRANSCRIPT  OF  RECORD  ON 
APPEAL 

United  States  of  America, 
District  of  Hawaii — ss. 

I,  William  F.  Thompson,  Jr.,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Hawaii, 
do  hereby  certify  that  the  foregoing  supplemental 
record  on  appeal  in  the  above-entitled  cause,  num- 
bered from  Page  1  to  Page  5  consist  of  the  fol- 
lowing : 

Plaintiff's  Requested  Instruction  No.  8. 

Plaintiff's  Requested  Instruction  No.  10. 

Designation  of  Additional  Contents  of  Rec- 
ord on  Appeal. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court, 
this  19th  day  of  April,  1957. 

[Seal]        /s/  WM.  F.  THOMPSON,  JR., 

Clerk,   U.   S.   District  Court, 
District  of  Hawaii. 
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[Endorsed] :  No.  15523.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Daniel  L.  Abdul, 
Appellant,  vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  District  of  Hawaii. 

Filed  April  12,  1957. 

Docketed:  April  23,  1957. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  15523 

DANIEL  L.  ABDUL, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  TO  BE  RELIED 
UPON  ON  APPEAL 

Comes  now  Daniel  L.  Abdul,  appellant  in  the 
above-entitled  cause,  by  his  attorney,  Howard  K. 
Hoddick,  and  pursuant  to  the  provision  of  Rule 
17  (6)  of  the  Rules  of  Practice  for  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit, 
hereby  states  that  the  appellant  in  taking  this  ap- 
peal relies  upon  the  following  errors  which  were 
made  by  the  District  Court: 

1.  The  giving  of  erroneous  instructions  defining 
the  term  '' wilful"  as  used  in  the  odd  numbered 
counts  of  the  indictment ; 

2.  The  giving  of  erroneous  instructions  defining 
the  term  "wilful"  as  used  in  the  odd  numbered 
counts  of  the  indictment  on  three  separate  occasions 
and  on  two  such  occasions  separately  from  the 
balance  of  the  instructions  so  that  this  error  was  im- 
pressed on  the  minds  of  the  jury; 
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3.  The  giving  of  Plaintiff's  requested  instruc- 
tion No.  11  concerning  the  duty  of  an  employer  to 
keep  detailed  and  accurate  payroll  records  at  a 
convenient  and  safe  location  accessible  to  Internal 
Revenue  Officers  and  open  for  inspection  at  all  times 
by  such  officers  which  had  no  application  to  this 
case; 

4.  The  giving  of  Plaintiff's  requested  instruc- 
tion No.  22  which  was  both  emotional  and  prejudi- 
cial to  the  Appellant; 

5.  The  failure  to  give  Defendant's  requested  in- 
struction No.  35  on  two  occasions  when  the  jury 
requested  additional  instructions  on  the  definition 
of  the  term  "wilful"; 

6.  The  refusal  and  failure  to  give  Defendant's 
requested  instructions  niunbered  27,  28,  29,  30,  37, 
38,  40,  41,  42,  44,  45,  46,  48,  and  54; 

7.  Admitting  into  evidence  irrelevant  and  imma- 
terial testimony  of  the  witness  James  Walker  which 
was  highly  prejudicial  and  thereafter  denying  De- 
fendant's motion  to  strike  the  same  and  in  the  al- 
ternative his  motion  for  a  mistrial; 

8.  Admitting  into  evidence  Plaintiff's  Exhibits 
Nos.  1,  3,  8,  18,  19; 

9.  Allowing  the  prosecutor  to  ask  repeated  ques- 
tions of  the  defendant  as  to  immaterial,  irrelevant 
and  collateral  matters  as  matters  which  would  re- 
flect on  Defendant's  credibility  but  as  to  which 
Plaintiff  offered  no  further  proof; 
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10.     The  Denial  of  Defendant's  Motion  for  a  New 
Trial. 

Dated  at  Honolulu,  T.  H.,  this  11th  day  of  April, 
1957. 

DANIEL  L.  ABDUL, 

Appellant ; 

By  /s/  HOWARD  K.  HODDICK, 
His  Attorney. 

Service  of  copy  acknowledged. 
[Endorsed] :    Filed  April  12,  1957. 
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[AMES   Chalmers   Young,    Trustor    of    the    Estate    of 
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Parker  &  Son,  Inc.,  Law  Printers,  I,os  Angeles.  Phone  MA.  6-9171. 


TOPICAL  INDEX 

PAGE 

Jurisdiction  1 

Statement  of  the  case 2 

Specification  of  errors 6 

Summary   of   argument 6 

Argument   7 

Administration  expenses  in  an  abortive  reorganization  pro- 
ceeding should  not  be  made  a  Hen  on  a  debtor's  real  prop- 
erty superior  to  that  of  a  holder  of  a  trust  deed  thereon 7 

Conclusion    13 


TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Centralia  Refining  Co.,  In  re,  35  F.  Supp.  599 11 

Continental  Illinois  National  Bank  &  T.  Co.  v.  Chicago,  R.  I. 

&  P.  R.  Co.,  294  U.  S.  675,  79  L.  Ed.  1127 8 

Duparquet  v.  Evans,  80  L.  Ed.  591,  297  U.  S.  216 8,     9 

Forty-one,  Thirty-six  Wilcox  Bldg.  Corp.,  In  re,  100  Fed.  588....  10 

Franklin  Garden  Apartments,  In  re,  124  F.  2d  451 10,  11 

Freeport  Standard  Dairy  Corporation,  In  re,  124  F.  2d  783 9 

Louisville  Joint  Stock  Land  Bank  v.  Radford,  295  U.  S.  555, 

79  L.  Ed.  1593,  97  A.  L.  R.  1106 8 

Magidson  v.  Duggan,  212  F.  2d  708 12 

Price  V.  Spokane,  97  F.  2d  237 12 

Sheridan  View  Bldg.  Corporation,  In  re,  154  F.  2d  1008 10 

Williams'  Estate,  In  re,  156  Fed.  934 7 

Statutes 

United  States  Code,  Title  11,  Sees.  501-676 1 

United  States  Code,  Title  11,  Sec.  650 1 


No.  15526. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Silver  State  Savings  &  Loan  Association, 

Appellant, 
vs. 

James    Chalmers    Young,    Trustor    of    the    Estate    of 
Carver  House,  Inc.  Bankrupt. 


Appeal  From  the   United   States   District  Court  for  the 
District  of  Nevada. 


APPELLANT'S   BRIEF. 


Jurisdiction. 

Jurisdiction  of  the  District  Court  in  this  proceeding  is 
based  on  Chapter  X  of  the  Bankruptcy  Act  (11  U.  S. 
C.  A.  501-676),  the  debtor  having  filed  a  voluntary  peti- 
tion for  reorganization  under  the  provisions  of  said  chap- 
ter. 

Jurisdiction  of  this  Court  on  appeal  is  based  upon  Sec- 
tion 250  of  the  Bankruptcy  Act  (11  U.  S.  C.  A.  650). 
The  appeal  is  from  an  order  making  allowances  of  com- 
pensation to  the  trustee  and  the  attorney  for  the  trustee 
and  making  such  allowances  a  first  lien  upon  all  the  prop- 
erty of  the  debtor. 
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Statement  of  the  Case. 

The  debtor  filed  a  voluntary  petition  under  Chapter  X 
of  the  Bankruptcy  Act  in  the  United  States  District  Court 
for  the  District  of  Nevada  on  April  18,  1956.  On  the 
same  day,  the  said  Court  approved  ex  parte  the  said 
petition.  The  debtor  had  no  funds  at  all  [Tr.  p.  57,  line 
6;  p.  93,  line  15].* 

The  appellant  has  at  all  times  held  two  promissory 
notes  of  the  debtor,  one  in  the  sum  of  $50,000.00,  and 
the  other  in  the  sum  of  $175,000.00,  secured  by  deeds  of 
trust  on  the  half  completed  Carver  House  Hotel  owned  by 
the  debtor  [Tr.  p.  25,  lines  8-10].  According  to  the 
debtor's  petition,  a  trustee's  sale  of  the  hotel  was  scheduled 
to  take  place  on  April  24,  1956,  by  reason  of  a  default  in 
payment  of  the  $50,000.00  note  held  by  appellant.  The 
order  approving  the  debtor's  petition  stayed  the  said  sale. 

A  hearing  was  held  on  June  15,  1956,  at  which  time 
appellant  objected  to  the  appointment  of  the  trustee  named 
in  the  order  approving  the  petition.  The  objection  was 
on  the  ground  that  the  said  trustee  was  not  a  disinter- 
ested party  [Tr.  p.  9,  line  23,  to  p.  10,  line  14].  The 
hearing  was  continued  to  July  12,  1956,  at  which  time 
the  Court  was  advised  that  the  trustee  was  ill  and  in- 
tended to  resign  [Tr.  p.  15,  lines  5-12].  The  Court 
suggested  Mr.  James  Young  as  a  successor,  and  no  ob- 
jection thereto  was  made   [Tr.  p.   15,  lines  15-23]. 

The  attorney  for  the  trustee  then  advised  the  Court 
that  a  plan  of  reorganization  was  to  have  been  submitted 
by  July  15,  1956,  and  the  Court  set  September  17,  1956, 
as  the  time  for  the  trustee  to  present  a  plan  or  reasons 
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*A11  references  are  to  pages  and  lines  in  the  transcript. 
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why  a  plan  could  not  be  carried  out  [Tr.  p.  15,  line  24, 
to  p.  16,  line  19]. 

The  September  17,  1956,  hearing  was  changed  by  the 
Court  to  October  4,  1956.  At  that  time  the  Court  stated 
it  was  worried  because  it  appeared  that  the  proceed- 
ing was  developing  into  a  barrier  between  creditors  and 
the  debtor  [Tr.  p.  20,  lines  9-23].  The  Court  then  asked 
if  there  was  a  plan  of  reorganization  [Tr.  p.  20,  line 
23]. 

The  attorney  for  the  trustee  stated  that  there  was  no 
plan  [Tr.  p.  20,  lines  24-25;  p.  21,  line  21].  The  trustee 
advised  the  Court  that  he  was  handicapped  because  it 
was  one  of  the  most  involved  operations  he  had  ever 
been  into  and  there  were  no  records  or  books  available 
[Tr.  p.  22,  lines  20-22].  The  trustee  further  advised 
the  Court  that  the  hotel  building  was  under  condemna- 
tion and  that  it  would  be  impossible  to  get  liability  in- 
surance on  the  building  unless  some  attempt  was  made 
to  make  the  building  safe,  which  would  require  money 
[Tr.  p.  23,  lines  5-14].  He  further  pointed  out  that 
he  had  no  way  of  finding  out  where  the  money  the  debtor 
had  received  had  gone,  unless  he  resorted  to  subpoena 
procedure  [Tr.  p.  23,  line  14,  to  p.  24,  line  9].  No  such 
procedure  was  resorted  to,  nor  were  any  stockholders 
or  officers  of  the  debtor  ever  examined. 

The  Court  then  stated  that  under  the  circumstances 
it  would  be  difficult  to  reorganize  [Tr.  p.  24,  lines  10-12], 
and  that  the  best  thing  to  do  would  be  to  dismiss  the 
proceedings  and  adjudicate  the  debtor  a  bankrupt  [Tr. 
p.  24,  lines  18-20].  The  trustee  and  his  attorney  stated 
to  the  Court  that  if  there  was  an  adjudication,  local  busi- 
nessmen who  had  mechanics  liens   would   be   wiped   out, 
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and  that  they  might   be  protected   if  there   was   a  plan 
[Tr.  p.  26,  Hnes  5-17,  20-22;  p.  27,  lines  6-14]. 

Appellant's  counsel  then  stated  to  the  Court  that  since 
the  proceeding  had  been  commenced,  $18,000.00  worth 
of  doors  had  been  taken  from  the  debtor's  building,  noth- 
ing had  been  done  since  the  filing  of  the  petition,  and 
requested  the  Court  to  adjudicate  the  debtor  a  bankrupt 
[Tr.  p.  33,  line  23,  to  p.  34,  line  9].  The  Court  stated 
that  it  "didn't  know  that  anyone  is  seriously  urging  that 
there  is  a  possibility  of  a  plan  here"  [Tr.  p.  33,  lines 
13-15],  and  stated  that  a  plan  should  have  been  filed  a 
long  time  ago   [Tr.  p.  34,  lines  14-25]. 

The  Court  thereupon  gave  the  trustee  until  November 
7,  1956,  to  file  a  plan  of  reorganization  [Tr.  p.  52,  lines 
11-15],  and  set  November  20,  1956,  as  the  date  for  the 
Court  to  consider  entering  an  order  either  adjudging  the 
debtor  a  bankrupt  or  dismissing  the  proceedings  [Tr.  p. 
55,  lines  13-17]. 

On  November  20,  1956,  the  trustee  reported  that  no 
plan  of  reorganization  could  be  effected  [Tr.  p.  63,  lines 
13-14].  He  further  reported  that  he  could  find  no  finan- 
cial records  of  the  debtor,  and  had  been  informed  and 
believed  none  were  kept  [Tr.  p.  63,  lines  17-20],  that 
it  was  doubtful  that  the  hotel  building  was  fifty  per  cent 
complete,  and  it  had  been  under  constant  threat  of  con- 
demnation by  the  City  for  the  last  month  and  presented 
a  serious  health  and  accident  problem  [Tr.  p.  63,  line 
21,  to  p.  64,  line  4].  The  trustee  further  reported  that 
he  was  informed  and  believed  that  much  of  the  improve- 
ments which  had  been  placed  on  the  property,  or  were 
on  the  property  for  attachment  thereto  before  he  quali- 
fied, had  been  either  stolen  or  removed  [Tr.  p.  64,  lines 
4-10]. 
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The  trustee  reported  that  he  was  informed  and  beHeved 
"that  the  improvements,  such  as  they  were,  have 
materially  depreciated  and  are  subject  to  continued 
depreciation  unless  money  can  be  provided  forth- 
with for  the  protection  of  the  improvements  and 
the  property"  [Tr.  p.  64,  lines  10-14]. 

The  trustee  also  reported  that  a  recent  appraisal  of 
the  debtor's  property  and  improvements  indicated  a  value 
of  approximately  $120,000.00  [Tr.  p.  65,  lines  2-4],  and 
the  debts  of  the  debtor,  including  the  trust  deeds  held 
by  the  appellant,  exceeded  $450,000.00  [Tr.  p.  65,  lines 
7-11]. 

However,  over  the  objections  of  appellant  [Tr.  p. 
79,  lines  6-8,  13],  the  Court  continued  the  hearing-  until 
December  4,  1956,  because  the  trustee  and  his  attorney 
had  failed  to  submit  their  petitions  for  allowances  [Tr. 
p.  74,  lines  9-16;  p.  78,  line  25,  to  p.  79,  line  5]. 

Also,  on  November  20,  1956,  the  Court  denied  appel- 
lant's Motion  to  vacate  the  order  approving  the  debtor's 
petition   [Tr.  p.  68,  lines  17-21;  p.  7Z,  line  17]. 

On  December  4,  1956,  the  Court  adjudicated  the  debtor 
a  bankrupt  [Tr.  p.  104,  lines  16-24].  The  trustee  was 
awarded  an  allowance  of  $1,000.00  [Tr.  p.  93,  lines  11- 
14].  The  attorney  for  the  trustee  was  awarded  the  sum 
of  $250.00  [Tr.  p.  102,  lines  1-3].  The  Court  ordered 
the  allowances  to  the  trustee  and  his  attorney  to  be  pre- 
ferred claims  over  all  secured  claims  [Tr.  p.  102,  lines 
12-15].  The  appellant  objected  to  such  preference  [Tr. 
p.   102,  line  22]. 

An  order  directing  the  said  allowances  and  making 
them  prior  liens  was  entered  by  the  Court  on  January 
24,  1957. 


Thereafter,  and  on  February  28,  1957,  a  Petition  for 
Leave  to  Appeal  and  Brief  in  support  thereof  was  filed 
in  this  Court.  On  March  4,  1957,  an  order  was  entered 
granting  the  said  petition.  On  March  16,  1957,  a  Motion 
for  Leave  to  File  Typewritten  Transcripts  was  filed,  and 
by  letter  dated  April  12,  1957,  appellant  was  advised  that 
the  said  motion  was   approved. 

Specification  of  Errors. 

1.  The  Court  below  erred  in  making  the  allowances 
to  the  trustee  and  the  attorney  for  the  trustee  a  first 
lien  upon  the  real  property  of  the  debtor. 

Summary  of  Argument. 

The  allowances  to  a  trustee  and  his  attorney  in  ap 
abortive  Chapter  X  reorganization  proceeding  shofflu  Tbe 
made  a  lien  superior  to  that  of  a  secured  lienholder  on 
real  property  having  no  equity,  particularly  where  the 
proceedings  were  delayed  due  to  requests  of  the  trustee, 
who  never  presented  any  plan  of  reorganization,  the  deb- 
tor was  hopelessly  insolvent,  the  secured  lienholder  ob- 
jected to  the  proceedings,  and  the  security  of  the  lien- 
holder was  impaired  during  the  course  of  the  proceed- 
ings. 
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ARGUMENT. 

Administration  Expenses  in  an  Abortive  Reorganiza- 
tion Proceeding  Should  Not  Be  Made  a  Lien  on 
a  Debtor's  Real  Property  Superior  to  That  of  a 
Holder  of  a  Trust  Deed  Thereon. 

There  appears  to  be  no  precise  authority  in  this  Circuit 
on  the  issue  here  presented.  However,  in  In  re  Williams 
Estate,  156  Fed.  934,  939  (1907),  this  Court  held  that 
the  general  costs  of  the  administration  of  a  bankrupt 
estate,  such  as  the  general  fees  of  the  trustee  and  his 
attorney,  were  not  payable  out  of  the  proceeds  of  a 
sale  of  liened  property,  where  the  proceeds  of  the  sale 
were  less  than  the  amount  of  the  liens.  The  Court  there 
said  that  the  proceeds 

".  .  .  are  not  chargeable  with  the  general  costs 
of  the  administration  of  the  bankrupt's  estate,  such 
as  the  services  of  a  receiver  in  carrying  on  the  busi- 
ness of  the  bankrupt,  the  expenses  and  losses  of  such 
business,  the  fees  of  the  attorney  for  such  receiver, 
the  general  fees  of  the  trustee  or  those  of  his  attor- 
ney. If  so,  the  valid  lien  upon  the  estate  of  the 
bankrupt,  which  the  bankruptcy  act  expressly  de- 
clares shall  be  unaffected  by  any  of  its  provisions, 
might  very  readily  be  destroyed,  as  it  would  un- 
questionably be,  should  such  costs  equal  or  exceeds 
the  proceeds  of  the  entire  estate  of  the  bankrupt.  In 
line  with  this  ruling  are  the  cases  of  Stewart  v. 
Piatt,  101  U.  S.  731,  739,  25  L.  Ed.  816;  In  re 
Utt,  105  Fed.  754,  45  C.  C.  A.  32;  In  re  Prince 
&  Walter  (D.  C),  131  Fed.  546,  552;  In  re  Bourlier 
Cornice  &  Roofing  Co.  (D.  C),  133  Fed.  958,  963; 
Loveland  on  Bankruptcy  (3d  Ed.),  p.  775.  See,  also, 
Collier  on  Bankruptcy  (6th  Ed.),  p.  497." 
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In  Duparqiiei  v.  Evans,  80  L.  Ed.  591,  595,  297  U.  S. 
216,  222,  223,  the  Supreme  Court  stated  that  under 
77B  of  the  Bankruptcy  Act,  "at  times  the  holder  of  the 
hen  may  have  his  security  modified  or  reduced  by  the 
plan  of  reorganization  when  finally  approved."  As  au- 
thority therefor  the  Court  cited  Louisville  Joint  Stock 
Land  Bank  v.  Radford,  295  U.  S.  555,  585;  79  L.  Ed. 
1593,  1602;  97  A.  L.  R.  1106;  and  Continental  Illinois 
National  Bank  &  T.  Co.  v.  Chicago,  R.L  &  P.  R.  Co., 
294  U.  S.  675-677,  79  L.  Ed.  1127-1129. 

In  the  Louisville  case,  the  Supreme  Court  struck  down 
on  due  process  grounds  provisions  of  the  bankruptcy  act 
which  afifected  the  rights  of  mortgagees.  In  its  decision, 
the  Court  after  tracing  some  of  the  history  of  the  bank- 
ruptcy, said  as  follows  (295  U.  S.  at  583,  79  L.  Ed.  at 
1601): 

'*No  bankruptcy  act  had  undertaken  to  modify  in 
the  interest  of  either  the  debtor  or  other  creditors 
any  substantive  right  of  the  holder  of  a  mortgage 
valid  under  federal  law.  Supervening  bankruptcy 
had,  in  the  interest  of  other  creditors,  afifected  in 
some  respects  the  remedies  available  to  lien  holders. 
In  Continental  Illinois  Nat.  Bank  &  T.  Co.  v.  Chi- 
cago, R.I.  &  P.  R.  Co.,  294  U.  S.  648,  79  L.  Ed.  1110, 
55  S.  Ct.  595,  where,  in  a  proceeding  for  reorganiza- 
tion of  a  railroad  under  section  77  of  the  Bank- 
ruptcy Act,  the  District  Court  was  held  to  have 
the  power  to  enjoin  temporarily  the  sale  of  pledged 
securities,  this  Court  said:  'The  injunction  here  in 
no  way  impairs  the  lien,  or  disturbs  the  preferred 
rank  of  the  pledges.  It  does  no  more  than  suspend 
the  enforcement  of  the  Hen  by  a  sale  of  the  collateral 
pending  further  action.  It  may  be,  as  suggested, 
that  during  the  period  of  restraint  the  collateral  will 


decline  in  value;  but  the  same  may  be  said  in  respect 
of  an  injunction  against  the  sale  of  real  estate  upon 
foreclosure  of  a  mortgage;  and  such  an  injunction 
may  issue  in  an  ordinary  proceeding  in  bankruptcy, 
Straton  v.  New,  283  U.  S.  318,  321,  75  L.  Ed. 
1060,  1088,  51  S.  Ct.  465,  17  Am.  Bank.  Rep. 
(N.  S.)  630,  and  cases  cited.'  (29  U.  S.  676,  677.) 
'The  injunction  here  goes  no  further  than  to  delay 
the  enforcement  of  the  contract.  It  affects  only 
the  remedy.'     (294  U.  S.  681.)" 

The  Duparquet  case,  supra,  has  been  held  by  the  Sev- 
enth Circuit  to  preclude  the  very  action  taken  by  the 
Court  below  in  the  case  at  bar.  In  the  case  of  In  re 
Freeport  Standard  Dairy  Corporation,  124  F.  2d  783, 
784,  the  Court  of  Appeals  for  that  circuit  affirmed  a  dis- 
trict court's  refusal  to  make  fees  of  a  trustee  and  his 
attorney  a  lien  prior  to  that  of  a  mortgage  lien  where 
no  plan  of  reorganization  has  been  filed. 

'The  only  question  presented  in  this  summary  ap- 
peal is  whether  or  not  the  District  Court  erred  in 
refusing  to  subject  the  mortgaged  real  estate  to  the 
payment  of  the  compensation  allowed  for  the  services 
of  the  trustee,  his  attorney,  and  the  attorney  for 
the  debtor   in   the   reorganization   proceedings." 

"In  considering  this  precise  question  under  77B, 
11  U.  S.  C.  A.  §207,  proceedings,  this  Court  said: 
'Duparquet  Co.  v.  Evans,  297  U.  S.  216,  56  S.  Ct. 
412,  80  L.  Ed.  591,  seems  to  leave  no  doubt  that 
a  mortgage  lien  may  not  be  impaired  in  a  77B  pro- 
ceeding before  a  final  plan  of  reorganization  has 
been  approved.'  In  re  Forty-One  Thirty-Six  Wilcox 
Bldg.  Corporation,  7  Cir.,   100  F.  2d  588,  593. 
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"See,  also,  Louisville  Title  Mortgage  Company 
V.  Louisville  Storage  Company,  6  Cir.,  93  F.  2d 
1008,  affirming  ///  re  Louisville  Storage  Company, 
D.  C,  21  F.  Supp.  897;  8  C.  J.  S.  Bankruptcy  §872. 

'The  Chandler  Act,  providing  a  complete  method 
of  procedure  in  the  reorganization  of  corporations 
in  bankruptcy,  has  not  changed  this  rule." 

And  in  1946,  the  Seventh  Circuit,  in  the  case  of  In  re 

Sheridan  Viezv  Bldg.  Corporation,  154  F.  2d  1008,  1009, 

quoting  from  hi  re  Forty-One  Thirty-Six  Wilcox  Bldg. 

Corp.  (7  Cir.),  100  Fed.  588,  said 

"  'We  are  forced  to  conclude  in  view  of  such  au- 
thorities that  a  court  is  without  right  to  allow  fees 
or  expenses  except  where  they  have  been  earned  or 
incurred  in  connection  with  the  formation  of  a  plan 
of  reorganization  which  has  been  theoretically  at 
least,  of  benefit  to  all  parties  in  interest.'  " 

The  Second  Circuit  has  had  occasion  to  consider  the 
point  here  involved.  In  re  Franklin  Garden  Apartments, 
124  F.  2d  451,  454,  was  a  reorganization  proceeding 
in  which  the  mortgagee  had  taken  possession  of  the  cor- 
porate debtor's  property  under  the  terms  of  the  mortgage 
which  provided  for  the  assignment  of  rents  in  case  of 
default.  In  authorizing  the  use  of  the  rentals  by  the 
trustee  to  pay  current  operating  expenses  only  and  not 
administration  expenses,  the  Court  said: 

".  .  .  there  seems  no  justification  for  allowing 
them  at  the  present  time,  or  indeed  for  allowing  them 
at  any  time,  out  of  the  security  belonging  to  the 
mortgagee,  except  insofar  as  the  mortgaged  propertv 
has  received  benefit  through  the  proceeding  (Ran- 
dolph V.   Scruggs,   190  U.   S.   533,  23   S.   Ct.  710, 
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47  L.  Ed.  1165;  In  re  Centralia  Refining  Co.,  D.  C. 
111.,  35  F.  Siipp.  599,  602),  or  the  mortgagee's  rights 
are  fully  secured.'  " 

The  Centralia  case  quoted  by  the  Second  Circuit  in 
the  Franklin  case,  is  similar  to  the  instant  case.  The 
debtor  petitioned  for  reorganization.  Its  petition  was 
approved  and  a  trustee  appointed.  No  plan  was  approved 
and  the  corporation  was  adjudged  a  bankrupt.  The  Court 
there  held  that  administration  expenses  were  not  charge- 
able against  the  liened  property,  saying  at  35  Fed.  Supp. 
599,  602,  the  following: 

'T  am  aware  that  this  decision  will  work  hardship 
upon  innocent  officers  and  appointees  of  the  Court 
in  the  reorganization  proceedings.  This  is  to  be 
regretted  but  there  seems  to  be  no  lawful  alternative. 
It  must  stand  as  warning  to  court,  counsel  and  liti- 
gants to  use  care  to  avoid  instituting  corporate  re- 
organization proceedings  without  the  consent  of 
the  secured  creditors  in  cases  in  which  the  avail- 
able free  assets  or  income  are  insufficient  to  meet 
the  necessary  costs  of  administration  in  event  re- 
organization fails.  Good  faith  in  filing  the  petition 
is  directly  involved  in  such  circumstances.  I  know 
of  no  valid  reasons  for  a  law  which  would  permit 
the  expenses  of  an  abortive  reorganization  proceed- 
ing to  be  visited  upon  the  holder  of  a  valid  pre- 
existing lien  without  his  consent  or  fault." 

Even  if  there  were  no  authorities  on  the  issue  here 
presented,  it  would  most  obviously  be  an  injustice  under 
the  facts  of  this  case  to  charge  appellant  with  the  ad- 
ministration expenses  resulting  from  the  reorganization 
proceeding.     The  appellant  loaned  money  to  the  debtor 
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and  received  notes  secured  by  deeds  of  trust  on  the  debtor's 
real  property.  Upon  default  it  sought  to  pursue  its  legal 
remedies.  The  debtor  thwarted  the  appellant  by  filing 
a  petition  for  reorganization  and  having  the  sale  of 
debtor's  property  stayed.  As  a  result,  appellant  has  been 
unable  to  realize  on  the  security.  Even  now  it  is  tied 
up  in  a  bankruptcy  proceeding. 

Despite  the  efforts  of  the  appellant  to  have  the  pro- 
ceedings dismissed,  the  trustee  and  his  attorney  kept 
the  proceedings  going  [Tr.  p.  26,  lines  5-17,  20-22;  p. 
27,  lines  6-14].  As  a  result,  the  security  has  depreci- 
ated [Tr.  p.  64,  lines  10-14],  some  of  it  has  been  stolen 
or  removed  [Tr.  p.  64,  lines  4-10],  and  it  is  under  threat 
of  condemnation  [Tr.  p.  63,  line  21,  to  p.  64,  line  4]. 
Although  the  deeds  of  trust  secure  notes  in  the  sum  of 
$225,000.00,  the  value  of  the  property  secured  had  been 
reduced  to  approximately  $120,000.00  at  the  time  the 
trustee  filed  his  report  [Tr.  p.  65,  lines  1-4]. 

The  debtor  was  hopelessly  insolvent.  There  was  no 
going  business.  It  had  no  funds  [Tr.  p.  57,  line  6;  p. 
93,  line  15].  All  it  had  was  a  half-completed  hotel  [Tr. 
p.  63,  lines  21-24].  Even  the  Court  below  recognized  dur- 
ing the  course  of  the  proceedings  that  a  plan  of  reorgani- 
zation was  not  likely  to  be  formulated  [Tr.  p.  20,  lines 
9-23;  p.  24,  lines  10-12;  p.  33,  lines  13-15].  Congress 
never  intended  that  corporations,  fit  subjects  for  liquida- 
tion should  be  reorganized.  (Magidson  v.  Duggan,  212 
F.  2d  708,  760;  Price  v.  Spokane,  97  F.  2d  237.) 

If,  under  the  facts  of  this  case,  a  secured  lienholder  is 
charged  with  the  allowances  made  by  reason  of  the  abor- 
tive proceeding,  what  good  is  a  mortgage  or  a  deed  of 
trust?     Would  any  lender  be  willing  to  lend  money  on 
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the security  of  a  mortgage  if  the  mortgagee  may  have 
to  foot  the  bill  for  an  abortive  reorganization  proceeding? 

The  appellant  is  an  institution  lending  the  money  of 
its  investors.  Its  loans  are  secured  by  deeds  of  trust 
on  real  property.  Surely,  its  security  should  not  be  im- 
paired by  making  the  allowances  of  a  proceeding  of  this 
nature  a  prior  lien.  The  appellant  believes  that  if  this 
Court  should  rule  that  appellant's  contention  is  correct, 
such  a  ruling  will  go  far  in  preventing  the  institution 
of  ill-fated  reorganization  proceedings,  particularly  in 
Nevada  where  a  considerable  number  have  been  filed 
within  the  last  year. 

Conclusion. 

For  the  reasons  stated  herein,  appellant  respectfully 
submits  that  the  order  of  January  24,  1957,  making  the 
allowances  to  the  trustee  and  the  attorney  for  the  trustee 
a  first  lien  on  the  property  of  the  debtor,  be  reversed. 

Respectfully  submitted, 

Samuel  S.  Lionel, 

Attorney  for  Appellant. 
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Silver  State  Savings  &  Loan  Association, 

Appellant, 
vs. 

James    Chalmers    Young,    Trustor    of    the    Estate    of 
Carver  House,  Inc.  Bankrupt. 


Appeal   From  the   United   States   District   Court   for  the 
District  of  Nevada. 


APPELLANT'S   BRIEF. 


Jurisdiction. 

Jurisdiction  of  the  District  Court  in  this  proceeding  is 
based  on  Chapter  X  of  the  Bankruptcy  Act  (11  U.  S. 
C.  A.  501-676),  the  debtor  having  filed  a  voluntary  peti- 
tion for  reorganization  under  the  provisions  of  said  chap- 
ter. 

Jurisdiction  of  this  Court  on  appeal  is  based  upon  Sec- 
tion 250  of  the  Bankruptcy  Act  (11  U.  S.  C.  A.  650). 
The  appeal  is  from  an  order  making  allowances  of  com- 
pensation to  the  trustee  and  the  attorney  for  the  trustee 
and  making  such  allowances  a  first  lien  upon  all  the  prop- 
erty of  the  debtor. 
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Statement  of  the  Case. 

The  debtor  filed  a  voluntary  petition  under  Chapter  X 
of  the  Bankruptcy  Act  in  the  United  States  District  Court 
for  the  District  of  Nevada  on  April  18,  1956.  On  the 
same  day,  the  said  Court  approved  ex  parte  the  said 
petition.  The  debtor  had  no  funds  at  all  [Tr.  p.  57,  line 
6;  p.  93,  line  15].* 

The  appellant  has  at  all  times  held  two  promissory 
notes  of  the  debtor,  one  in  the  sum  of  $50,000.00,  and 
the  other  in  the  sum  of  $175,000.00,  secured  by  deeds  of 
trust  on  the  half  completed  Carver  House  Hotel  owned  by 
the  debtor  [Tr.  p.  25,  lines  8-10].  According  to  the 
debtor's  petition,  a  trustee's  sale  of  the  hotel  was  scheduled 
to  take  place  on  April  24,  1956,  by  reason  of  a  default  in 
payment  of  the  $50,000.00  note  held  by  appellant.  The 
order  approving  the  debtor's  petition  stayed  the  said  sale. 

A  hearing  was  held  on  June  15,  1956,  at  which  time 
appellant  objected  to  the  appointment  of  the  trustee  named 
in  the  order  approving  the  petition.  The  objection  was 
on  the  ground  that  the  said  trustee  was  not  a  disinter- 
ested party  [Tr.  p.  9,  line  23,  to  p.  10,  line  14].  The 
hearing  was  continued  to  July  12,  1956,  at  which  time 
the  Court  was  advised  that  the  trustee  was  ill  and  in- 
tended to  resign  [Tr.  p.  15,  lines  5-12].  The  Court 
suggested  Mr.  James  Young  as  a  successor,  and  no  ob- 
jection thereto  was  made   [Tr.  p.   15,  lines  15-23]. 

The  attorney  for  the  trustee  then  advised  the  Court 
that  a  plan  of  reorganization  was  to  have  been  submitted 
by  July  15,  1956,  and  the  Court  set  September  17,  1956, 
as  the  time  for  the  trustee  to  present  a  plan  or  reasons 


*A11  references  are  to  pages  and  lines  in  the  transcript. 


why  a  plan  could  not  be  carried  out  [Tr.  p.  15,  line  24, 
to  p.  16,  line  19]. 

The  September  17,  1956,  hearing  was  changed  by  the 
Court  to  October  4,  1956.  At  that  time  the  Court  stated 
it  was  worried  because  it  appeared  that  the  proceed- 
ing was  developing  into  a  barrier  between  creditors  and 
the  debtor  [Tr.  p.  20,  lines  9-23].  The  Court  then  asked 
if  there  was  a  plan  of  reorganization  [Tr.  p.  20,  line 
23]. 

The  attorney  for  the  trustee  stated  that  there  was  no 
plan  [Tr.  p.  20,  lines  24-25;  p.  21,  line  21].  The  trustee 
advised  the  Court  that  he  was  handicapped  because  it 
was  one  of  the  most  involved  operations  he  had  ever 
been  into  and  there  were  no  records  or  books  available 
[Tr.  p.  22,  lines  20-22].  The  trustee  further  advised 
the  Court  that  the  hotel  building  was  under  condemna- 
tion and  that  it  would  be  impossible  to  get  liability  in- 
surance on  the  building  unless  some  attempt  was  made 
to  make  the  building  safe,  which  would  require  money 
[Tr.  p.  23,  lines  5-14].  He  further  pointed  out  that 
he  had  no  way  of  finding  out  where  the  money  the  debtor 
had  received  had  gone,  unless  he  resorted  to  subpoena 
procedure  [Tr.  p.  23,  line  14,  to  p.  24,  line  9].  No  such 
procedure  was  resorted  to,  nor  were  any  stockholders 
or  officers  of  the  debtor  ever  examined. 

The  Court  then  stated  that  under  the  circumstances 
it  would  be  difficult  to  reorganize  [Tr.  p.  24,  lines  10-12], 
and  that  the  best  thing  to  do  would  be  to  dismiss  the 
proceedings  and  adjudicate  the  debtor  a  bankrupt  [Tr. 
p.  24,  lines  18-20].  The  trustee  and  his  attorney  stated 
to  the  Court  that  if  there  was  an  adjudication,  local  busi- 
nessmen who  had  mechanics   liens   would   be   wiped   out, 


and  that  they  might   be  protected   if   there   was   a  plan 
[Tr.  p.  26,  lines  5-17,  20-22;  p.  27,  lines  6-14]. 

Appellant's  counsel  then  stated  to  the  Court  that  since 
the  proceeding  had  been  commenced,  $18,000.00  worth 
of  doors  had  been  taken  from  the  debtor's  building,  noth- 
ing had  been  done  since  the  filing  of  the  petition,  and 
requested  the  Court  to  adjudicate  the  debtor  a  bankrupt 
[Tr.  p.  33,  line  23,  to  p.  34,  line  9].  The  Court  stated 
that  it  "didn't  know  that  anyone  is  seriously  urging  that 
there  is  a  possibility  of  a  plan  here"  [Tr.  p.  33,  lines 
13-15],  and  stated  that  a  plan  should  have  been  filed  a 
long  time  ago   [Tr.  p.  34,  lines  14-25]. 

The  Court  thereupon  gave  the  trustee  until  November 
7,  1956,  to  file  a  plan  of  reorganization  [Tr.  p.  52,  lines 
11-15],  and  set  November  20,  1956,  as  the  date  for  the 
Court  to  consider  entering  an  order  either  adjudging  the 
debtor  a  bankrupt  or  dismissing  the  proceedings  [Tr.  p. 
55,  lines  13-17]. 

On  November  20,  1956,  the  trustee  reported  that  no 
plan  of  reorganization  could  be  efifected  [Tr.  p.  63,  lines 
13-14].  He  further  reported  that  he  could  find  no  finan- 
cial records  of  the  debtor,  and  had  been  informed  and 
believed  none  were  kept  [Tr.  p.  63,  lines  17-20],  that 
it  was  doubtful  that  the  hotel  building  was  fifty  per  cent 
complete,  and  it  had  been  under  constant  threat  of  con- 
demnation by  the  City  for  the  last  month  and  presented 
a  serious  health  and  accident  problem  [Tr.  p.  63,  line 
21,  to  p.  64,  line  4].  The  trustee  further  reported  that 
he  was  informed  and  believed  that  much  of  the  improve- 
ments which  had  been  placed  on  the  property,  or  were 
on  the  property  for  attachment  thereto  before  he  quali- 
fied, had  been  either  stolen  or  removed  [Tr.  p.  64,  lines 
4-10]. 
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The  trustee  reported  that  he  was  informed  and  believed 
"that  the  improvements,  such  as  they  were,  have 
materially  depreciated  and  are  subject  to  continued 
depreciation  unless  money  can  be  provided  forth- 
with for  the  protection  of  the  improvements  and 
the  property"  [Tr.  p.  64,  lines  10-14]. 

The  trustee  also  reported  that  a  recent  appraisal  of 
the  debtor's  property  and  improvements  indicated  a  value 
of  approximately  $120,000.00  [Tr.  p.  65,  lines  2-4],  and 
the  debts  of  the  debtor,  including  the  trust  deeds  held 
by  the  appellant,  exceeded  $450,000.00  [Tr.  p.  65,  lines 
7-11]. 

However,  over  the  objections  of  appellant  [Tr.  p. 
79,  lines  6-8,  13],  the  Court  continued  the  hearing  until 
December  4,  1956,  because  the  trustee  and  his  attorney 
had  failed  to  submit  their  petitions  for  allowances  [Tr. 
p.  74,  lines  9-16;  p.  78,  line  25,  to  p.  79,  line  5]. 

Also,  on  November  20,  1956,  the  Court  denied  appel- 
lant's Motion  to  vacate  the  order  approving  the  debtor's 
petition   [Tr.  p.  68,  lines  17-21;  p.  7Z,  line  17]. 

On  December  4,  1956,  the  Court  adjudicated  the  debtor 
a  bankrupt  [Tr.  p.  104,  lines  16-24].  The  trustee  was 
awarded  an  allowance  of  $1,000.00  [Tr.  p.  93,  lines  11- 
14].  The  attorney  for  the  trustee  was  awarded  the  sum 
of  $250.00  [Tr.  p.  102,  lines  1-3].  The  Court  ordered 
the  allowances  to  the  trustee  and  his  attorney  to  be  pre- 
ferred claims  over  all  secured  claims  [Tr.  p.  102,  lines 
12-15].  The  appellant  objected  to  such  preference  [Tr. 
p.   102,  line  22]. 

An  order  directing  the  said  allowances  and  making 
them  prior  liens  was  entered  by  the  Court  on  January 
24,  1957. 


Thereafter,  and  on  February  28,  1957,  a  Petition  for 
Leave  to  Appeal  and  Brief  in  support  thereof  was  filed 
in  this  Court.  On  March  4,  1957,  an  order  was  entered 
granting  the  said  petition.  On  March  16,  1957,  a  Motion 
for  Leave  to  File  Typewritten  Transcripts  was  filed,  and 
by  letter  dated  April  12,  1957,  appellant  was  advised  that 
the   said  motion  was   approved. 

Specification  of  Errors. 

1.  The  Court  below  erred  in  making  the  allowances 
to  the  trustee  and  the  attorney  for  the  trustee  a  first 
lien  upon  the  real  property  of  the  debtor. 

Summary  of  Argument. 

The  allowances  to  a  trustee  and  his  attorney  in  an 
abortive  Chapter  X  reorganization  proceeding  shoum  be 
made  a  lien  superior  to  that  of  a  secured  lienholder  on 
real  property  having  no  equity,  particularly  where  the 
proceedings  were  delayed  due  to  requests  of  the  trustee, 
who  never  presented  any  plan  of  reorganization,  the  deb- 
tor was  hopelessly  insolvent,  the  secured  lienholder  ob- 
jected to  the  proceedings,  and  the  security  of  the  lien- 
holder was  impaired  during  the  course  of  the  proceed- 
ings. 
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ARGUMENT. 

Administration  Expenses  in  an  Abortive  Reorganiza- 
tion Proceeding  Should  Not  Be  Made  a  Lien  on 
a  Debtor's  Real  Property  Superior  to  That  of  a 
Holder  of  a  Trust  Deed  Thereon. 

There  appears  to  be  no  precise  authority  in  this  Circuit 
on  the  issue  here  presented.  However,  in  In  re  Williams 
Estate,  156  Fed.  934,  939  (1907),  this  Court  held  that 
the  general  costs  of  the  administration  of  a  bankrupt 
estate,  such  as  the  general  fees  of  the  trustee  and  his 
attorney,  were  not  payable  out  of  the  proceeds  of  a 
sale  of  liened  property,  where  the  proceeds  of  the  sale 
were  less  than  the  amount  of  the  liens.  The  Court  there 
said  that  the  proceeds 

''.  .  .  are  not  chargeable  with  the  general  costs 
of  the  administration  of  the  bankrupt's  estate,  such 
as  the  services  of  a  receiver  in  carrying  on  the  busi- 
ness of  the  bankrupt,  the  expenses  and  losses  of  such 
business,  the  fees  of  the  attorney  for  such  receiver, 
the  general  fees  of  the  trustee  or  those  of  his  attor- 
ney. If  so,  the  vaHd  lien  upon  the  estate  of  the 
bankrupt,  which  the  bankruptcy  act  expressly  de- 
clares shall  be  unaffected  by  any  of  its  provisions, 
might  very  readily  be  destroyed,  as  it  would  un- 
questionably be,  should  such  costs  equal  or  exceeds 
the  proceeds  of  the  entire  estate  of  the  bankrupt.  In 
line  with  this  ruling  are  the  cases  of  Stewart  v. 
Piatt,  101  U.  S.  731,  739,  25  L.  Ed.  816;  In  re 
Utt,  105  Fed.  754,  45  C.  C.  A.  32;  In  re  Prince 
&  Walter  (D.  C),  131  Fed.  546,  552;  In  re  Bourlier 
Cornice  &  Roofing  Co.  (D.  C),  133  Fed.  958,  963; 
Loveland  on  Bankruptcy  (3d  Ed.),  p.  775.  See,  also, 
Collier  on  Bankruptcy  (6th  Ed.),  p.  497." 
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In  Duparquet  v.  Evans,  80  L.  Ed.  591,  595,  297  U.  S. 
216,  222,  223,  the  Supreme  Court  stated  that  under 
77B  of  the  Bankruptcy  Act,  "at  times  the  holder  of  the 
lien  may  have  his  security  modified  or  reduced  by  the 
plan  of  reorganization  when  finally  approved."  As  au- 
thority therefor  the  Court  cited  Louisville  Joint  Stock 
Land  Bank  v.  Radford,  295  U.  S.  555,  585;  79  L.  Ed. 
1593,  1602;  97  A.  L.  R.  1106;  and  Continental  Illinois 
National  Bank  &  T.  Co.  v.  Chicago,  R.L  &  P.  R.  Co., 
294  U.  S.  675-677,  79  L.  Ed.  1127-1129. 

In  the  Louisville  case,  the  Supreme  Court  struck  down 
on  due  process  grounds  provisions  of  the  bankruptcy  act 
which  affected  the  rights  of  mortgagees.  In  its  decision, 
the  Court  after  tracing  some  of  the  history  of  the  bank- 
ruptcy, said  as  follows  (295  U.  S.  at  583,  79  L.  Ed.  at 
1601): 

''No  bankruptcy  act  had  undertaken  to  modify  in 
the  interest  of  either  the  debtor  or  other  creditors 
any  substantive  right  of  the  holder  of  a  mortgage 
valid  under  federal  law.  Supervening  bankruptcy 
had,  in  the  interest  of  other  creditors,  affected  in 
some  respects  the  remedies  available  to  lien  holders. 
In  Continental  Illinois  Nat.  Bank  &  T.  Co.  v.  Chi- 
cago, R.L  &  P.  R.  Co.,  294  U.  S.  648,  79  L.  Ed.  1110, 
55  S.  Ct.  595,  where,  in  a  proceeding  for  reorganiza- 
tion of  a  railroad  under  section  77  of  the  Bank- 
ruptcy Act,  the  District  Court  was  held  to  have 
the  power  to  enjoin  temporarily  the  sale  of  pledged 
securities,  this  Court  said:  'The  injunction  here  in 
no  way  impairs  the  lien,  or  disturbs  the  preferred 
rank  of  the  pledges.  It  does  no  more  than  suspend 
the  enforcement  of  the  lien  by  a  sale  of  the  collateral 
pending  further  action.  It  may  be,  as  suggested, 
that  during  the  period  of  restraint  the  collateral  will 
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decline  in  value;  but  the  same  may  be  said  in  respect 
of  an  injunction  against  the  sale  of  real  estate  upon 
foreclosure  of  a  mortgage;  and  such  an  injunction 
may  issue  in  an  ordinary  proceeding  in  bankruptcy, 
Straton  v.  New,  283  U.  S.  318,  321,  75  L.  Ed. 
1060,  1088,  51  S.  Ct.  465,  17  Am.  Bank.  Rep. 
(N.  S.)  630,  and  cases  cited.'  (29  U.  S.  676,  677.) 
'The  injunction  here  goes  no  further  than  to  delay 
the  enforcement  of  the  contract.  It  affects  only 
the  remedy.'     (294  U.  S.  681.)" 

The  Duparquet  case,  supra,  has  been  held  by  the  Sev- 
enth Circuit  to  preclude  the  very  action  taken  by  the 
Court  below  in  the  case  at  bar.  In  the  case  of  In  re 
f  Freeport  Standard  Dairy  Corporation,  124  F.  2d  783, 
784,  the  Court  of  Appeals  for  that  circuit  affirmed  a  dis- 
trict court's  refusal  to  make  fees  of  a  trustee  and  his 
attorney  a  lien  prior  to  that  of  a  mortgage  lien  where 
no  plan  of  reorganization  has  been  filed. 

"The  only  question  presented  in  this  summary  ap- 
peal is  whether  or  not  the  District  Court  erred  in 
refusing  to  subject  the  mortgaged  real  estate  to  the 
payment  of  the  compensation  allowed  for  the  services 
of  the  trustee,  his  attorney,  and  the  attorney  for 
the  debtor   in  the   reorganization   proceedings." 

"In  considering  this  precise  question  under  77B, 
11  U.  S.  C.  A.  §207,  proceedings,  this  Court  said: 
'Duparquet  Co.  v.  Evans,  297  U.  S.  216,  56  S.  Ct. 
412,  80  L.  Ed.  591,  seems  to  leave  no  doubt  that 
a  mortgage  lien  may  not  be  impaired  in  a  77B  pro- 
ceeding before  a  final  plan  of  reorganization  has 
been  approved.'  In  re  Forty-One  Thirty-Six  Wilcox 
Bldg.  Corporation,  7  Cir.,   100  F.  2d  588,  593. 
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"See,  also,  Louisville  Title  Mortgage  Company 
V.  Louisville  Storage  Company,  6  Cir.,  93  F.  2d 
1008,  affirming  In  re  Louisville  Storage  Company, 
D.  C,  21  F.  Supp.  897;  8  C.  J.  S.  Bankruptcy  §872. 

"The  Chandler  Act,  providing  a  complete  method 
of  procedure  in  the  reorganization  of  corporations 
in  bankruptcy,  has  not  changed  this  rule." 

And  in  1946,  the  Seventh  Circuit,  in  the  case  of  In  re 

Sheridan  Viezv  Bldg.  Corporation,  154  F.  2d  1008,  1009, 

quoting  from  In  re  Forty-One  Thirty-Six  Wilcox  Bldg. 

Corp.  (7  Cir.),  100  Fed.  588,  said 

"  We  are  forced  to  conclude  in  view  of  such  au- 
thorities that  a  court  is  without  right  to  allow  fees 
or  expenses  except  where  they  have  been  earned  or 
incurred  in  connection  with  the  formation  of  a  plan 
of  reorganization  which  has  been  theoretically  at 
least,  of  benefit  to  all  parties  in  interest.'  " 

The  Second  Circuit  has  had  occasion  to  consider  the 
point  here  involved.  In  re  Franklin  Garden  Apartments, 
124  F.  2d  451,  454,  was  a  reorganization  proceeding 
in  which  the  mortgagee  had  taken  possession  of  the  cor- 
porate debtor's  property  under  the  terms  of  the  mortgage 
which  provided  for  the  assignment  of  rents  in  case  of 
default.  In  authorizing  the  use  of  the  rentals  by  the 
trustee  to  pay  current  operating  expenses  only  and  not 
administration  expenses,  the  Court  said: 

".  .  .  there  seems  no  justification  for  allowing 
them  at  the  present  time,  or  indeed  for  allowing  them 
at  any  time,  out  of  the  security  belonging  to  the 
mortgagee,  except  insofar  as  the  mortgaged  property 
has  received  benefit  through  the  proceeding  (Ran- 
dolph V.   Scruggs,   190  U.   S.   533,  23   S.   Ct.  710, 
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47  L.  Ed.  1165;  In  re  Centralia  Refining  Co.,  D.  C. 
111.,  35  F.  Supp.  599,  602),  or  the  mortgagee's  rights 
are  fully  secured.'  " 

The  Centralia  case  quoted  by  the  Second  Circuit  in 
the  Franklin  case,  is  similar  to  the  instant  case.  The 
debtor  petitioned  for  reorganization.  Its  petition  was 
approved  and  a  trustee  appointed.  No  plan  was  approved 
and  the  corporation  was  adjudged  a  bankrupt.  The  Court 
there  held  that  administration  expenses  were  not  charge- 
able against  the  liened  property,  saying  at  35  Fed.  Supp. 
599,  602,  the  following: 

"I  am  aware  that  this  decision  will  work  hardship 
upon  innocent  officers  and  appointees  of  the  Court 
in  the  reorganization  proceedings.  This  is  to  be 
regretted  but  there  seems  to  be  no  lawful  alternative. 
It  must  stand  as  warning  to  court,  counsel  and  Hti- 
gants  to  use  care  to  avoid  instituting  corporate  re- 
organization proceedings  without  the  consent  of 
the  secured  creditors  in  cases  in  which  the  avail- 
able free  assets  or  income  are  insufficient  to  meet 
the  necessary  costs  of  administration  in  event  re- 
organization fails.  Good  faith  in  filing  the  petition 
is  directly  involved  in  such  circumstances.  I  know 
of  no  valid  reasons  for  a  law  which  would  permit 
the  expenses  of  an  abortive  reorganization  proceed- 
ing to  be  visited  upon  the  holder  of  a  valid  pre- 
existing lien  without  his  consent  or  fault." 

Even  if  there  were  no  authorities  on  the  issue  here 
presented,  it  would  most  obviously  be  an  injustice  under 
the  facts  of  this  case  to  charge  appellant  with  the  ad- 
ministration expenses  resulting  from  the  reorganization 
proceeding.     The  appellant   loaned   money   to   the   debtor 
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and  received  notes  secured  by  deeds  of  trust  on  the  debtor's 
real  property.  Upon  default  it  sought  to  pursue  its  legal 
remedies.  The  debtor  thwarted  the  appellant  by  filing 
a  petition  for  reorganization  and  having  the  sale  of 
debtor's  property  stayed.  As  a  result,  appellant  has  been 
unable  to  realize  on  the  security.  Even  now  it  is  tied 
up  in  a  bankruptcy  proceeding. 

Despite  the  efforts  of  the  appellant  to  have  the  pro- 
ceedings dismissed,  the  trustee  and  his  attorney  kept 
the  proceedings  going  [Tr.  p.  26,  Hues  5-17,  20-22;  p. 
27,  lines  6-14].  As  a  result,  the  security  has  depreci- 
ated [Tr.  p.  64,  lines  10-14],  some  of  it  has  been  stolen 
or  removed  [Tr.  p.  64,  lines  4-10],  and  it  is  under  threat 
of  condemnation  [Tr.  p.  63,  line  21,  to  p.  64,  line  4]. 
Although  the  deeds  of  trust  secure  notes  in  the  sum  of 
$225,000.00,  the  value  of  the  property  secured  had  been 
reduced  to  approximately  $120,000.00  at  the  time  the 
trustee  filed  his  report  [Tr.  p.  65,  lines  1-4]. 

The  debtor  was  hopelessly  insolvent.  There  was  no 
going  business.  It  had  no  funds  [Tr.  p.  57,  line  6;  p. 
93,  line  15].  All  it  had  was  a  half-completed  hotel  [Tr. 
p.  63,  lines  21-24].  Even  the  Court  below  recognized  dur- 
ing the  course  of  the  proceedings  that  a  plan  of  reorgani- 
zation was  not  likely  to  be  formulated  [Tr.  p.  20,  lines 
9-23;  p.  24,  lines  10-12;  p.  33,  lines  13-15].  Congress 
never  intended  that  corporations,  fit  subjects  for  liquida- 
tion should  be  reorganized.  {Magidson  v.  Duggan,  212 
F.  2d  708,  760;  Price  v.  Spokane,  97  F.  2d  237.) 

If,  under  the  facts  of  this  case,  a  secured  lienholder  is 
charged  with  the  allowances  made  by  reason  of  the  abor- 
tive proceeding,  what  good  is  a  mortgage  or  a  deed  of 
trust?     Would  any  lender  be  willing  to  lend  money  on 
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the  security  of  a  mortgage  if  the  mortgagee  may  have 
to  foot  the  bill  for  an  abortive  reorganization  proceeding? 

■  The  appellant  is  an  institution  lending  the  money  of 
its  investors.  Its  loans  are  secured  by  deeds  of  trust 
on  real  property.  Surely,  its  security  should  not  be  im- 
paired by  making  the  allowances  of  a  proceeding  of  this 
nature  a  prior  lien.  The  appellant  believes  that  if  this 
Court  should  rule  that  appellant's  contention  is  correct, 
such  a  ruling  will  go  far  in  preventing  the  institution 
of  ill-fated  reorganization  proceedings,  particularly  in 
Nevada  where  a  considerable  number  have  been  filed 
within  the  last  year. 

Conclusion. 

For  the  reasons  stated  herein,  appellant  respectfully 
submits  that  the  order  of  January  24,  1957,  making  the 
allowances  to  the  trustee  and  the  attorney  for  the  trustee 
a  first  lien  on  the  property  of  the  debtor,  be  reversed. 

Respectfully  submitted, 

Samuel  S.  Lionel, 

Attorney  for  Appellant. 
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OPINION  BELOW 

The  memorandum  opinion  of  the  Tax  Court  (R. 
35-37)   is  not  officially  reported. 

JURISDICTION 

The  petition  for  review  (R.  38-40)  involves  a  de- 
ficiency in  excess  profits  tax  for  1944  in  the  amount 
of  $113,453.68/  Taxpayer's  income  tax  returns  for 
1944  and  1945  were  filed  with  the  Collector  of  In- 


^  The  deficiency  in  this  amount  is  partially  offset  by  the 
Commissioner's  tentative  determination  (See  R.  11-12)  of 
an  over-assessment  of  $57,071.69  in  income  taxes  for  1944. 

(1) 


ternal  Revenue  for  the  District  of  Idaho.  Taxpayer 
filed  no  excess  profits  tax  returns  for  1944  and  1945. 
(R.  23-34.)  On  February  1,  1955,  the  Commissioner 
mailed  a  notice  of  deficiency  to  the  taxpayer  advising 
it  of  a  deficiency  in  excess  profits  tax  in  the  amount 
of  $113,453.68  (R.  9-19).  Within  90  days  there- 
after, on  April  25,  1955,  taxpayer  filed  a  petition  for 
redetermination  of  the  deficiency  under  Section  272 
of  the  Internal  Revenue  Code  of  1939.  (R.  3,  5-9.) 
On  December  26,  1956,  the  Tax  Court  entered  its 
decision,  finding  a  deficiency  in  excess  profits  tax  in 
the  amount  determined  by  the  Commissioner  (R.  38). 
The  case  is  brought  to  this  Court  by  a  petition  for 
review  filed  by  the  taxpayer  on  March  22,  1957.  (R. 
38-40.)  Jurisdiction  of  this  Court  is  invoked  under 
the  provisions  of  Section  7482  of  the  Internal  Reve- 
nue Code  of  1954. 

QUESTION  PRESENTED 

Taxpayer,  a  vendor  under  a  "Conveyance,  Royalty 
Agreement  and  Option"  of  tungsten  properties,  re- 
ceived royalty  income  from  the  vendee,  who  operated 
and  worked  the  properties  and  extracted,  trans- 
ported, marketed  and  sold  the  ore.  Taxpayer  at  no 
time  engaged  in  the  removal  of  ore  for  sale  from  the 
tungsten  properties. 

Did  the  Tax  Court  err  in  holding  that  such  royalty 
income  was  not  exempt  from  excess  profits  tax  under 
Code  Section  731  on  the  ground  that  taxpayer  was 
not  engaged  in  the  mining  of  tungsten  within  the 
meaning  of  that  section? 


STATUTE  INVOLVED 

Internal  Revenue  Code  of  1939: 

Sec.  731   [as  added  by  Sec.  226   (a),  Revenue 
Act  of  1942,  c.  619,  56  Stat.  798].   Corpo- 
rations Engaged  in  Mining  of  Strate- 
gic Minerals. 
In  the  case  of  any  domestic  corporation  en- 
gaged in  the  mining  of  *   *   *  tungsten,   *   *   * 
the  portion  of  the  adjusted  excess  profits  net 
income  attributable  to  such  mining  in  the  United 
States  shall  be  exempt  from  the  tax  imposed  by 
this  subchapter.    The  tax  on  the  remaining  por- 
tion of  such  adjusted  excess  profits  net  income 
shall  be  an  amount  v^hich  bears  the  same  ratio  to 
the  tax  computed  without  regard  to  this  section 
as  such  remaining  portion  bears  to  the  entire 
adjusted  excess  profits  net  income. 

(26  U.S.C.  1952  ed.,  Sec.  731.) 

statement 

A  portion  of  the  facts  was  stipulated.  (R.  22-27.) 
The  findings  of  the  Tax  Court  (R.  28-35)  may  be 
summarized  as  follows: 

Taxpayer  is  an  Idaho  corporation  organized  in 
1921.  Its  authorized  capital  is  $500,000,  consisting 
of  five  million  shares  of  the  par  value  of  10  cents  per 
share,  all  of  which  are  issued  and  outstanding.  By 
its  charter,  taxpayer  is  authorized  generally  to  en- 
gage in  the  mining  business,  to  acquire,  hold,  man- 
age, develop,  operate,  and  work  mining  properties, 
together  with  the  usual  incidental  powers.  Since  its 
incorporation  taxpayer  has  been  so  engaged  in  an 


area   known   as   the   Yellow   Pine   Mining   District, 
Valley  County,  Idaho.    (R.  28.) 

In  general,  the  mineral  properties  belonging  to 
taxpayer  in  1941  consisted  of  approximately  700  min- 
ing claims  covering  about  14,000  acres.  These  prop- 
erties may  be  designated  as  follows  (R.  28-29)  : 

1.  The  Stibnite  Property.  This  consisted  pri- 
marily of  two  groups  of  mining  claims,  the 
first  known  as  the  Meadow  Creek  group,  and 
the  second  known  as  the  Hennessy  group  or 
East  Fork  group.  The  Hennessy  group  con- 
tained large  deposits  of  Tungsten  ore. 

2.  The  Midnight  Group.  This  consisted  of  min- 
ing claims  located  near  the  Stibnite  property. 

3.  Smokey  Ridge  Group.  This  consisted  of  min- 
ing claims  located  near  the  Stibnite  property. 

4.  Antimony  Ridge  Group.  This  consisted  of 
quicksilver,  gold  and  antimony  mining  claims 
lying  northwest  of  the  Stibnite  property. 

5.  Cinnabar  Group.  This  consisted  of  quicksil- 
ver mining  claims  lying  east  of  the  Stibnite 
property. 

The  Bradley  Mining  Company,  hereinafter  referred 
to  as  Bradley,  was  organized  under  the  laws  of  Cali- 
fornia for  the  purpose  of  engaging  in  the  mining 
business.  Bradley  was  a  large  operating  concern 
with  considerable  working  capital. 

On  August  5,  1927,  taxpayer  negotiated  an  option 
agreement  with  Bradley  for  the  development  and 
operation  of  the  Meadow  Creek  and  Cinnabar  claims. 
The  agreement  also  granted  Bradley  an  option  to 
purchase  taxpayer's  title  in  the  mining  claims  for 
$1,500,000.    In  the  meantime  taxpayer  was  to  receive 


certain  payments  which  were  to  be  credited  toward 
the  purchase  price.  The  agreement  of  August  5, 
1927,  did  not  extend  to  the  Hennessy  mining  claims 
which  were  purchased  outright  by  Bradley  in  1927. 
After  spending  approximately  $30,000  on  the  Hen- 
nessy claims,  Bradley  abandoned  them.  Taxpayer 
reacquired  the  Hennessy  claims  and  they  were  in- 
cluded, along  with  the  Meadow  Creek  claims,  in  sub- 
sequent agreements  executed  between  Bradley  and 
taxpayer  in  1930  and  1939.  These  two  groups  of 
claims  comprised  the  Stibnite  mining  properties  here- 
tofore mentioned.      (R.  29-30.) 

The  acquisition  of  the  Hennessy  claims  was  de- 
scribed in  the  option  agreement  dated  May  16,  1939, 
as  follows  (R.  30) : 

And  Whereas,  subsequent  to  said  agreement 
on  October  3,  1930,  the  Yellow  Pine  Company 
and  its  successor  in  interest,  the  Bradley  Mining 
Co.,  acquired  a  group  of  mining  claims  known  as 
the  Hennessy  Group,  which  said  group  of  claims 
was  acquired  with  the  understanding  and  agree- 
ment that  it  would  become  a  part  of  the  Meadow 
Creek  Group  of  lode  mining  claims  and  to  be 
owned  by  the  United  Mercury  Mines  Company 
until  the  acquisition  of  the  entire  Meadow  Creek 
Group  by  the  Yellow  Pine  Company;  *  *  * 

On  September  4,  1939,  Bradley  and  taxpayer  ex- 
ecuted a  "Form  of  Agreement  For  Mineral  Explora- 
tions" granting  to  the  Government  the  right  to  enter 
upon  the  Stibnite  property  for  the  purpose  of  pros- 
pecting, drilling,  and  exploring  for  minerals.  The 
exploratory  operations  were  not  commenced  until  the 
summer  of  1941.     The  drilling  was  at  Government 


expense,  under  the  supervision  of  the  Bureau  of 
Mines,  and  resulted  in  the  discovery  of  tungsten.  (R. 
30.) 

The  contractual  relationship  which  had  existed  be- 
tween Bradley  and  taxpayer  from  1927  to  1941  was 
terminated  on  December  31,  1941,  and  on  the  same 
date  a  new  agreement  designated  "Conveyance,  Roy- 
alty Agreement,  and  Option",  was  executed.  (R. 
SO-31.)  That  agreement  provides  in  part  as  follows 
(R.  31-32) : 

That  the  said  United  [taxpayer]  for  and  in 
consideration  of  the  royalty  hereinafter  agreed 
to  be  paid  by  Bradley  *  *  *  has  granted,  bar- 
gained, SOLD,  and  assigned,  and  does  by  these 
presents  grant,  bargain,  sell  and  assign,  unto 
Bradley  *  *  *  all  of  the  following  described 
lode  and  placer  mining  claims  situate  in  the 
Yellow  Pine  Mining  District,  Valley  County, 
State  of  Idaho,  consisting  of  two  groups  of  lode 
mining  claims,  the  first  of  said  groups  being 
commonly  known  as  the  Meadow  Creek  Group, 
and  the  second  of  said  groups  being  commonly 
known  as  the  Hennessy  Group  *  *  *. 

Together  with  the  personal  property  situated 
upon  said  mining  claims; 

Together  with  all  millsites,  power  plants, 
transmission  lines,  dams,  reservoirs,  mills,  dwell- 
ings, buildings,  structures,  water  rights,  tail 
races,  tailing  sites,  tailing  dams  or  easements 
*  *  *  TO  have  and  to  hold,  subject  to  the 
royalty  herein  reserved  and  retained  by  United, 
all  and  singular  the  said  premises,  together  with 
the  appurtenances  and  privileges  thereunto  inci- 
dent, unto  the  said  Bradley,  its  successors  and 
assigns,  forever. 


For  and  in  consideration  of  the  premises  *  *  * 
Bradley  *  *  *  does  hereby  covenant,  promise 
and  agree  to  pay  to  United  *  *  *  a  royalty  of 
five  percent  {5%)  on  all  net  smelter  returns, 
net  revenue,  and  net  mint  returns,  as  defined 
herein  *  *  *;  the  payment  of  said  five  percent 
(5%)  royalty  to  begin  with  the  first  returns 
received  on  concentrates  shipped  from  Cascade, 
Idaho,  after  Midnight,  December  31,  1941,  and 
to  continue  thereafter  for  nine  hundred  and 
ninety-nine  (999)  years  and  as  long  thereafter 
as  minerals,  ores  or  values  shall  be  extracted, 
mined  or  taken  from  the  above  described 
property  *   *   *. 

*         *         *         * 

It  is  agreed  that  the  time,  amount,  extent  and 
manner  of  conducting  mining  operations  and 
development  work  upon  or  in  the  above-described 
mining  claims  shall  be  in  the  sole  discretion  of 
Bradley  *  *  *  and  that  the  failure  of  Bradley 
to  mine  shall  not  be  held  to  be  a  condition  subse- 
quent defeating  the  conveyance  made  hereby. 

Anything  in  this  agreement  contained  to  the 
contrary  notwithstanding,  it  is  the  intention  of 
the  parties  to  this  agreement  that  the  full  owner- 
ship, possession  and  control  of  all  the  properties 
above  described,  *  *  *  and  all  of  the  personal 
property  acquired  and/or  used  on  or  in  connec- 
tion with  the  operation  and  development  of  the 
above  described  properties,  shall  be  vested  in 
Bradley,  and  the  United  shall  have  no  interest 
in  fee  in  or  to  said  properties,  or  in  and  to  any 
of  the  personal  property  acquired  and/or  used  in 
connection  with  the  operation  and  development 
of  said  properties;  *   *  *. 
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After  1941  the  operations  conducted  by  Bradley 
were  primarily  directed  toward  the  development  and 
mining  of  tungsten  from  the  Hennessy  mine.  Between 
1927  and  1933  Bradley  expended  in  excess  of  $100,000 
per  year  in  development  of  the  properties  under  the 
option  agreements.    (R.  32-33.) 

The  option  agreement  dated  May  16,  1939,  pro- 
vided in  part  as  follows  (R.  33) : 

And  Whereas,  the  party  of  the  second  party 
[Bradley]  went  into  actual  possession  of  said 
properties  and  began  bona  fide  development  work 
thereon  upon  the  signing  of  and  in  accordance 
with  the  provisions  of  said  option  agreement 
dated  August  5th,  1927,  and  has  during  each 
and  every  year  thereafter  expended  in  develop- 
ing and  equipping  in,  upon,  and/or  for  the  bene- 
fit of  said  properties  a  sum  of  not  less  than 
twenty-four  thousand  dollars  ($24,000.00) ; 

Bradley  erected  mine  buildings,  a  concentration 
plant,  and  other  buildings,  and  installed  the  power 
generating  equipment.  It  owned  the  equipment,  ma- 
chinery, and  other  personal  property  located  at  the 
mine.  Bradley  operated  the  Stibnite  properties.  It 
extracted,  transported,  marketed  and  sold  the  ore  and 
received  the  payments  from  purchasers.  At  no  time 
before  or  after  the  1941  contract  did  taxpayer  en- 
gage in  the  removal  of  ore  for  sale  from  the  Stibnite 
and  Midnight  group  of  properties.    (R.  33.) 

The  relationship  between  taxpayer  and  Bradley 
was  not  always  harmonious.  Differences  frequently 
arose  with  respect  to  provisions  of  the  agreements 
which  were  amicably  adjusted.  However,  sometime 
subsequent  to  the  taxable  year  taxpayer  instituted  a 
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suit  against  Bradley  which  involved  an  issue  with 
respect  to  royalty  computations.  United  Mercury 
Mines  v.  Bmdley  Mining  Co.,  233  F.  2d  205  (C.A. 
9th).    (R.  33-34.) 

Taxpayer  was  engaged  in  mining  the  Cinnabar 
property  for  quicksilver  in  1944  and  1945.  In  1941 
taxpayer  deeded  a  55  per  cent  interest  in  the  Cinna- 
bar property  to  Bonanza  Mines,  Inc.  The  Cinnabar 
property  had  not  been  worked  prior  to  the  transfer. 
Thereafter  a  reduction  plant  was  built  and  the  prop- 
erty was  operated  as  a  joint  venture  by  taxpayer  and 
Bonanza.  Taxpayer  also  worked  the  Antimony  Ridge 
property  for  antimony  in  1944  and  1945.  This  min- 
ing operation  resulted  in  losses  during  the  period 
1941  to  1944,  inclusive.  In  1947  the  Antimony  Ridge 
property  was  transferred  to  Bradley.    (R.  34.) 

In  its  income  and  declared  value  excess  profits  tax 
return  for  1944  taxpayer  reported  the  following 
(R.  34) : 

Royalty  income  under  contract 

dated  December  31,  1941 $219,439.42 

Income  from  operation  of 

Antimony  Ridge  mine (14,160.36)   Loss 

Income  from  operation  of 

Bonanza  mine  (15,035.87)   Loss 

Total  income  reported .....$190,243.19 

Taxpayer  did  not  file  an  excess  profits  tax  return 
for  1944.  (R.  28.)  The  Commissioner  determined 
that  its  royalty  income  from  the  Stibnite  property  in 
1944  was  not  exempt  from  taxation  under  Section 
731  of  the  1939  Code  and  accordingly  determined  the 
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deficiency  in  excess  profits  tax  in  issue  here.    (R.  15, 
34-35.) 

The  Tax  Court  affirmed  the  Commissioner's  defi- 
ciency determination,  finding  as  a  fact  (R.  35)  and 
holding  (R.  35-37)  that  in  1944  taxpayer  was  not 
engaged  in  the  mining  of  tungsten  from  the  Stibnite 
property  within  the  purview  of  Section  731  of  the 
Code. 

SUMMARY  OF  ARGUMENT 

The  Tax  Court  correctly  held  that  the  taxpayer  was 
not  exempt  from  excess  profits  tax  under  1939  Code 
Section  731  with  respect  to  the  royalty  income  from 
tungsten  which  it  received  in  1944  from  properties 
it  had  sold  to  Bradley  in  1941.  Section  731  is  appli- 
cable only  to  a  corporation  "engaged  in  the  mining 
of' "certain  specified  minerals.  The  statute,  by  its 
plain  language,  is  concerned  only  with  corporations 
engaged  in  making  or  working  a  mine,  and  deriving 
income  therefrom.  The  mere  recipient  of  a  royalty 
interest,  such  as  the  taxpayer  in  this  case,  is  clearly 
not  engaged  in  doing  either. 

In  addition  to  the  plain  language  of  the  statute, 
its  history  and  purpose  are  consistent  with  the  result 
reached  by  the  Tax  Court,  and  they  preclude  any 
argument  that  this  extraordinary  tax  exemption  was 
intended  to  be  available  to  a  corporation  which  was 
merely  the  passive  recipient  of  royalty  income  during 
the  taxable  year. 

Even  assuming,  arguendo  only,  that  a  broader  defi- 
nition of  mining  should  be  adopted  so  as  to  include 
treatment  processes,  the  taxpayer  here  still  cannot 
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in  any  sense  be  considered  to  have  been  engaged  in 
mining  tungsten  from  the  Stibnite  properties  in  1944. 
That  taxpayer  had  engaged  in  mining  on  other  prop- 
erties, or  that  it  had  done  some  development  work  on 
this  property  many  years  prior  to  the  taxable  year, 
or  that  it  did  development  work  on  nearby  properties 
during  the  taxable  year,  does  not  qualify  it  for  ex- 
emption in  1944  with  respect  to  the  royalties  from 
tungsten. 

ARGUMENT 

The  Taxpayer  Was  Not  Engaged  In  Mining  Tungsten 
During  the  Taxable  Year;  Its  Royalty  Income  from 
the  Tungsten  Properties  It  Had  Previously  Sold  Was 
Not  Exempt  from  Excess  Profits  Tax  Under  1939 
Code  Section  731 

The  sole  issue  in  this  case  is  whether  the  royalty 
income  received  in  1944  by  the  taxpayer  from  tung- 
sten properties  it  had  conveyed  to  Bradley  in  1941 
is  subject  to  the  excess  profits  tax,  as  the  Tax  Court 
held  (R.  35-37)  or  whether,  as  the  taxpayer  claims 
(Br.  6-18),  that  income  is  completely  exempt  from 
tax  because  of  the  provisions  of  Section  731  of  the 
Internal  Revenue  Code  of  1939,  supra.  It  is  sub- 
mitted that  the  Tax  Court  was  entirely  correct  in 
holding  that  the  statutory  exemption  does  not  extend 
to  a  corporation,  such  as  the  taxpayer,  which  was 
only  the  passive  recipient  of  royalties  and  did  not 
perform  any  active  function  during  the  taxable  year 
relating  to  the  mining  of  tungsten.  Such  a  corpora- 
tion is  not  ''engaged  in  the  mining"  of  strategic  min- 
erals, and  the  statute  grants  it  no  exemption. 

The  Tax  Court  relied  (R    36-37)  on  this  Court's 
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holding  in  Oregon  Chrome  Mines,  Inc.  v.  Commis- 
sioner, 192  F.  2d  783,  as  controlling  here.  Contrary 
to  taxpayer's  contention  (Br.  5),  that  case  is  indis- 
tinguishable. The  Oregon  Chrome  Mines  case  in- 
volved a  chrome  mine  operated  by  a  lessee,  whereas 
the  instant  case  involves  a  tungsten  mine  operated  by 
a  vendee,  but  otherwise  the  facts  are  not  materially 
different. 

Furthermore,  it  is  submitted  there  is  no  merit  to 
the  taxpayer's  argument  (Br.  5-7,  10,  13)  that  this 
Court's  reasoning  in  the  Oregon  Chrome  Mines  case, 
supra,  was  improper  and  erroneous.  Taxpayer  con- 
tends that  the  legislative  history  of  Section  731,  supra, 
shows  that  the  term  "engaged  in  mining"  is  broader 
than  the  construction  given  by  this  Court  in  the  Ore- 
gon Chrome  Mines  case.  It  will  be  recalled  that  the 
Tax  Court  in  that  case  pointed  out  (15  T.C.  389,  393) 
that  according  to  its  more  usual  and  ordinary  defini- 
tion, "mining"  does  not  include  treatment  processes 
but,  even  if  the  broader  definition  in  1939  Code  Sec- 
tion 114(b)  (4)  (B)  were  applied,  the  taxpayer  there 
could  not  be  considered  as  being  engaged  in  mining 
chromite  in  the  taxable  year  for  the  purposes  of  1939 
Code  Section  731.  In  affirming  the  Tax  Court,  192 
F.  2d  783,  784-785,  this  Court  held  that  the  word 
"mining"  as  used  in  Section  731  is  limited  to  its  ordi- 
nary and  usual  definition.  That  conclusion  is  sup- 
ported by  convincing  authority. 

Wherever  possible,  the  words  of  statutes  must  be 
given  their  ordinary  everyday  meaning.  Crane  v. 
Commissioner,  331  U.S.  1,  6;  Helvering  v.  North- 
west Steel  Mills,  311  U.S.  46,  49;  Old  Colony  R.  Co. 
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V.  Commissioner,  284  U.S.  552,  560.  In  accord  with 
both  the  Tax  Court  and  this  Court's  reasoning  in 
the  Oregon  Chrome  Mines  case,  the  plain  ordinary 
meaning  of  the  statute  here  covers  only  the  active 
processes  of  digging  mines  and  removing  the  minerals 
from  their  source.  By  limiting  the  exemption  to  corpo- 
rations engaged  in  mining,  Congress  clearly  intended 
that  Section  731  should  apply  only  to  corporations 
deriving  income  from  working  a  mine.  See  the  defi- 
nation  of  ^'mining"  in  Webster's  International  Dic- 
tionary (Second  ed.)  as  the  "Act  or  business  of  mak- 
ing or  of  working  mines." 

The  taxpayer  here,  which  derived  the  royalty  pay- 
ments in  question  from  the  mining  activities  of  others 
and  which  performed  no  mining  activity  with  re- 
spect to  tungsten  during  the  taxable  year,  could 
scarcely  be  described  as  engaged  in  working  a  tung- 
sten mine.  According  to  the  ordinary  meaning  of 
the  statute,  the  taxpayer's  income  from  tungsten 
royalties  clearly  was  not  intended  to  be  exempt  from 
the  excess  profits  tax.  Moreover,  since  Section  731 
creates  an  exemption  from  tax,  it  must  be  strictly 
construed.  New  Colonial  Co.  v.  Helvering,  292  U.S. 
435,  440;  White  v.  United  States,  305  U.S.  281,  292; 
Deputij  v.  Du  Pont,  308  U.S.  488,  493;  Helvering  v. 
Northwest  Steel  Mills,  supra,  p.  49;  Commissioner  v. 
Jacobson,  336  U.S.  28,  49. 

Contrary  to  taxpayer's  contention  (Br.  8-13),  the 
history  and  purpose  of  the  statute,  moreover,  are  per- 
suasive that  Congress  used  the  term  "mining"  in  its 
ordinary  sense,  and  did  not  intend  that  the  exemp- 
tion should  be  applicable  to  corporations  not  actively 
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engaged  in  working  a  mine.  A  corresponding  sec- 
ion  was  added  to  the  Code  when  the  excess  profits 
;ax  was  imposed  by  Section  201  of  the  Second  Reve- 
lue  Act  of  1940,  c.  757,  54  Stat.  974.  It  had  its 
)rigin  in  an  amendment  adopted  by  the  Senate  and, 
IS  it  passed  the  Senate,  the  amendment  would  have 
idded  Section  730  to  the  Code  as  follows  (H.  R. 
L0413,  76th  Cong.,  3d  Sess.): 

Sec.  730.   Income  from  Mining  Operations. 

Income  derived  from  the  mining  reduction  or 
beneficiation  of  tungsten,  quicksilver,  manganese, 
platinum,  antimony,  chromite,  and  tin,  or  the 
ores  and  material  containing  such  metals,  shall 
not  be  subject  to  the  excess-profits  tax  provided 
for  in  this  Act. 

While  the  explanation  given  in  support  of  the  amend- 
ment by  Senator  Pittman  (86  Cong.  Record,  Part.  11, 
pp.  12347-12348)  did  not  indicate  the  precise  scope 
Df  the  section,  it  should  be  noted  that  the  amendment 
related  to  "income  derived"  from  the  enumerated 
functions;  thus,  although  such  does  not  seem  to  have 
been  the  express  object  of  the  sponsor  of  the  amend- 
ment, it  might  have  been  possible  for  taxpayers  to 
urge  that  it  was  intended  to  extend  the  exemption  to 
any  recipient  of  such  income. 

This  possibility,  however,  was  removed  when  the 
amendment  was  altered  in  conference  so  as  to  be 
Section  731  of  the  Code  and  to  be  similar  to  Section 
731  of  the  Code  as  it  relates  to  the  taxable  year  here 
in  question;  for  as  finally  enacted,  the  insertion  of 
the  requirement  that,  to  claim  the  exemption,  the 
corporation  must  be  "engaged  in  the  mining"  would 
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seem  to  have  been  designed  to  dispel  any  notion  that 
a  recipient  of  royalty  income  could  claim  the  exemp- 
tion merely  because  the  income  had  its  origin  in  the 
mining  activities  conducted  by  another  taxpayer. 
Thus,  in  explaining  the  changes  made  by  the  con- 
ferees, Senator  Harrison  said  (86  Cong.  Record,  Part 
12,  p.  12919)  "we  were  able  to  work  out  a  compro- 
mise confining  the  exemption  to  the  mining  of  such 
metals  by  domestic  corporations  *  *  */'  (Italics  sup- 
plied.) The  emphasis,  it  should  be  noted,  was  in  rela- 
tion to  an  active  mining  function,  not  to  a  passive 
collection  of  royalties. 

The  purpose  of  Section  731,  moreover,  is  such  that 
there  would  have  been  no  cogent  necessity  impelling 
Congress  to  extend  the  tax  exemption  to  corporations 
which  merely  receive  royalties  and  which  are  not 
themselves  currently  engaged  in  mining  activities. 
Section  731,  which  was  repealed  in  1941,^  re-enacted 
with  retroactive  effect  in  1942,^  and  amended  to  in- 
clude additional  minerals  in  1943,^  had  the  obvious 
purpose  of  encouraging  the  production  of  these  critical 
minerals.  See  H.  Conference  Rep.  No.  3002  76th 
Cong.,  3d  Sess.,  pp.  55-56  (1940-2  Cum.  Bull.  548, 
559-560);  S.  Rep.  No.  1631,  77th  Cong.,  2d  Sess., 
p.  211  (1942-2  Cum.  Bull.  504,  658-659) ;  H.  Confer- 
ence Rep.  No.  2586,  77th  Cong.,  2d  Sess.,  p.  64 
(1942-2  Cum.  Bull.  701,  722) ;  H.  Rep.  No.  871,  78th 
Cong.,  1st  Sess.,  p.  58  (1944  Cum.  Bull.  901,  944); 


-  Section  205,  Revenue  Act  of  1941,  c.  412,  55  Stat.  687. 
■■^  Section  226,  Revenue  Act  of  1942,  c.  619,  56  Stat.  798. 
^  Section  207,  Revenue  Act  of  1943,  c.  63,  58  Stat.  21. 
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S.  Rep.  No.  627,  78th  Cong.,  1st  Sess.,  pp.  74-75 
(1944  Cum.  Bull.  973,  1027).  It  is  significant,  more- 
over, that  in  none  of  the  hearings,  debates  or  com- 
mittee reports  was  it  ever  suggested  that  this  extraor- 
dinary tax  exemption  should  be  made  available  to  cor- 
porations which  merely  received  royalty  income  and 
which  did  not  participate  in  the  risk  taking  which  is 
involved  when  another  corporation  engages  in  the 
actual  extraction  process  which  constitutes  the  work- 
ing of  a  mine.  See  Seidman's  Legislative  History  of 
Excess  Profits  Tax  Laws  (1946-1947),  pp.  212-216. 

This  is  not  to  overlook  the  general  impact  of  the 
excess  profits  tax  on  those  corporations  possessing  an 
interest  in  mineral  deposits  which  accelerated  produc- 
tion from  limited  natural  deposits  in  response  to  the 
country's  war  need.  Relief  from  excess  profits  tax 
which  would  otherwise  have  been  imposed  on  the  in- 
come from  such  accelerated  production  was  granted 
by  Section  735  of  the  1939  Code  (in  conjunction  with 
Code  Section  711  (a)  (1)  (I)  and  (a)  (2)  (K) ) 
which  was  calculated  to  measure  the  amount  of  the 
relief  by  the  extent  to  which  production  was  acceler- 
ated. Section  731,  however,  with  the  complete  exemp- 
tion which  it  afforded  to  corporations  engaged  in 
mining  was  plainly  designed  to  acomplish  an  alto- 
gether different  objective,  an  objective  which,  as  we 
have  seen,  would  not  encompass  taxpayers  which  were 
the  passive  recipients  of  royalty  payments. 

The  record  here  clearly  shows  that  Bradley  rather 
than  the  taxpayer  conducted  the  tungsten  mining 
operations  on  the  Stibnite  properties  in  1944.  It  was 
stipulated  that  during  1944  and  1945  Bradley  oper- 
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ated  the  Stibnite  properties,  built  mine  buildings, 
installed  the  power  generating  equipment,  concentra- 
tion plant,  and  other  buildings;  that  Bradley  owned 
the  equipment,  machinery  and  other  personal  prop- 
erty located  at  the  mine;  that  Bradley  operated  and 
worked  the  Stibnite  properties,  and  extracted,  trans- 
ported, marketed  and  sold  the  ore  and  received  the 
payments  from  the  purchasers;  and  that  at  no  time 
before  or  after  the  execution  of  the  1941  contract  did 
taxpayer  ever  engage  in  the  removal  of  ore  for  sale 
from  the  Stibnite  properties  or  from  the  Midnight 
Group.    (R.  25-26.) 

Taxpayer  argues  (Br.  4)  that  it  had  engaged  in 
mining  activities  since  its  incorporation  in  1921  so 
as  to  be  entitled  to  the  exemption  of  the  statute.  The 
exemption  in  this  case,  however,  pertains  solely  to 
whether  the  taxpayer  was  engaged  in  mining  tung- 
sten on  the  Stibnite  properties  in  1944.  The  record 
references  given  in  support  of  the  taxpayer's  argu- 
ment (Br.  4)  all  relate  to  activities  in  mining  other 
metals  on  other  properties  and  in  other  years.  The 
Commissioner  has  never  questioned  that  taxpayer  at 
all  times  since  its  incorporation  has  been  engaged  in 
mining  in  the  Yellow  Pine  District,  or  that  in  1944 
and  1945  it  was  engaged  in  mining  quicksilver  on 
the  Cinnabar  property  and  engaged  in  mining  anti- 
mony on  Antimony  Ridge.  It  was  so  stipulated.  (R. 
24,  26-27.)  The  Oregon  Chrome  Mines  decision, 
supra,  does  not  rest  on  the  fact  that  the  taxpayer 
there  was  not  engaged  in  other  mining  activities. 

As  to  the  Stibnite  mines,  Bradley  had  worked  and 
operated   them   for  the   purposes  of  mining  metals 
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other  than  tungsten  from  1927  to  1941,  under  option 
agreements  from  the  taxpayer.  (R.  29-30,  33.)  In 
1941,  tungsten  was  discovered  on  the  Hennessey 
tract  of  the  Stibnite  mines  as  the  result  of  drilling 
operations  of  the  Bureau  of  Mines,  done  at  Govern- 
ment expense.  (R.  73-74.)  On  December  31,  1941, 
the  taxpayer  deeded  the  Stibnite  mines  to  Bradley 
and  thereafter  taxpayer  ceased  to  own  any  legal  in- 
terest in  the  mines  except  the  right  to  royalties  pur- 
suant to  the  terms  of  the  contract.  (R.  31-32.)  Even 
in  the  years  prior  to  1941,  taxpayer  had  done  noth- 
ing with  respect  to  the  actual  mining  of  ore,  either 
tungsten  or  other  metals,  from  the  Stibnite  area. 

Taxpayer  contends  that  it  was  instrumental  in  the 
development  of  the  Stibnite  property  and  made  large 
capital  investments.  (Br.  4.)  Bradley  as  well  as  the 
taxpayer  signed  the  minerals  exploration  contract 
with  the  Bureau  of  Mines.  (Ex.  9,  R.  74.)  The  rec- 
ord indicates  that  the  discovery  of  tungsten  was 
largely  fortuitous.  However,  who  developed  the  min- 
ing operations  prior  to  the  taxable  year  is  not  be- 
lieved to  be  material  here.  The  record  shows  that 
whatever  taxpayer  spent  on  the  property  was  long 
prior  to  the  taxable  year,  whereas  Bradley  had  put 
at  least  $100,000  a  year  into  development  of  the 
property  from  1927  to  1933,  although  the  option 
agreements  had  obligated  it  to  spend  not  over  $25,000 
a  year.  (R.  32-33,  73-76,  118.)  The  record  shows 
that  the  sale  of  the  Stibnite  property  to  Bradley  in 
1941  was  made  because  Bradley  had  the  capital  to 
put  into  the  enterprise,  whereas  the  taxpayer  did  not. 
(R.  117.) 
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Taxpayer  suggests  that  it  was  instrumental  in 
clearing  highways  so  that  electric  power  could  be  ob- 
tained in  the  Stibnite  area.  (Br.  4.)  The  record 
shows  that  taxpayer's  activities  in  this  respect  were 
as  beneficial  to  its  Cinnabar,  Smokey  Ridge,  and  Mid- 
night properties  as  to  the  Stibnite  properties  owned 
by  Bradley.  (R.  88-90.)  The  December  31,  1941, 
contract  between  taxpayer  and  Bradley  provided 
(R.  32) : 

It  is  agreed  that  the  time,  amount,  extent  and 
manner  of  conducting  mining  operations  and 
development  work  upon  or  in  the  above-described 
mining  claims  shall  be  in  the  sole  discretion  of 
Bradley  *  *  *  and  that  the  failure  of  Bradley 
to  mine  shall  not  be  held  to  be  a  condition  sub- 
sequent defeating  the  conveyance  made  hereby. 

After  that  date,  the  taxpayer  had  only  a  royalty  in- 
terest in  the  Stibnite  property  and  was  merely  a  pas- 
sive collector  of  royalty  payments  derived  from  in- 
come resulting  from  Bradley's  tungsten  mining  ac- 
tivities. 

Even  assuming,  arguendo  only,  that  treatment 
processes  are  included  in  the  term  "engaged  in  the 
mining"  as  well  as  extraction  of  the  ore,  the  record 
here  does  not  show  that  taxpayer  was  engaged  in 
mining  tungsten  in  1944.  The  testimony  with  respect 
to  taxpayer  voluntarily  bearing  a  portion  of  the  cost 
Bradley  incurred  for  treatment  facilities  (R.  92-95, 
129)  is  vague  and  inconclusive.  Certainly,  there  was 
no  obligation  on  the  taxpayer  under  the  terms  of  the 
1941  contract  to  pay  any  part  of  this  cost. 

Taxpayer  is  not  aided  by  the  administrative  ruling 
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(I.T.  3482,  1941-1  Cum.  Bull.  288)  on  which  it  relies 
(Br.  8,  10-12,  18,  22-24).  The  ruling  is  an  informal 
one  which  does  ''not  commit  the  Department  to  any 
interpretation  of  the  law."  Helvering  v.  N.Y.  Trust 
Co.,  292  U.S.  455,  468.  Moreover,  the  ruling  is  relied 
upon  only  in  support  of  a  contention  that  taxpayer 
was  engaged  in  the  mining  of  tungsten  in  1944  on 
the  theory  that  it  is  to  be  treated  as  a  lessor  with 
an  economic  interest  which  entitled  it  to  a  depletion 
deduction  on  the  royalties  it  received  from  Bradley. 
The  right  to  depletion  depends  upon  the  receipt  of 
"gross  income  from  the  property"  (See  Section  114 
(b)  (4)  of  the  1939  Code,  26  U.S.C.  1952  ed..  Sec. 
114),  which  includes  royalty  income  received  by  a 
lessor  (See  Burnet  v.  Harmel,  287  U.S.  103),  and, 
as  the  Court  stated  in  the  Oregon  Chrome  Mines  case 
(p.  284) : 

That  the  royalty  income  falls  within  that  por- 
tion of  the  statute  dealing  with  income  attributa- 
ble to  mining  there  is  no  dispute. 

However,  under  Section  731  exemption  is  not  for  in- 
come attributable  to  mining;  as  related  to  taxpayer, 
exemption  is  accorded  only  to  a  corporation  "engaged 
in  the  mining  of  *  *  *  tungsten."  That  this  language 
does  not  include  a  corporation  whose  only  relation  to 
the  mining  of  tungsten  is  in  the  receipt  of  royalties 
as  a  lessor  is  supported,  as  the  Court  stated  in  the 
Oregon  Chrome  Mines  case  (p.  785),  by  the  fact  that 
it  was  not  until  1950  (long  after  the  taxable  year 
here  involved)  that  Congress  saw  fit  to  include  a 
separate  provision  in  order  to  bring  a  lessor  corpora- 
tion within  the  statute.     Moreover,  in  the  Oregon 
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Chrome  Mines  case  the  taxpayer  definitely  was  a 
lessor,  whereas  here  taxpayer  merely  assumes  that  it 
may  be  treated  as  a  lessor  on  the  basis  of  its  asser- 
tion that  it  was  entitled  to  depletion  on  the  royalties 
involved.  In  any  event,  one  who  in  the  circumstances 
of  this  case  owns  a  depletable  economic  interest  con- 
sisting only  of  a  net  profits  interest  (see,  e.g.,  Burton- 
Sutton  Oil  Co.  V.  Commissioner,  328  U.S.  25)  is  cer- 
tainly not  ''engaged  in  the  mining  of"  ore,  as  required 
for  exemption  under  Section  731. 

CONCLUSION 

The  decision  of  the  Tax  Court  is  correct  and  should 
be  affirmed. 

Respectfully  submitted, 

Charles  K.  Rice, 

Assistant  Attorney  General. 

Lee  a.  Jackson, 
Melva  M.  Graney, 
Carolyn  R.  Just, 
Attorneys, 

Department  of  Justice, 
Washington  25,  D.  C. 

OCTOBER,  1957 
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IN  THE 

(Enurt  of  Appeals 

JPor  tl^p  Ntntli  Oltrrutt 


UNITED  MERCURY  MINES  COMPANY, 
a  corporation, 

Petitioner  on  Review, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent  on  Revieiv. 


PETITIONER'S  OPENING  BRIEF 


To  THE  Honorable  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  : 

Now  comes  United  Mercury  Mines  Company,  a 
corporation,  the  Petitioner  on  Review  (appellant) 
by  its  attorneys,  John  A.  Carver,  Jr.  and  Dale 
demons,  and  respectfully  shows : 

I 

JURISDICTION 
Petitioner  on  Review,  United  Mercury  Mines  Com- 
pany, a  corporation,  is  a  corporation  organized  and 
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existing  under  the  laws  of  the  State  of  Idaho. 
(R.  28)* 

On  March  9, 1945,  the  appellant  filed  its  tax  return 
for  the  calendar  year  1944  with  the  Collector  (now 
Director)  of  Internal  Revenue  for  the  District  of 
Idaho  (R.  28) ,  which  office  is  located  in  Boise,  Idaho, 
within  the  jurisdiction  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  where  this  review 
is  sought. 

The  Respondent  on  Review  is  the  duly  appointed, 
qualified  and  acting  Commissioner  of  Internal 
Revenue  of  the  United  States. 

This  petition  for  review  is  brought  pursuant  to 
26  U.S.C.A.  Sections  7481  to  7483  (Sections  7481 
to  7483  Internal  Revenue  Code) . 

II 

PRIOR  PROCEEDINGS 
On  March  9, 1944  the  appellant  (petitioner  below) 
filed  its  tax  return  with  the  Collector  of  Internal 
Revenue  for  the  District  of  Idaho,  for  the  calendar 
year  1944.  (R.  28) 

On  February  1,  1955,  (R.  5,  9-19,  21)  the  Com- 
missioner of  Internal  Revenue  mailed  appellant  a 
notice  of  deficiency  for  said  taxable  year  1944. 

On  April  25,  1955,  (R.  3,  20)  within  ninety  days 
of  the  date  of  the  said  mailing  of  notice  of  deficiency, 
the  appellant  filed  its  petition  before  the  Tax  Court 
of  the  United  States  for  a  redetermination  of  the 
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deficiency  set  forth  in  said  notice  dated  February  1, 
1955. 

On  December  26,  1956,  the  Tax  Court  of  the 
United  States  filed  and  entered  its  opinion  sustaining 
the  determination  made  by  the  Commissioner  of 
Internal  Revenue  (R.  37)  and  on  December  26,  1956 
entered  its  decision  awarding  a  deficiency  in  excess 
profits  tax  for  the  year  1944  in  the  amount  of 
$113,453.68  (R.  38). 

On  March  22,  1957,  (R.  39-40)  the  appellant  filed 
with  the  said  Tax  Court  of  the  United  States  its 
petition  for  review,  and  on  April  9,  1957,  filed  with 
said  court  its  Designation  of  Contents  of  Record  on 
Appeal,  (R.  40). 

On  April  26,  1957  the  Clerk  of  the  said  Tax  Court 
filed  with  the  Clerk  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  the  Record  on  Review 
(R.  149-150). 

STATEMENT  OF  THE  CASE  AND 
QUESTIONS  INVOLVED 

So  far  as  they  go,  the  Tax  Court's  Findings  of 
Fact  (R.  27-35)  (save  the  last  two,  which,  of  course, 
are  really  conclusions  of  law)  fairly  state  the 
operable  facts,  and  will  not  be  repeated  here. 

Suffice  it  to  say  that  Petitioner  had  been  involved 
in  a  continuous  course  of  activity  since  1921  for  the 
prospecting,  location  or  other  acquisition  and  devel- 
opment of  certain  mining  properties  (Stip.  Facts, 
par.  4;  R.  24,  100),  (including  exploration,  blocking 
out  of  ore,  construction  of  workings  and  service 
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facilities)  (R.  32-33,  36,  56,  57-59,  63-64,  66-67, 
76)  both  before  and  after  they  were  subjected  to 
contracts  with  Bradley  Mining  Company  giving 
Bradley  the  right  to  work  them  exclusively.  It  had 
a  capital  commitment  of  several  hundred  thousand 
dollars  (R.  79,  84-86,  112)  in  the  general  area.  It 
engaged  actively  in  operating  nearby  properties, 
including  the  extraction  of  ore,  and  its  income  was 
not  confined  to  royalty  payments  (R.  13-14,  26-27). 
It  was  instrumental  in  getting  the  properties  con- 
tracted to  Bradley  drilled,  (R.  73,  76-78,  143)  and 
in  getting  electric  power  to  the  area  (R.  88).  It 
voluntarily  bore  a  portion  of  the  cost  of  construction 
of  treatment  facilities  for  the  ore  mined  by  Bradley, 
(R.  92-95,  97)  and  bore  a  disproportionate  share  of 
the  cost  of  transportation  of  the  ore  from  Cascade 
to  Boise,  Idaho  (R.98). 

The  petitioner  has  been  granted  a  depletion  allow- 
ance for  the  tax  year  in  question  (R.  100). 

Nevertheless,  since  Bradley,  and  only  Bradley, 
extracted  the  ore  from  the  earth  in  1944,  Petitioner 
has  been  denied  the  exemption  of  Section  731,  and 
the  controversy  is  whether  the  Petitioner's  adjusted 
excess  profits  net  income  for  the  year  1944  was  or 
was  not  exempt  by  virtue  of  Section  731  of  the 
Internal  Revenue  Code. 

Petitioner's  contention  is  that  it  was  engaged  in 
the  mining  of  tungsten,  during  the  year  in  question, 
and  that  its  adjusted  excess  profits  net  income  was 
attributable  to  such  mining  and  therefore  exempt 
from  the  excess  profits  tax. 
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In  this  connection,  Petitioner  makes  these  con- 
tentions : 

(1)  Oregon  Chrome  Mines,  Inc.,  vs.  Commission, 
192  F  (2d)  783,  held  by  the  Tax  Court  to  be  con- 
trolling in  the  instant  case,  should  not  control  for 
these  reasons : 

(a)  In  that  case,  the  Tax  Court  had  found 
that  Petitioner  was  not  ''engaged  in  mining" 
in  the  usual  and  ordinary  definition,  having 
remained  passive,  performed  no  function,  and 
taken  no  risk,  and  was  not  engaged  in  other 
mining.  As  to  these  tests,  the  cases  are  not 
parallel. 

(b)  It  was  unnecessary,  and  dictum,  for  this 
Court,  therefore,  to  make  its  decision  rest  upon 
the  test  of  "extraction,"  since  the  Petitioner 
there  was  not  engaged  in  mining  in  the  usual 
and  ordinary  sense  of  the  term. 

(2)  Oregon  Chrome  Mines,  Inc.  v.  Commissioner 
applies  an  improper  and  erroneous  test  to  determine 
exemption  and  the  rule  stated  ought  to  be  corrrected 
now. 

(a)  It  was  error  for  the  Tax  Court  to  consider 
itself  bound  by  Oregon  Chrom^e.  Oregon  Chrome 
is  not  parallel  on  the  facts,  and  the  "extraction" 
test  was  unnecessary  and  dictum. 

(b)  The  legislative  history  and  statutory 
context  of  Section  731  shows  that  the  term 
"engaged  in  mining"  is  broader  than  the  term 
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"extracts  minerals,"  and  should  not  be  so 
limited  in  determining  exemption  under  Section 
731. 

SPECIFICATION  OF  ERRORS  RELIED  UPON 
The  Tax  Court  erred : 

(1)  In  denying  Petitioner  the  exemption  claimed 
under  Section  731,  Internal  Revenue  Code,  as  to  its 
adjusted  excess  profits  net  income  for  the  year  1944. 

(2)  The  Tax  Court  erred  in  failing  to  find  that 
Petitioner  was  engaged  in  mining  tungsten  in  1944, 
within  the  meaning  of  Section  731, 1.R.C. 

(3)  The  Tax  Court  erred  in  holding  Oregon 
Chrome  Mines,  Inc.  vs.  Commissioner,  192  F(2d) 
783,  to  be  controlling. 

ARGUMENT 

It  was  error  for  the  Tax  Court  to  consider  itself 
bound  by  Oregon  Chrome.  Oregon  Chrome  is  not 
parallel  on  the  facts,  and  the  "extraction"  test  was 
unnecessary  and  dictum. 

Since  the  consideration  of  this  case  involves,  we 
believe,  a  reanalysis  of  the  Oregon  Chrome  case,  upon 
which  the  Tax  Court  based  its  decision,  the  Court 
is  respectfully  urged  to  review  the  majority  and 
minority  opinions  in  the  Tax  Court  opinion  in  that 
case,  and  to  compare  the  position  of  the  Petitioner 
there  with  the  position  of  the  Petitioner  here. 

It  will  be  seen  immediately  that  the  Tax  Court's 
5-4  split  turned  upon  weaknesses  in  the  petitioner's 
factual  position  in  the  precise  areas  where  petitioner 
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here  is  strong ;  that  the  reasons  asserted  by  the  minor- 
ity judges  for  their  dissent  apply  with  special  force ; 
and  that  the  petitioner  here  could  satisfy  the  some- 
what equivocal  reasons  announced  by  the  majority 
judges  for  their  decision. 

The  following  of  dictum  is  perhaps  not  precisely 
the  proper  term  to  describe  the  error,  as  the  Petition- 
er conceives  it,  of  the  application  of  Oregon  Chrome 
to  the  instant  case. 

We  think  this  Court  selected  a  new  reason  for 
affirmance,  not  considered  in  the  Tax  Court.  For 
reasons  set  forth  hereafter  we  think  the  reason 
given  not  supportable.  But  we  also  think  the  Tax 
Court  should  have  held,  in  this  case,  that  the  appli- 
cation of  the  "extraction"  test  was  not  necessary  to 
affirm  Oregon  Chrome,  and  therefore  it  should  not 
have  held  itself  bound  by  it.  To  do  so  was  error. 

To  say  that  United  Mercury  Mines  Company  was 
not  engaged  in  mining  in  1944  is  impossible.  On  the 
facts,  Oregon  Chrome  is  not  at  all  a  parallel  for 
denying  the  exemption,  for  there  the  activities  were 
so  absent,  the  role  so  passive,  as  to  deny  the  exemp- 
tion. 

Oregon  Chrome  Mines,  Inc.  vs.  Commissioner 
applies  an  improper  and  erroneous  test  to  determine 
exemption  and  the  rule  stated  ought  to  be  corrected 
now. 

(a)  The  Legislative  history  and  statutory 
context  of  Section  78 1  shows  that  the  term 
''engaged  in  mining^'  is  broader  than  the  term 
''extracts  minerals,''  and  shoidd  not  be  so  limited 
in  determining  exemption  under  Section  731. 
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The  Second  Revenue  Act  of  1940,  added  to  the 
Code  the  Excess  Profits  Tax  Act  of  1940,  and  Section 
731  therein  contained  the  first  use  of  the  term 
'^engaged  in  mining  of  (listed  strategic  materials) .'" 

There  was  in  that  act  no  relief  measure  for  non- 
strategic  mineral  producers,  comparable  to  Section 
735  which  was  added  later,  as  will  hereafter  be  noted. 

Under  this  Act,  the  Treasury  issued  a  ruling 
(I.T.  3482,  copied  in  the  Appendix,  p.  22)  as  to  the 
meaning  of  Section  731,  determining  that  the  test  to 
determine  whether  income  is  attributable  to  mining 
will  be  that  followed  to  determine  ''gross  income  from 
the  property"  as  defined  in  Section  19.23 (m)-(l) 
(f )  of  Regulations  103.  In  other  words,  ''under  such 
circumstances  as  would  entitle  the  producer  of  such 
natural  resources  to  a  depletion  allowance  with 
respect  thereto." 


'"Section  731.  Corporations  Engaged  in  Mining 
of  Strategic  Metals. 

"In  the  case  of  any  domestic  corporation 
engaged  in  the  mining  of  tungsten,  quicksilver, 
manganese,  platinum,  antimony,  chromite,  or 
tin,  the  portion  of  the  adjusted  excess  profits 
net  income  attributable  to  such  mining  in  the 
United  States  shall  be  exempt  from  the  tax 
imposed  by  this  subchapter.  The  tax  on  the  re- 
maining portion  of  such  adjusted  excess  profits 
net  income  shall  be  an  amount  which  bears  the 
same  ratio  to  the  tax  computed  without  regard 
to  this  section  as  such  remaining  portion  bears 
to  the  entire  adjusted  excess  profits  net  income." 
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This  test  was  incorporated  in  the  statute  by  the 
later  enactment  of  Section  114(b)  (4)  (B),  Feb- 
ruary 25,  1944  (Appendix,  p.  19). 

In  the  meantime,  the  1940  enactment  of  Section 
731  had  been  made  inapplicable  to  years  beginning 
after  December  31,  1940  (Revenue  Act  of  1941, 
September  20,  1941,  c.  412,  Title  II,  Section  204), 
and  when  on  October  21,  1942,  it  was  re-enacted,  the 
Congress  added  Section  735  (Appendix,  p.  21). 

Thus,  in  1942,  by  these  two  sections  the  Congress 
provided  relief  from  the  excess  profits  tax  with 
reference  to  production  of  certain  minerals,  strategic 
minerals  in  Section  731,  and  non-strategic  minerals 
in  Section  735. 

The  late  Senator  Walter  F.  George  referred  to  the 
motivation  for  strategic  minerals  in  this  language: 

"The  World  War  II  excess-profits-tax  law 
provided  an  exemption  for  income  from  the 
mining  of  certain  specific  strategic  minerals. 
These  were  minerals  which  were  essential  to  the 
military  effort  and  were  not  normally  produced 
in  quantity  in  the  United  States." 

As  to  the  producers  of  other  minerals,  Senator 
George  also  summarized  the  theory  behind  the  legis- 
lation, saying: 

".  .  .  applying  the  principles  of  the  World  War 
II  excess-profits  tax.  The  old  law  provided  that, 
where  output  exceeded  normal  output,  a  certain 
portion  of  the  income  from  the  increased  output 
would   be  exempt.   This  provision   applied   to 
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certain  mining,  timber,  and  natural-gas  prop- 
erties, and  it  gave  recognition  to  the  fact  that 
these  types  of  properties  are  wasting  assets,  so 
that  their  excessive  depletion  during  the  period 
of  an  excess-profits  tax  would,  in  some  cases, 
result  in  an  unfair  tax  burden." 

In  Commissioner  vs.  Gijford-Hill  &  Co.  (C.A.  5, 
1950)  180  F.  (2d)  655,  there  is  judicial  recognition 
that  the  exemption  in  Section  735  was  to  stimulate 
production  of  sand  and  gravel,  along  with  other 
minerals,  to  aid  in  the  prosecution  of  the  war. 

This  Court  has  said  that  the  word  ''mining"  as 
used  in  Section  731  is  limited  to  ''extraction  of  ore 
from  the  earth."  Commissioner  vs.  Oregon  Chrome 
Mines,  192F.  (2d)  783,785. 

But  Congress,  it  is  submitted,  did  not  use  the 
generic  term  in  this  limited  sense,  for  two  reasons : 

First,  if  Congress  had  intended  the  phrase  "en- 
gaged in  mining"  to  be  limited  to  the  meaning  of 
"extraction  of  ore  from  the  earth"  it  could  have  said 
so,  because  in  Section  735,  (enacted  the  same  day) 
it  used  the  more  limited  term.  "The  term  'producer'," 
states  Section  735  (a)  (1),  "means  a  corporation 
which  extracts  minerals  from  a  mineral  property." 
(Emphasis  added.) 

Second,  when  the  1942  Revenue  Act  was  enacted. 
Congress  had  before  it  the  record  of  an  administra- 
tive interpretation  (I.T.  3482)  which  defined  broad- 
ly the  limits  of  the  exemption  statute  to  include  in- 
come as  attributable  to  mining  that  which  derives 


Commissioner  of  Internal  Revenue  11 

from  ordinary  treatment  processes  as  set  forth  in  the 
statute  and  regulations  applicable  to  the  Income  Tax 
law.  The  significance  of  this  broadening  as  reflected 
in  the  legislative  codification  thereof  as  Section  114 
(b)  (4)  (B)  was  recognized  in  the  majority  opinion 
of  the  Tax  Court  in  Oregon  Chrome,  in  this  language : 

''It  is  possible  that  Congress  intended  that 
the  broad  definition  of  'mining'  set  forth  in 
Section  114(b)  (4)  (B)  should  serve  not  only 
to  determine  income  attributable  to  mining 
within  Section  731,  but  also  that  this  definition 
should  furnish  a  guide  post  for  determining 
whether  a  corporation  was  'engaged  in  mining' 
under  the  same  section." 

But  neither  this  Court,  nor  the  Tax  Court,  made 
reference  to  the  fact  that  I.T.  3482  had  been  issued 
prior  to  the  1942  enactment  of  Section  731.  The  Tax 
Court  did  not  go  as  far  as  this  Court,  and  particu- 
larly did  not  specify  that  the  term  "engaged  in 
mining"  was  limited  to  "extraction."  It  is  submitted 
that  in  the  light  of  the  contemporaneous  use  of  that 
precise  language  in  Section  735,  it  could  not  have 
done  so,  and  this  Couii:  should  not  have. 

The  Tax  Court  said  that  Oregon  Chrome  wasn't 
engaged  in  mining  by  the  usual  and  ordinary  defini- 
tion of  the  term.  An  affirmance  of  this  holding  could 
not  be  quarreled  with.  But  to  have  gone  farther  is 
and  was  dicta,  which  should  be  corrected  here. 

The  truly  basic  question  presented  in  this  case  is 
whether  the  Court  can  conclude  that  Congress  in  the 
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use  of  the  generic  term  ''engaged  in  the  mining  of 
. . ."  intended  the  term  to  be  identical  with  the  sepa- 
rately and  contemporaneously  defined  term  "pro- 
ducer" in  Section  735. 

Before  proceeding  to  discuss  the  anomaly  of  such 
a  conclusion,  further  brief  note  should  be  taken  of  an 
additional  concept  administratively  inserted  into  the 
statute  prior  to  its  1942  re-enactment.  In  I.T.  3482, 
it  is  stated,  in  pertinent  part : 

"In  view  of  the  foregoing,  it  is  held  that  the 
exemption  from  the  excess  profits  tax  provided 
in  said  section  731,  supra,  applies  only  to  the 
portion  of  the  adjusted  excess  profits  net  income 
of  a  domestic  corporation  which  is  attributable 
to  the  mining  (including  such  milling  processes 
as  section  19.23  (m)-l(f)  of  Regulations  103 
treats  as  mining)  of  strategic  metals  therein 
enumerated  under  such  circumstances  as  would 
entitle  the  producer  of  such  natural  resources 
to  a  depletion  allowance  with  respect  thereto. 
The  exemption  does  not  apply  to  that  portion  of 
the  adjusted  excess  profits  net  income  attribut- 
able to  any  milling  processes  of  ore  mined  by 
others."  (Emphasis  added.) 

Now  if  the  Bureau  had  conceived  the  statutory 
term  "engaged  in  mining"  as  used  when  Section  731 
was  first  enacted  (when  there  was  no  concomitant 
section  735)  to  be  limited  to  "producers"  in  the  sense 
of  "extractors,"  the  underscored  portion  of  the  above 
quotation  is  meaningless,  for  the  question  of  entitle- 
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ment  to  depletion  allowance  was  at  that  time  a  de- 
veloped branch  of  the  law,  and  the  test  of  economic 
interest  in  the  ore  in  place  being  determined  by  sub- 
stance rather  than  form  was  well  worked  out. 

We  can't  assume  that  the  underscored  phrase  is 
meaningless;  and  to  give  it  its  usual  and  ordinary 
meaning  is  to  have  present  in  1942,  at  the  time  of 
re-enactment,  an  administrative  interpretation  the 
Congress  is  held  to  be  aware  of. 

In  this  case  the  Petitioner  has  been  allowed  the 
depletion  allowance. 

This  Court  has  the  duty,  we  believe,  to  reviev/  the 
legislative  intent  evidenced  in  the  phrase  ''engaged 
in  mining." 

Orego7i  Chrome  Mines,  Inc.  vs.  Commissioner 
applies  an  improper  and  erroneous  test  to  determine 
exemption  and  the  rule  stated  ought  to  be  corrected 
now. 

(b)  Congress  could  not  have  intended  to  apply 
harsher  exemption  rules  to  strategic  mineral  pro- 
duction than  it  did  to  non-strategic  mineral  pro- 
duction. 

Deductions  from  principles  of  statutory  construc- 
tion pale  beside  the  compulsion  of  common-sense 
logic.  Congress  in  1942  spelled  out,  in  the  case  of  non- 
strategic  minerals,  the  entitlement  of  ''lessors"  to  the 
exemption  benefits  of  Section  735.  "The  term 
'lessor',"  it  said,  "means  a  corporation  which  owms 
an  economic  interest  in  a  mineral  property ..."  A 
producer  is  one  who  extracts.  Under  Section  711  (a) 
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(1)  (I),  the  producer  and  the  lessor  are  treated  the 
same  with  reference  to  excess  output. 

In  Section  731,  instead  of  using  the  specific  terms 
"extraction"  and  "economic  interest,"  the  Congress 
used  a  generic  term.  But  Section  731  is  a  complete 
exemption.  Section  735  is  a  partial  exemption.  Is  it 
possible  to  assume  that  Congress  intended  a  more 
strict  construction  with  respect  to  entitlement  to  the 
exemption  as  to  strategic  mineral  production  than  it 
did  with  respect  to  non-strategic  mineral  production? 
Common  sense  won't  permit  such  a  conclusion. 

It  is  argued  in  this  Court's  opinion  that  such  a 
conclusion  is  aided  by  reference  to  the  addition  of 
the  word  "lessor"  to  the  1950  version  of  the  exemp- 
tion statute.  The  fallacy  of  this  is  demonstrated  by 
reference  to  the  administrative  interpretations 
codified  in  Section  114(b)  (4)  (B),  as  above  re- 
ferred to. 

Furthermore,  the  legislative  history  of  the  enact- 
ment of  Section  450(d)  of  the  1950  Revenue  Act  is 
devoid  of  any  such  indication. 

Subsection  (d)  referring  to  lessors  was  added  to 
the  reported  bill  as  Committee  Amendment  No.  6  to 
H.R.  9827  (81st  Congress,  2nd  Sess.).  But  Repre- 
sentative Cooper  in  explaining  such  committee 
amendment  (Congressional  Record,  Vol.  96,  81st 
Cong.  2nd  Sess.,  p.  16152)  says  not  one  word  about 
any  intention  to  broaden  the  concept  of  entitlement 
by  adding  lessors.  Mr.  Cooper's  remarks  are  set  forth 
in  the  Appendix,  p.  25. 

Similarly,  when  Senator  George,  Chairman  of  the 
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Finance  Committee,  explained  the  bill,  there  is  no 
hint  of  broadening  the  concept  of  entitlement  and  a 
reading  of  the  final  paragraph  of  his  remarks  (set 
forth  in  full  in  the  Appendix,  p.  27)  certainly  mili- 
tates against  any  conclusion  that  Congress  intended 
the  Section  735  relief  provisions  for  non-strategic 
minerals  to  be  available  to  a  wider  class  of  mine 
owners  than  was  the  case  for  strategic  minerals 
under  Section  731. 

The  exemption  from  excess  profits  tax  as  a  method 
of  serving  national  policy  in  encouraging  the  dis- 
covery and  exploration  of  needed  minerals  is  much 
akin  to  the  depletion  allowance,  and  the  anomaly  of 
applying  a  more  strict  test  of  entitlement  in  the  case 
of  strategic  than  non-strategic  minerals  is  com- 
pounded by  the  anomaly  of  applying  such  an  artificial 
test  at  all.  The  Supreme  Court  of  the  United  States 
used  applicable  language  in  Palmer  v.  Bender,  287 
U.S.  551,77L.ed.489  (1932): 

"The  statute  makes  effective  the  legislative 
policy,  favoring  the  discoverer  of  oil,  where 
valuing  his  capital  investment  for  purposes  of 
depletion  at  the  date  of  discovery  rather  than 
at  its  original  cost.  The  benefit  of  it  accrues  to 
the  discoverer  if  he  operates  the  well  as  owner  or 
lessee,  or  if  he  leases  it  to  another.  It  ivould  be 
an  anomaly  if  that  policy  were  to  he  defeated 
and  all  benefit  of  the  depletion  allowance  with- 
held because  he  chose  to  secure  the  return  of 
his  capital  investment  by  stipulating  for  a  share 
of  the  oil  produced  from  the  discovered  ivell 
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through  operation  by  another.''  (Underscoring 
added.) 

The  Supreme  Court  in  its  remand  in  Burton- 
Sutton  Oil  Co.  V.  Commissioner,  328  U.S.  25,  90  L.ed. 
1062,  said  (7T.C.  1156): 

''It  is  settled  that  the  same  basic  issue  de- 
termines both  to  whom  income  derived  from  the 
production  of  oil  and  gas  is  taxable  and  to  whom 
a  deduction  for  depletion  is  alloiuable.  That 
issue  is,  who  has  a  capital  investment  in  the  oil 
and  gas  in  place  and  what  is  the  extent  of  his 
interest."  (Underscoring  added.) 

The  allowability  of  petitioner's  depletion  is  not  in 
question,  and  the  authority  is  derivative — but  it  is 
compelling.  The  generic  term,  "engaged  in  (the) 
mining,"  used  contemporaneously  with  specific  defi- 
nitions, in  the  light  of  administrative  regulations 
referred  to  the  economic  interest  test,  and  under 
circumstances  where  logic  requires  the  generic  term 
to  have  its  full  meaning,  ought  to  be  given  the  same 
tests  of  substance  as  worked  out  in  the  depletion 
cases,  and  ought  to  be  accorded  the  same  dignity  of 
meaning  and  common  sense. 

Petitioner  further  submits  that  the  Tax  Court 
should  have  distinguished  the  instant  case  from  the 
Oregon  Chrome  case  in  ( 1 )  the  factual  situation  and 
(2)  the  Oregon  Chrome  case  did  not  consider  the 
depletion  allowance. 

In  Oregon  Chrome,  192  F.  (2d)  783,  the  Court 
said: 
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".  .  .  Taxpayer  takes  the  position  that  the 
statute  does  not  require  that  the  corporation  be 
engaged  in  mining  in  the  year  the  royalties 
are  received ..." 

But  note  the  factual  situation  as  detailed  by  the 
Tax  Court,  15  T.C.  389,  in  the  same  case : 

".  .  .  petitioner  played  an  entirely  passive 
role  in  the  chrome  mining  industry  .  .  .  and 
received  all  of  its  income  in  the  form  of  royal- 
ties .  .  .  petitioner  had  performed  no  function 
nor  taken  any  financial  risk  in  exploring  these 
mining  properties  for  ore,  developing  mines, 
extracting  chromite  therefrom  and  marketing 
the  same.  Nor  was  petitioner  engaged  in  any 
other  mining  operation  during  the  taxable  year. 
.  .  .  there  is  no  affirmative  evidence  that 
petitioner  found  any  mineable  deposit  of  chrome 
therein  .  .  .  the  express  terms  of  the  lease  on 
that  date  plus  the  small  capital  investment  by 
petitioner  refute  any  conclusion  that  it  com- 
pleted the  exploration  and  development  work 
there  ...  no  further  steps  were  taken  toward 
active  participation  there  or  elsewhere  subse- 
quent to  April  14,  1942.  Such  activity  was  a 
mere  isolated  occurrence . . ." 

Each  and  every  point  stressed  by  the  Tax  Court 
in  the  Oregon  Chrome  case  is  refuted  here.  The 
factual  situations  between  the  two  cases  are  dia- 
metrically opposed.  The  decision  as  applied  to  the 
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Oregon   Chrome  case  cannot  be  either  legally  or 
logically  applied  to  this  case. 

Petitioner  herein  has  been  allowed  depletion 
allowance  and  comes  squarely  within  the  adminis- 
trative interpretation  contained  in  I.T.  3482  set  forth 
above.  The  only  reference  to  depletion  in  the  Oregon 
Chrome  case  appears  in  the  opinion  of  the  Tax  Court, 
15T.C.  389: 

'Tetitioner  has  withdrawn  its  claim  that  in 
both  1944  and  1945  it  was  entitled  to  the  use 
of  cost  depletion  rather  than  percentage  de- 
pletion . . . 

As  a  result  of  these  concessions  the  sole  re- 
maining issue  is  whether  all  or  any  part  of  the 
petitioner's  adjusted  excess  profits  .  .  .  was 
exempt ..." 

The  question  of  depletion  allowance  as  being- 
considered  by  administrative  interpretation  as  a 
test  in  determining  the  excess  profits  tax  exemption, 
does  not  appear  to  have  been  urged  or  considered  by 
either  court  in  Oregon  Chrome. 

Respectfully  submitted, 

JOHN  A.  CARVER,  JR. 

Continental  Bank  Building, 
Boise,  Idaho 

DALE  CLEMONS, 
Idaho  Building, 
Boise,  Idaho, 

Attorneys  for  Appellant. 
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APPENDIX 

Section  llJp(b)  (U)  (B): 

"(B)  Definition  of  gross  income  from  property. 
As  used  in  this  paragraph  the  term  'gross  income 
from  the  property'  means  the  gross  income  from 
mining.  The  term  'mining,'  as  used  herein,  shall  be 
considered  to  include  not  merely  the  extraction  of 
the  ores  or  minerals  from  the  ground  but  also  the 
ordinary  treatment  processes  normally  applied  by 
mine  owners  or  operators  in  order  to  obtain  the 
commercially  marketable  mineral  product  or  prod- 
ucts. The  term  'ordinary  treatment  pi'ocesses,'  as 
used  herein,  shall  include  the  following:  (i)  In  the 
case  of  coal — cleaning,  breaking,  sizing,  and  loading 
for  shipment;  (ii)  in  the  case  of  sulphur — pumping 
to  vats,  cooling,  breaking,  and  loading  for  shipment ; 
(iii)  in  the  case  of  iron  ore,  bauxite,  ball  and  sagger 
clay,  rock  asphalt,  and  minerals  which  are  cus- 
tomarily sold  in  the  form  of  crude  mineral  products 
— sorting,  concentrating,  and  sintering  to  bring  to 
shipping  grade  and  form,  and  loading  for  shipment; 
and  (iv)  in  the  case  of  lead,  zinc,  copper,  gold,  silver, 
or  fluorspar  ores,  potash,  and  ores  which  are  not  cus- 
tomarily sold  in  the  form  of  the  crude  mineral  prod- 
uct— crushing,  grinding,  and  beneficiation  by  con- 
centration (gravity,  flotation,  amalgamation,  electro- 
static, or  magnetic),  cyanidation,  leaching,  crystalli- 
zation, precipitation  (but  not  including  as  an 
ordinary  treatment  process  electrolytic  deposition, 
roasting,  thermal  or  electric  smelting,  or  refining), 
or  by  substantially  equivalent  processes  or  combi- 
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nation  of  processes  used  in  the  separation  or  extrac- 
tion of  the  product  or  products  from  the  ore,  includ- 
ing the  furnacing  of  quicksilver  ores.  The  principles 
of  this  sub-paragraph  shall  also  be  applicable  in 
determining  gross  income  attributable  to  mining  for 
the  purposes  of  sections  731  and  735." 

Section  114(b)  (4)  (B),  (Act  of  February 
25,  1944,  c.  63,  §124  (c),  58  Stat.  21;  26  USCA 
Internal  Revenue  Acts  Beginning  1940,  p.  451) 
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§735.  Nontaxable  income  from  certain  mining  and 
timber  operations,  and  from  natural  gas  properties. 

(a)  Definitions.  For  the  purposes  of  this  section, 
section  711  (a)  (1)  (I),  and  Section  711  (a)  (2) 
(K)- 

(1)  Producer;  lessor;  natural  gas  company.  The 
term  ''producer"  means  a  corporation  which  extracts 
minerals  from  a  mineral  property,  or  which  cuts  logs 
from  a  timber  block,  in  which  an  economic  interest 
is  owned  by  such  corporation.  The  term  "lessor" 
means  a  corporation  which  owns  an  economic  interest 
in  a  mineral  property  or  a  timber  block,  and  is  paid 
in  accordance  with  the  number  of  mineral  units  or 
timber  units  recovered  therefrom  by  the  person  to 
which  such  property  or  block  is  leased.  The  term 
"natural  gas  company"  means  a  corporation  en- 
gaged in  the  withdrawal,  or  transportation  by  pipe 
line,  of  natural  gas. 

Section  735  IRC  (Act  of  October  21,  1942,  c. 
619,  Title  II,  §209  (c),  56  Stat.  905;  amended 
Act  of  October  26,  1943,  c.  279,  §1,  57  Stat.  575; 
and  amended  Act  of  February  25,  1944,  c.  63, 
Title  II,  §208  (a-c),  58  Stat.  55-57;  26  USCA 
Excess  Profits  Taxes,  p.  211. 
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Regulations  109,  Section  30-731-1 :      1941-24-10743 
Corporations  which  mine  strategic  metals     I.T.  3482 

INTERNAL  REVENUE  CODE 

The  exemption  from  excess  profits  tax  under 
section  731  of  the  Excess  Profits  Tax  Act  of 
1940  in  the  case  of  a  domestic  corporate  tax- 
payer engaged  in  the  mining  of  strategic  metals 
applies  to  that  portion  of  the  adjusted  excess 
profits  net  income  attributable  to  mining  and 
to  such  milling  processes  as  are  treated  as  a 
part  of  mining  for  depletion  purposes  under 
section  19.23  (m) -1(f)  of  Regulations  193,  but 
does  not  apply  to  such  income  attributable  to 
any  milling  processes  of  the  taxpayer  with  re- 
spect to  ore  mined  by  others. 

Advice  is  requested  whether  the  M  Company  is 
exempt  from  the  Federal  excess  profits  tax  on  the 
adjusted  excess  profits  net  income  attributable  to  the 
operation  of  a  plant  constructed  by  it  for  the  milling 
of  tungsten  mined  from  its  own  property  and  also  for 
the  milling  of  tungsten  mined  by  others  from  proper- 
ties in  that  locality  which  could  not  be  worked  unless 
a  mill  was  available. 

Section  731  of  the  Excess  Profits  Tax  Act  of  1940 
(Subchapter  E  of  Chapter  2  of  the  Internal  Revenue 
Code,  as  added  by  the  Second  Revenue  Act  of  1940) , 
provides  as  follows : 

Corporations  Engaged  in  Mining  of  Strategic 
Metals. 

In  the  case  of  any  domestic  corporation  en- 
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gaged  in  the  mining  of  tungsten,  quicksilver, 
manganese,  platinum,  antimony,  chromite,  or 
tin,  the  portion  of  the  adjusted  excess  ^profits  net 
income  attributable  to  such  mining  in  the  United 
States  shall  be  exempt  from  the  tax  imposed  by 
this  subchapter.  The  tax  on  the  remaining  por- 
tion of  such  adjusted  excess  profits  net  income 
shall  be  an  amount  which  bears  the  same  ratio 
to  the  tax  computed  without  regard  to  this  sec- 
tion as  such  remaining  portion  bears  to  the 
entire  adjusted  excess  profits  net  income. 
(Italics  supplied.) 

In  connection  with  the  phrase  which  is  emphasized 
in  the  above  quotation,  attention  is  directed  to  section 
30.731-1  of  Regulations  109,  which  reads  in  part  as 
follows : 

(b)  ...  The  portion  of  the  excess  profits  net 
income  attributable  to  such  mining  is  the  gross 
income  derived  from  strategic  metals  arising 
out  of  operations  which  give  rise  to  "gross 
income  from  the  property,"  as  defined  in  section 
19.23 (m)-(l)  (f)  of  Regulations  103  ..  .  (less 
certain  items  not  material  here) . 

In  view  of  the  foregoing,  it  is  held  that  the  exemp- 
tion from  the  excess  profits  tax  provided  in  said 
section  731,  supra,  applies  only  to  the  portion  of  the 
adjusted  excess  profits  net  income  of  a  domestic 
corporation  which  is  attributable  to  the  mining  (in- 
cluding such  milling  processes  as  section  19.23 (m)- 
1(f)  of  Regulations  103  treats  as  mining)  of  stra- 
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tegic  metals  therein  enumerated  under  such  circum- 
stances as  would  entitle  the  producer  to  such  natural 
resources  to  a  depletion  allowance  with  respect  there- 
to. The  exemption  does  not  apply  to  that  portion  of 
the  adjusted  excess  profits  net  income  attributable 
to  any  milling  processes  of  ore  mined  by  others. 

LT.3482,CB1941,p.288. 
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Explanation  of  Committee  Amendment  No.  6  by 
Mr.  Cooper  (Section  450,  IRC)  : 

''Committee  amendment  No.  6:  This  amendment 
deals  with  the  exemption  from  the  excess-profits  tax 
of  income  attributable  to  the  mining  of  strategic  and 
critical  minerals.  Under  the  World  War  II  excess- 
profits-tax  law,  income  derived  from  the  mining  of 
strategic  minerals  was  exempt  from  the  tax.  The  bill 
as  reported  contained  the  provisions  of  the  old  law. 
This  amendment  adds  other  minerals  to  the  list  of 
strategic  minerals  which  your  committee  believes  to 
be  in  the  category  of  strategic  minerals.  The  amend- 
ment extends  the  same  treatment  to  minerals  not 
specifically  named  in  the  bill  upon  certification  by 
the  Defense  Minerals  Administration  as  being  stra- 
tegic or  critical  minerals.  In  the  case  of  critical 
minerals,  however,  the  certification  applies  only  in 
respect  of  mining  from — 

''(i)  a  mineral  property  which  was  developed  and 
brought  into  production  subsequent  to  June  25,  1950 ; 
or 

"(ii)  a  mineral  property  which  has  been  in  pro- 
duction prior  to  June  25,  1950,  but  v/as  not  in  pro- 
duction on  such  date ;  or 

''(iii)  a  mineral  property  from  which,  during  the 
period  it  was  in  production  during  1946,  1947,  1948, 
and  1949,  the  aggregate  gross  income  derived  there- 
from was  less  than  the  aggregate  of  the  deductions 
(allowable  under  Section  23,  without  regard  to  any 
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net  operating  loss  deduction)   attributable  to  such 
property  during  such  period  of  production." 

96  Congressional  Record,  Part  12,  81st  Cong. 
2nd  Sess.  p.  16152,  December  5,  1950,  Remarks 
of  Representative  Cooper. 
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Explanation  of  Senate  Finance  Committee  Chair- 
man, Mr.  George  (Section  450  IRC)  : 

'The  World  War  II  excess-profits-tax  law  pro- 
vided an  exemption  for  income  from  the  mining  of 
certain  specific  strategic  minerals.  These  were 
minerals  which  were  essential  to  the  military  effort 
and  were  not  normally  produced  in  quantity  in  the 
United  States.  The  House  bill  provided  an  exemption 
for  these  same  minerals  and  included  a  number  of 
additional  strategic  minerals.  The  new  minerals 
were  added  to  the  strategic  list  after  consultation 
with  the  National  Security  Resources  Board.  Your 
committee  has  added  molybdenum  to  the  strategic 
list  because  of  its  vital  importance  to  our  defense 
effort. 

"In  order  to  keep  the  list  of  strategic  minerals 
current  with  defense  demands,  the  House  bill  pro- 
vided for  the  certification  of  additional  strategic 
minerals  by  the  agency  created  to  carry  out  section 
303  (a)  of  the  Defense  Production  Act  of  1950.  Your 
committee  has  retained  this  provision  in  the  bill,  but 
has  amended  the  bill  to  strike  out  a  provision  which 
gave  this  agency  the  authority  to  certify  minerals 
which  are  not  so  strategic  as  they  are  critical.  Under 
the  House  Bill,  income  from  mining  these  critical 
minerals  would  be  entirely  exempt  from  excess- 
profits  tax  where  it  was  obtained  from  the  operation 
of  new  mines,  or  mines  which  were  closed  down  at 
the  time  of  the  Korean  invasion,  or  mines  which 
operated  at  an  over-all  loss  during  1946,  1947,  1948 
and  1949.  Your  committee  believed  that  this  pro- 
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vision  was  too  broad  and  would  result  in  exemption 
of  income  in  many  cases  where  such  an  exemption 
was  not  necessary.  It  was  felt  that  increased  output 
of  minerals  which  were  not  sti'ategic  but  were  merely 
critical  could  be  encouraged  through  subsidies  or 
bonus  payments  more  effectively  and  at  less  cost  than 
through  excess-profits- tax  exemption. 

"It  was  felt  by  your  committee  that,  except  for  the 
special  case  of  the  strategic  minerals,  fair  treatment 
of  mineral  producers  under  the  excess-profits  tax 
could  be  achieved  by  applying  the  principles  of  the 
World  War  II  excess-profits  tax.  The  old  law  pro- 
vided that,  where  output  exceeded  normal  output,  a 
certain  portion  of  the  income  from  the  increased 
output  would  be  exempt.  This  provision  applied  to 
certain  mining,  timber,  and  natural-gas  properties, 
and  it  gave  recognition  to  the  fact  that  these  types  of 
properties  are  wasting  assets,  so  that  their  excessive 
depletion  during  the  period  of  an  excess-profits  tax 
would,  in  some  cases,  result  in  an  unfair  tax  burden." 

96  Congressional  Record  Part  12,  81st  Cong. 
2nd  Sess.  p.  16771-16772,  December  20,  1950, 
Remarks  of  Senator  George. 
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Boise,  Idaho, 

For  the  Petitioner. 

CHARLES  K.  RICE, 

Assistant  U.  S.  Attorney  General, 
Tax  Division,  Dept.  of  Justice, 
Washington  25,  D.  C. ; 
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Washington  25,  D.  C, 
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1956 

May  2 — Hearing  had  before  Judge  LeMire  on 
merits.  Stipulation  of  facts  filed  at  hear- 
ing. Appearance  of  Dale  Clemons,  as  coun- 
sel, filed  at  hearing.  Petitioner's  brief 
7/2/56.  Respondent's  brief  8/16/56.  Peti- 
tioner's reply  9/5/56. 

^Siy  29— Transcript  of  hearing  4/30/56,  ^/2/5p, 
filed.  ''    -'"'■■'' 

July    2 — Brief  filed  by  petitioner.  7/2/56,  served. 

Aug.  14 — Motion  for  extension  of  time  to  10/1/56, 
to  file  brief,  filed  by  respondent.  8/16/56, 
granted.  8/20/56,  served. 

Sept.  25 — Motion  for  extension  of  time  to  10/22/56, 
to  file  brief,  filed  by  respondent.  9/26/56, 
granted.  9/27/56,  served. 

Oct.  22 — Respondent's  brief  in  answer,  filed. 
10/23/56,  served. 

Nov.  2 — Motion  to  extend  time  to  12/3/56,  to  file 
reply  brief,  filed  by  petitioner.  11/2/56, 
granted.  11/5/56,  served. 

Dec.  3 — Reply  brief  filed  by  petitioner.  12/3/56, 
served. 

Dec.  26 — Memorandiun  findings  of  fact  and  opinion 
filed,  LeMire  J.  Decision  will  be  entered 
for  respondent.  12/26/56,  served. 

Dec.  26— Decision  entered,  Judge  LeMire.  12/28/56, 
served. 
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1956 

Mar.  22 — Petition  for  review  by  United  States 
Court  of  Appeals,  Ninth  Circuit,  filed  by 
petitioner. 

Mar.  22 — Certificate  of  service  filed  by  petitioner. 
Apr.    9 — Designation  of  contents  of  record  filed  by 
petitioner. 


[Title  of  Tax  Court  and  Cause.] 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  the  Notice 
of  Deficiency  (Ap:P:AA:HH90:DMK)  dated  Feb- 
ruary 1,  1955,  and  as  a  basis  of  its  proceedings  al- 
leges as  follows: 

I. 

Petitioner  is  a  corporation  duly  organized  under 
the  laws  of  the  State  of  Idaho  with  its  principal 
place  of  business  at  P.  O.  Box  448,  Boise,  Idaho. 
The  return  for  the  period  here  involved,  being  the 
calendar  year  1944,  was  duly  filed  on  the  9th  day  of 
March,  1945,  with  the  Collector  of  Internal  Revenue 
for  the  District  of  Idaho. 

II. 

The  Notice  of  Deficiency,  copy  of  which  is  at- 
tached and  marked  Exhibit  "A,"  was  mailed  to 
petitioner  on  February  1,  1955. 
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III. 

The  taxes  in  controversy  are  excess  profits  tax 
for  the  calendar  year  1944  in  the  amount  of 
$113,453.68,  and  income  tax  for  the  calendar  year 
1944  (over-assessment)  in  the  amount  of  $57,071.69. 
Tax  liability  for  the  calendar  year  1945  is  computed 
in  the  Notice  of  Deficiency,  but  involves  no  con- 
troversy. 

IV. 

The  determination  of  tax  set  forth  in  said  Notice 
of  Deficiency  is  based  upon  the  following  error: 

The  Commissioner  erred  in  denying  to  taxpayer 
the  exemption  from  excess  profits  tax  provided  in 
Section  731  of  the  Internal  Revenue  Code  of  1939, 
as  amended. 

V. 

The  facts  upon  which  the  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows : 

(a)  The  taxpayer  was  engaged  in  mining,  for 
the  production  of  the  income  as  to  which  excess 
profits  tax  liability  is  asserted,  during  the  year  1944. 

(b)  The  revenue,  the  subject  of  the  deficiency 
assessment,  was  derived  from  the  production  of 
strategic  minerals,  to  wit,  antimony  and  tungsten, 
from  certain  mining  properties  in  Valley  County, 
Idaho. 

(c)  These  mining  properties  were  located  imder 
the  mining  laws  of  the  United  States  and  the  State 
of  Idaho  or  acquired  by  purchase  by  J.  J.  Ober- 
billig  and  by  him  transferred  to  the  petitioner,  or 
predecessor  corporations,  which  in  turn  transferred 
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them  to  petitioner.  By  1921,  Mr.  Oberbillig  had 
title  or  option  on  the  key  or  controlling  properties 
for  all  of  the  field  upon  which  the  production  here 
in  question  occurred. 

(d)  From  the  dates  of  location  to  the  years  in 
question,  and  subsequently  to  the  present  date, 
petitioner  has  (with  specific  reference  to  the  proper- 
ties from  which  the  1944  production  was  obtained, 
and  related  properties)  : 

1.  Maintained  continuing  activities  for  the  dis- 
covery and  blocking  out  of  ore  reserves; 

2.  Performed  exploration  work  and  secured  its 
performance,  including  shafts,  tunnels,  drifts,  and 
drilling ; 

3.  Developed  and  assisted  in  the  development  of 
the  properties,  including  road  and  building  con- 
struction and  mine  construction,  and  assistance  in 
transmission  line  construction,  road  maintenance, 
clearing,  and  the  like; 

4.  At  various  times,  extracted,  and  sold  or  stock- 
piled strategic  minerals. 

(e)  From  1927  to  1941,  there  were  a  series  of 
contracts  l^etween  petitioner  and  Bradley  Mining 
Company,  or  its  predecessors.  The  contract  in  ef- 
fect in  1944  was  executed  December  31,  1941.  Under 
each  of  the  contracts,  and  particularly  in  the  con- 
tract of  December  31,  1941,  the  petitioner  main- 
tained an  economic  interest  in  the  ore  in  place. 

(f)  Petitioner  performed  developmental  work 
subsequent  to  December  31,  1941,  on  properties  de- 
scribed in  that  agreement,  including 
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1.  Road  building,  power  line  building,  and  dis- 
covery and  blocking  out  of  ores,  on  properties  al- 
ready conveyed;  and 

2.  General  developmental  work  on  properties 
upon  which  Bradley  had  an  option  and  which  were 
transferred  without  additional  consideration  in 
1943; 

3.  Further  general  development  and  crosscutting 
work  on  properties  subject  to  option  which  were 
transferred  in  1947.  This  work  was  done  in  1944. 

(g)  Petitioner,  by  the  beginning  of  1944,  had 
a  capital  commitment  in  discovery,  exploration  and 
development  w^ork  in  these  properties  exceeding 
$400,000.00. 

(h)  Petitioner,  during  1944  and  1945,  and  for 
many  years  prior  and  subsequent  thereto,  has  been 
a  producing  company  operating  other  properties  for 
the  production  of  strategic  minerals  in  the  same  gen- 
eral location  as  those  above  referred  to. 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  the  proceeding  and  determine  that  the  de- 
ficiency assessment  is  without  authority  of  law,  and 
grant  such  other  and  further  relief  as  to  the  Court 
shall  seem  meet  and  proper. 

/s/  JOHN  A.  CARVER,  JR., 
Attorney  for  Petitioner. 

State  of  Idaho, 
County  of  Ada — ss. 

J.  J.  Oberbillig,  being  duly  sworn,  says  that  he  is 
the  president  of  United  Mercury  Mines  Company,  a 
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corporation,  petitioner  above  named,  and  as  such 
president  he  is  duly  authorized  to  verify  the  fore- 
going petition;  that  he  has  read  the  foregoing 
petition  and  is  familiar  with  the  statements  con- 
tained therein,  and  that  the  statements  contained 
therein  are  true,  except  those  stated  to  be  upon  in- 
formation and  belief,  and  that  those  he  believes  to 
be  true. 

/s/  J.  J.  OBERBILLIG. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  April,  1955. 

[Seal]        /s/  JOHN  A.  CARVER,  JR., 

Notary  Public  for  Idaho. 
Form  1231  (App) 

U.  S.  Treasury  Department 

Internal  Revenue  Service 

Regional  Commissioner 

P.  O.  Box  3935 
Portland  8,  Oregon 
In  replying 
refer  to: 
Ap:P:AA:HH 
90D:IMK 

United  Mercury  Mines  Co., 
P.  O.  Box  448, 
Boise,  Idaho. 

Gentlemen : 

You  are  advised  that  the  determination  of  your 
excess   profits   tax   liability   for   the   taxable   year 
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ended  December  31,  1944,  discloses  a  deficiency  of 
$113,453.68  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  from  the  date  of  the  mailing  of 
this  letter  you  may  file  a  petition  with  the  Tax  Court 
of  the  United  States,  at  its  principal  address,  Wash- 
ington 4,  D.  C,  for  a  redetermination  of  the  de- 
ficiency. In  counting  90  days  you  may  not  exclude 
any  day  unless  the  90th  day  is  a  Saturday,  Sunday, 
or  legal  holiday  in  the  District  of  Columbia  in 
which  event  that  day  is  not  counted  as  the  90th 
day.  Otherwise  Saturdays,  Sundays,  and  legal  holi- 
days are  to  be  counted  in  computing  the  90-day 
period. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  for- 
ward it  to  the  Assistant  Regional  Commissioner, 
Appellant,  P.  O.  Box  3935,  Portland  8,  Oregon.  The 
signing  and  filing  of  this  form  mil  expedite  the* 
closing  of  your  case  by  permitting  an  early  assess- 
ment of  the  deficiency  or  deficiencies,  and  will  pre- 
vent the  accumulation  of  interest,  since  the  interest 
period  terminates  30  days  after  receipt  of  the  form, 
or  on  the  date  of  assessment,  or  on  the  date  of  pay- 
ment, whichever  is  the  earlier. 

Very  truly  yours, 

T.  COLEMAN  ANDREWS, 

Commissioner. 
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By  A.  N.  WILLIAMS, 

Associate   Chief,    Appellate 
Division. 
Enclosures : 
Statement 
Form  1276 
Agreement  Form 

Statement 

United  Mercury  Mines  Co. 

P.  0.  Box  448 

Boise,  Idaho 

Tax  liability  for  the  taxable  years  ended  December  31,  1944, 
and  December  31,  1945. 

Income  Tax 

Year  Deficiency  Overassessment 

1944 None  ($57,071.69) 

1945 None  None 

Total None  ($57,071.69) 


Declared  Value  Excess-Profits  Tax 

1944 None  None 

1945 None  None 

Excess-Profits  Tax 

1944 $113,453.68  None 

1945 None  None 

Total $113,453.68  None 


In  making-  this  determination  of  your  tax  liability,  careful 
consideration  has  been  given  to  the  report  of  examination  trans- 
mitted to  you  March  14,  1952,  to  your  protest  received  October 
10,  1952,  and  to  the  statements  made  by  your  authorized  repre- 
sentatives in  conferences  August  6,  1953,  January  20,  1954,  and 
November  23.  1954. 
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The  80%  limitation  is  applicable  to  the  year  1944,  the  only 
year  in  which  there  is  excess  profits  tax  liability.  Due  to  the 
effect  of  the  80%  limitation  the  carryback  of  the  1946  unused 
excess  profits  credit  does  not  decrease  the  1944  tax  liability. 

The  overassessment  shown  herein  should  not  be  regarded  as 
finally  determined.  When  final  determination  has  been  made,  the 
overassessment  to  the  extent  of  the  amount  allowable  will  be 
made  the  subject  of  a  certificate  of  overassessment,  which  will 
reach  you  in  due  course  through  the  office  of  the  District  Director 
of  Internal  Revenue  for  your  district,  and  will  be  applied  by 
that  official  in  accordance  with  Section  322(a)  of  the  Internal 
Revenue  Code  (1939)  provided  that  you  have  fully  protected 
yourself  against  the  running  of  the  statute  of  limitations  with 
respect  to  the  apparent  overassessment  referred  to  in  this  letter, 
by  filing  with  the  District  Director  of  Internal  Revenue  for  your 
district  a  timely  claim  for  refund  on  Form  843. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your 
representative,  Mr.  John  A.  Carver,  Jr.,  Continental  Bank  Build- 
ing, Boise,  Idaho,  in  accordance  with  the  authority  contained  in 
the  power  of  attorney  executed  by  you. 

Taxable  Year  Ended  December  31, 1944 
Adjustments  to  Net  Income 

Net  income  disclosed  by  return  for  declared  value 

excess  profits  tax $167,781.09 

Additional    income    and    unallowable    deductions: 

(a)  Antimony  Ridge  loss 2,500.00 

Adjusted    net    income    for    declared    value    excess 
profits  tax $170,281.09 


Explanation  of  Adjustments 

(a)  Loss  claimed  on  the  Antimony  Ridge  operation  is  de- 
creased in  the  amount  of  $2,500.00  to  disallow  construction  of 
road  for  Idaho  Power  Company  lines.  It  is  held  that  the  amount 
paid  was  in  the  nature  of  a  capital  expenditure  and  therefore 
unallowable. 
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Computation  of  Tax — 1944 
Declared  Value  Excess  Profits  Tax  Computation 

1.  Net  income  for  declared  value  ex- 
cess profits  tax  computation $170,281.09 

2.  Less:  10%  of  $2,500,000.00  value  of 
capital  stock  as  declared  for  year 

ended  June  30, 1944 $250,000.00 

Dividends  received  credit None  250,000.00 

3.  Net    income   subject    to    declared 
value  excess  profits  tax   (carried 

forward)  None 

5.  Declared  value  excess  profits  tax 

due None 

6.  Previously  assessed None 

7.  Deficiency/overassessment    in    de- 
clared value  excess  profits  tax None 


Normal  Tax  Computation 
(Alternative  Method) 

1.  Net  income $171,872.93 

2.  Less :  excess  of  net  long-term  capi- 
tal gain  over  net  short-term  capital 

loss 1,591.84 

3.  Adjusted  net  income  $170,281.09 

6.  Less:    income    subject    to    excess 

profits  tax  137,185.35 

8.  Normal  tax  net  income $  33,095.74 

$  5,000.00  @  15% $     750.00 

15,000.00  @  17% 2,550.00 

5,000.00  @  19% 950.00 

8,095.74  (a)  31% 2,509.68 

14.  Total  normal  tax $     6,759.68 
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Surtax  Computation 

17.  Adjusted  net  income $170,281.09 

18,  Less:    income    subject    to    excess 

profit  tax  137,185.35 


21.  Adjusted  surtax  net  income $  33,095.74 


$25,000.00  @  10% $  2,500.00 

8,095.74  @  22% 1,781.06 


$    4,281.06 


27.  Partial  tax  (Line  14,  plus  Line  21)  $  11,040.74 

28.  25%  of  Line  2 397.96 


Total  tax  liability $  11,438.70 

Previously  assessed: 
Account  No.  Apr.  410004— Idalio..$67,510.40 
Account  No.  May  520600— Idaho..       999.99  68,510.39 


Overassessment  in  income  tax  ($57,071. 69^ 


Taxable  Year  Ended  December  31, 1944 
Adjustment  to  Excess  Profits  Net  Income 

Excess  profits  net  income  disclosed  by 

return  (none  filed)  None 

Additional    income    and    unallowable 
deductions : 

(a)  Royalty  income $190,243.19 

(b)  Antimony  Ridge  loss 

(decreased)  2,500.00 

Total $192,743.19 

Less :    allowable    deductions 

per  return 22,462.10      $170,281.09 

Excess  profits  net  income  $170,281.09 


Explanation  of  Adjustments 

(a)     In  your  income  and  declared  value  excess-profits  tax 
returns,  Form  1120,  for  the  years  1944  and  1945,  you  reported 
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incomes  and  losses  from  the  "Stibnite,"  "Bonanza"  and  "An- 
timony Ridge"  properties  as  follows: 

1944  1945 

Stibnite  $219,439.42  $74,247.37 

Bonanza (     14,160.36)       (  34,583.10) 

Antimony  Ridge (     15,035.87)       (     8,499.26) 

Total    $190,243.19  $31,165.01 


You  did  not  file  a  eoi-poration  excess  profits  tax  return.  Form 
1121,  for  either  of  the  years  1944  or  1945,  and  the  sums  shown 
above  were  not  reported  for  excess  profits  tax  purposes  for  either 
of  such  years. 

It  has  been  determined  that  you  were  not  engaged  in  mining 
strategic  minerals  from  the  Stibnite  property  during  either  of 
the  taxable  years  1944  or  1945,  within  the  meaning  of  Section 
731  of  the  Internal  Revenue  Code  of  1939,  as  amended;  and  that, 
therefore,  the  income  realized  by  you  from  the  Stibnite  property 
during  those  years  is  not  exempt  from  taxation  under  the  pro- 
visions of  Subchapter  E  of  the  Internal  Revenue  Code  of  1939, 
as  amended. 

(b)  Reference  explanation  of  adjustment  to  income  tax  net 
income  above. 

Excess  Profits  Tax  Computation — 1944 

1.  Excess  profits  net  income $170,281.09 

2.  Specific  exemption  $  10,000.00 

4.  Excess  profits  credit  based  on  in- 
vested capital 23,095.74 

5.  Total  credit  33,095.74 

8.  Adjusted  excess  profits  net  income  $137,185.35 

9.  95%  of  adjusted  excess  profits  net 

income $130,326.08 


10.  Net  income $171,872.93 

11.  L'jss :  Dividends  received  credit None 
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Excess  Profits  Tax  Computation — 1944 — (Cont.) 

12.  Surtax  net  income $171,872.93 

13.  80%  of  item  12 137,498.34 

14.  Income  tax  under  Chapter  1 11,438.70 


15.  Excess  of  Line  13  over  item  14 $126,059.64 

16.  Item  9  or  item  15,  whichever  is 

lesser  126,059.64 

21.  Less:  Post  War  Credit   (10%  of 

item  16)  12,605.96 

24.  Excess  profit  tax  due $113,453.68 

Previously  assessed None 

Deficiency  in  excess  profits  tax $113,453.68 
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Taxable  Year  Ended  December  31, 1945 
Adjustments  to  Net  Income 

Net  income  disclosed  by  return.... $  20,968.44 

As  adjusted $  20,968.44 


Net  adjustment None 

Explanation  of  Adjustments 

No  adjustment  has  been  made  to  net  income  as  shown  by  re- 
turn filed. 

Computation  of  Tax — 1945 

Declared  Value  Excess  Profits  Tax  Computation 

Net  income  subject  to  declared  value 

excess  profits  tax  (same  as  return)....  None 

Declared  value  excess  profits  tax  due....  None 

Previously  assessed  None 

Deficiency/overassessment  in  declared 

value  excess  profits  tax None 


Normal  Tax  and  Surtax  Computation 

Net  income  (same  as  return)  $  20,968.44 

Normal  tax  (same  as  return)  3,484.00 

Surtax  (same  as  return)  2,096.84 

Income  tax  liability  (same  as  return)..  $     5,580.84 
Previously  assessed.  Account  No.  Apr. 

410002— Idaho  5,580.84 

Deficiency/overassessment  in  income  tax  None 
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Taxable  Year  Ended  December  31, 1945 

Adjustment  to  Excess  Profits  Net  Income 

Excess  profits  net  income  disclosed  by 
return  (none  filed) None 

Additional    income    and    unallowable 
deductions  : 

(a)  Royalty  income $  31,165.01 

Less:  Allowable  deductions  per  return    10,196.57      $  20,968.44 

Excess  profits  net  income $  20,968.44 


Taxable  Year  Ended  December  31, 1945 

Explanation  of  Adjustments 

(a)  Reference  paragraph  (a)  of  explanation  of  adjustments 
for  excess  profits  net  income  for  year  1944  above. 

Excess  Profits  Tax  Computation — 1945 

1.  Excess  profits  net  income $  20,968.44 

2.  Specific  exemption  $  10,000.00 

3.  Excess  profits  credit  based  on  in- 
vested capital 14,592.61  24,592.61 

8.  Adjusted  excess  profits  net  income  None 

24.  Excess  profits  tax  due None 

Previously  assessed None 

Deficiency/overassessment  in  excess 

profits  tax None 

[Endorsed] :     Filed  April  25,  1955. 

[Title  of  Tax  Court  and  Cause.] 

AMENDMENT  TO  PETITION 

Now  Comes  the  petitioner  above  named  and  sub- 
mits by  way  of  amendment  to  his  Petition  on  file 
herein  an  additional  verification  as  follows : 
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State  of  Idaho, 
County  of  Ada — ss. 

J.  J.  Oberbillig,  being  duly  sworn,  says  that  he 
is  the  president  of  United  Mercury  Mines  Company, 
a  Corporation,  petitioner  above  named,  and  as  such 
president  he  is  duly  authorized  to  verify  the  peti- 
tion filed  in  the  Tax  Court  of  the  United  States 
with  reference  to  the  above-entitled  action;  that  as 
such  president  of  United  Mercury  Mines  Company, 
a  Corporation,  he  verified  the  original  petition 
dated  April  21,  1955,  and  is  familiar  with  its  con- 
tents and  now  again  swears  that  they  are  true,  ex- 
cept those  stated  to  be  upon  information  and  be- 
lief, and  that  those  he  believes  to  be  true. 

/s/  J.  J.  OBERBILLIG. 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  May,  1955. 

[Seal]        /s/  ROBERT  T.  MILLER, 

Notary  Public  for  Idaho. 

[Endorsed] :     Filed  May  5,  1955. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  Now  the  Commissioner  of  Internal  Reve- 
nue, by  his  attorney,  John  Potts  Barnes,  Chief 
Counsel,  Internal  Revenue  Service,  and  for  answer 
to  the  petition  filed  herein,  admits,  denies  and  al- 
leges as  follows: 
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1.  Admits  the  allegations  contained  in  the  first 
sentence  of  paragraph  I  of  the  petition,  as  amended. 
Denies  the  remaining  allegations  contained  in  said 
paragraph.  Alleges  that  petitioner  did  not  file  an 
excess  profits  tax  return  for  the  taxable  year  1944; 
and  further,  that  its  corporation  income  and  de- 
clared value  excess-profits  tax  return  for  said  tax- 
able year  was  filed  on  April  18,  1945. 

2.  Admits  the  allegations  contained  in  paragra^jh 

II  of  the  petition,  as  amended. 

3.  Admits  the  allegations  contained  in  paragraph 

III  of  the  petition,  as  amended,  except  that  it  is 
denied  that  the  overassessment  of  income  tax  for 
the  taxable  year  1944,  as  shown  by  the  notice  of 
deficiency,  is  in  controversy  in  this  proceeding. 

4.  Denies  that  he  erred  in  his  determination  of 
the  deficiency  in  excess  profits  tax  as  shown  in  the 
notice  of  deficiency  from  which  petitioner's  appeal 
is  taken.  Specifically  denies  that  he  erred  in  the 
manner  and  form  as  alleged  in  paragraph  IV  of  the 
petition,  as  amended. 

5.  For  lack  of  sufficient  knowledge  or  informa- 
tion upon  the  basis  of  which  to  form  a  belief  as  to 
the  truth  or  falsity  thereof,  denies  the  allegations 
contained  in  paragraph  V  (a)  to  (h),  inclusive,  of 
the  petition,  as  amended. 

6.  Denies  generally  and  specifically  each  and 
every  material  allegation  contained  in  the  petition 
not  hereinbefore  specifically  admitted,  qualified  or 
denied. 
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Wherefore,  it  is  prayed  that  the  petitioner's  ap- 
peal be  denied  and  that  the  Commissioner's  deter- 
mination of  the  deficiency  be  approved. 

/s/  JOHN  POTTS  BARNES, 
Chief  Counsel,  Internal  Revenue  Service,  Counsel 
for  Respondent. 

Of  Counsel: 

MELVIN  L.  SEARS, 

Regional  Counsel; 

JOHN  H.  piaa, 

Attorney,  Internal  Revenue 
Service. 

[Endorsed] :     Filed  June  7,  1955. 


[Title  of  Tax  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  parties  above  named,  appearing  and  act- 
ing by  and  through  their  respective  counsel  of  rec- 
ord, as  follows: 

1.  Petitioner  is  a  corporation,  organized  January 
20,  1921,  under  the  laws  of  the  State  of  Idaho.  Its 
authorized  capital  is  $500,000,  divided  into  five  mil- 
lion shares  of  common  stock  at  a  par  value  of  ten 
cents  each.  All  of  the  stock  is  issued  and  outstand- 
ing. Petitioner  has  475  stockholders,  and  its  largest 
stockholder,  its  president  and  founder,  J.  J.  Ober- 
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billig,  owns  slightly  less  than  10  per  cent  of  the 
stock. 

2.  Under  its  Articles  of  Incorporation,  petitioner 
is  authorized  generally  to  engage  in  the  mining  busi- 
ness, as  follows: 

To  purchase,  acquire,  hold,  own,  sell,  trade,  lease, 
rent,  locate  and  otherwise  secure,  handle  and  dispose 
of  mines,  mining  properties,  mining  locations,  ores, 
mineral  deposits,  timber  and  water  rights ; 

To  manage,  develop,  operate,  work  and  equip 
mines,  mining  properties,  lodes  and  deposits,  and  to 
mill,  reduce,  treat,  and  handle  ores,  and  sell  and 
dispose  of  produce  derived  from  same; 

To  buy,  acquire,  own,  sell,  mortgage,  and  other- 
wise secure,  handle,  and  dispose  of  such  personal 
property  and  real  estate,  as  the  said  corporation 
may  deem  necessary,  desirable  or  expedient  for  its 
use  in  the  transaction  of  its  business; 

To  construct  buildings  and  other  structures,  on 
real  estate,  owaied,  leased,  located,  or  otherwise  pro- 
cured by  said  separation  and  otherwise  the  same ; 

To  borrow  money  in  the  name  of  said  corporation, 
to  mortgage,  pledge,  or  hypothecate  in  any  manner, 
any  or  all  of  the  property  of  said  corporation,  either 
real,  personal,  or  mixed,  to  secure  the  payment  of 
the  same ;  and  in  general ; 

To  conduct  a  general  mining  business,  and  to  buy, 
own,  manage,  and  operate  mines  and  mining  claims, 
and  to  do  all  things  needful  incident  thereto. 

3.  Petitioner's  federal  tax  returns  for  the  years 
1944  and  1945  were  filed  with  the  then  Collector  of 
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Internal  Revenue  for  the  District  of  Idaho.  Peti- 
tioner filed  no  excess  profits  tax  returns  for  1944 
and  1945.  Attached  hereto  as  Exhibits  1-A  and  2-B 
are  photostat  copies  of  the  corporation  income  and 
declared  value  excess-profits  tax  returns  of  the  peti- 
tioner for  the  years  1944  and  1945. 

4.  At  all  times  since  its  organization  in  1921, 
petitioner  has  been  engaged  in  the  mining  business 
in  Idaho  in  an  area  known  as  the  Yellow  Pine  Min- 
ing District,  Valley  County,  Idaho.  This  district  is 
approximately  eighty  miles  from  the  nearest  rail 
head  at  Cascade,  Idaho.  In  general  the  mineral 
properties  belonging  to  petitioner  in  1941,  some  of 
which  were  subject  to  options  dating  back  to  1927, 
involved  approximately  seven  hundred  mining 
claims  comprising  approximately  14,000  acres.  These 
properties  included  the  follovdng: 

(a)  The  Stibnite  Property.  This  consisted  pri- 
marily of  two  groups  of  mining  claims,  the  first 
known  as  the  Meadow  Creek  group,  and  the  sec- 
ond known  as  the  Hemiessey  group  or  East  Fork 
group.  The  Hennessey  group  contained  large  de- 
posits of  Tungsten  ore. 

(b)  The  Midnight  Group.  This  consisted  of  min- 
ing claims  located  near  the  Stibnite  property. 

(c)  Smokey  Ridge  Group.  This  consisted  of  min- 
ing claims  located  near  the  Stibnite  property. 

(d)  Antimony  Ridge  Group.  This  consisted  of 
quicksilver,  gold  and  antimony  mining  claims  lying 
northwest  of  the  Stibnite  property. 

(e)  Cinnabar  Group.   This  consisted  of  quick- 
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silver   mining   claims    lying   east   of   the    Stibnite 
property. 

Attached  hereto  as  Exhibit  3-C  is  a  sketch  show- 
ing the  relative  location  of  the  mining  properties 
belonging  to  the  petitioner  in  1941. 

5.  On  December  31,  1941,  petitioner  transferred 
its  Stibnite  properties  to  Bradley  Mining  Company 
pursuant  to  contract  executed  on  that  date.  This 
contract,  attached  as  Exhibit  4-D,  was  in  force  in 
the  taxable  year  1944.  The  nature  and  interpreta- 
tion of  the  contract  was  involved  in  an  opinion 
promulgated  February  8,  1956,  by  the  Court  of  Ap- 
peals for  the  Ninth  Circuit,  in  the  case  of  United 
Mercury  Mines  Co.  vs.  Bradley  Mining  Co.  This 
opinion,  copy  of  which  is  attached  as  Exhibit  5-E, 
is  to  be  considered  part  of  the  record  of  this  pro- 
ceeding. 

6.  The  contract  executed  December  31,  1941,  re- 
lated to  the  Stibnite  properties  described  in  para- 
graph 4(a)  above,  with  a  separate  option  therein 
covering  the  Midnight  group  described  in  paragraph 
4(b)  above.  During  1944  and  1945,  Bradley  Mining 
Company,  hereafter  also  referred  to  as  ^'Bradley," 
operated  the  properties  described  in  paragraph  4(a) 
above.  Bradley  built  mine  buildings,  installed  the 
power  generating  equipment,  concentration  plant, 
and  other  buildings.  Bradley  owned  the  equipment, 
machinery  and  other  personal  property  located  at 
the  mine.  Bradley  operated  and  worked  the  Stibnite 
properties  and  extracted,  transported,  marketed, 
and  sold  the  ore,  and  received  the  pavments  from 
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purchasers.  At  no  time  before  or  after  the  1941 
contract  did  petitioner  ever  engage  in  the  removal 
of  ore  for  sale  from  the  Stibnite  properties  and  the 
Midnight  group  described  in  paragraph  4(b)  above. 

7.  Under  the  contract  of  December  31,  1941,  an 
option  was  given  to  Bradley  to  acquire  the  Midnight 
group  of  mining  claims.  This  option  was  exercised 
on  October  8,  1943,  and  the  claims  transferred  to 
Bradley. 

8.  Petitioner  was  engaged  in  mining  the  Cinna- 
bar property  for  quicksilver  in  1944  and  1945.  In 
1941  petitioner  deeded  a  55%  interest  in  the  Cinna- 
bar to  Bonanza  Mines,  Inc.  The  Cinnabar  had  not 
been  worked  prior  to  the  transfer  to  Bonanza. 
Thereafter  a  reduction  plant  was  built  and  the 
property  operated  as  a  joint  venture  by  Bonanza 
and  petitioner.  The  mining  operations  resulted  in 
the  following  incomes  and  losses  during  the  period 
from  1942  to  1945,  inclusive : 

Year  Income  or  (Loss) 

1942 $  40,488.79 

1943 89,325.50 

1944 (14,160.36) 

1945 (34,583.10) 

9.  Petitioner  also  worked  the  Antimony  Ridge 
property  for  antimony  in  1944  and  1945.  This  min- 
ing operation  resulted  in  losses  during  the  period 
from  1941  to  1944,  inclusive,  and  in  1947  this  prop- 
erty was  transferred  to  Bradley.  The  gross  incomes 


Commissioner  of  Internal  Revenue  27 

and  resulting  losses  from  these  operations  were  as 
f  olloAvs : 


Fear 

Gross  Income  From  Sales 

(Loss) 

1941 

$27,403.84 

($16,323.05) 

1942 

19,583.33 

(  32,651.92) 

1943 

2,800.00 

(  15,035.87) 

1944 

6,0000.00 

(     8,499.26) 

10.  All  the  exhibits  herein  mentioned  shall  be 
considered  as  ha^4ng  been  offered  and  received  in 
evidence  in  this  case  unless  objection  is  made  thereto 
and  the  objection  is  sustained. 

11.  Each  of  the  parties  hereto  reserves  the  right 
to  supplement  the  facts  herein  set  forth  with  evi- 
dence at  the  trial,  and  particularly  to  amplify  para- 
graph 6  above. 

/s/  JOHN  A.  CARVER,  JR., 

Counsel  for  Petitioner ; 

/s/  JOHN  POTTS  BARNES, 
Chief  Coimsel,  Internal  Revenue  Service,  Counsel 
for  Respondent. 

[Endorsed]  :     Filed  May  2,  1956. 


[Title  of  Tax  Court  and  Cause.] 

MEMORANDUM  FINDINGS  OF  FACT 
AND  OPINION 

This  proceeding  involves  a  deficiency  in  excess 
profits  tax  of  petitioner  for  the  year  1944  in  the 
amount  of  $113,453.68. 

The  sole  issue  presented  is  whether  petitioner  is 
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exempt  from  excess  profits  tax  on  income  it  received 
in  1944  mider  a  '^  Conveyance,  Royalty  Agreement, 
and  Option, ' '  dated  December  31,  1941,  by  virtue  of 
the  provisions  of  section  731  of  the  Internal  Reve- 
nue Code  of  1939. 

Findings  of  Fact 

The  stipulated  facts  are  found  accordingly. 

Petitioner  is  an  Idaho  corporation  organized  in 
1921.  Its  authorized  capital  is  $500,000,  consisting 
of  five  million  shares  of  the  par  value  of  10  cents  per 
share,  all  of  which  is  issued  and  outstanding. 

Petitioner  filed  its  federal  income  and  declared 
value  excess  profits  tax  return  for  the  year  1944 
with  the  collector  of  internal  revenue  for  the  district 
of  Idaho.  It  did  not  file  an  excess  profits  tax  return 
for  that  year. 

By  its  charter  petitioner  is  authorized  generally 
to  engage  in  the  mining  business,  to  acquire,  hold, 
manage,  develop,  operate,  and  work  mining  proper- 
ties, together  with  the  usual  incidental  powers. 

Since  its  incorporation  petitioner  has  been  so  en- 
gaged in  an  area  known  as  the  Yellow  Pine  Mining 
District,  Valley  County,  Idaho. 

In  general,  the  mineral  properties  belonging  to 
petitioner  in  1941  consisted  of  approximately  700 
mining  claims  covering  about  14,000  acres.  These 
properties  may  be  designated  as  follows : 

1.  The  Stibnite  Property.  This  consisted  pri- 
marily of  two  groups  of  mining  claims,  the  first 
known  as  the  Meadow  Creek  group,  and  the  second 
kno^vn  as  the  Hennessy  group  or  East  Fork  group. 
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The  Hennessy  gToup  contained  large  deposits  of 
Tungsten  ore. 

2.  The  Midnight  Group.  This  consisted  of  min- 
ing claims  located  near  the  Stibnite  property. 

3.  Smokey  Ridge  Group.  This  consisted  of 
mining  claims  located  near  the  Stibnite  property. 

4.  Antimony  Ridge  Group.  This  consisted  of 
quicksilver,  gold  and  antimony  mining  claims  lying 
northwest  of  the  Stibnite  property. 

5.  Cinnabar  Group.  This  consisted  of  quick- 
silver mining  claims  lying  east  of  the  Stibnite  prop- 
erty. 1  P 

The  Bradley  Mining  Company,  hereinafter  re- 
ferred to  as  Bradley,  was  organized  imder  the  laws 
of  California  for  the  purpose  of  engaging  in  the 
mining  business.  Bradley  was  a  large  operating  con- 
cern with  considerable  working  capital. 

On  August  5,  1927,  petitioner  negotiated  an  option 
agreement  with  Bradley  for  the  development  and 
operation  of  the  Meadow  Creek  and  Cinnabar 
claims.  The  agreement  also  granted  Bradley  an 
option  to  purchase  petitioner's  title  in  the  mining 
claims  for  $1,500,000.  In  the  meantime  petitioner  was 
to  receive  certain  royalty  payments  which  were  to 
be  credited  toward  the  purchase  price.  The  agree- 
ment of  August  5,  1927,  did  not  extend  to  the  Hen- 
nessy mining  claims  which  were  purchased  outright 
by  Bradley  in  1927.  After  spending  approximately 
$30,000  on  the  Hennessy  claims,  Bradley  abandoned 
them.   Petitioner  reacquired  the   Hennessy  claims 
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and  they  were  included,  along  with  the  Meadow 
Creek  claims,  in  subsequent  agreements  executed 
between  Bradley  and  petitioner  in  1930  and  1939. 
These  two  groups  of  claims  comprised  the  Stibnite 
mining  properties  heretofore  mentioned.  The  acqui- 
sition of  the  Hennessy  claims  was  described  in  the 
option  agreement  dated  May  16,  1939,  as  follows: 

And  Whereas,  subsequent  to  said  agreement 
on  October  3,  1930,  the  Yellow  Pine  Company 
and  its  successor  in  interest,  the  Bradley  Min- 
ing Co.,  acquired  a  group  of  mining  claims 
knov^^i  as  the  Hennessy  Group,  [sic]  which 
said  group  of  claims  was  acquired  with  the 
understanding  and  agreement  that  it  would  be- 
come a  part  of  the  Meadow  Creek  Group  of 
lode  mining  claims  and  to  be  owned  by  the 
United  Mercury  Mines  Company  until  the 
acquisition  of  the  entire  Meadow  Creek  Group 
by  the  Yellow  Pine  Company; 
*     *     * 

On  September  4, 1939,  Bradley  and  petitioner  exe- 
cuted a  "Form  of  Agreement  for  Mineral  Explo- 
rations" gTanting  to  the  Government  the  right  to 
enter  upon  the  Stibnite  property  for  the  purpose  of 
prospecting,  drilling,  and  exploring  for  minerals. 
The  exploratory  operations  were  not  commenced 
until  the  summer  of  1941.  The  drilling  was  at  Gov- 
ernment expense  and  imder  ihe  supervision  of  the 
Bureau  of  Mines,  and  resulted  in  the  discovery  of 
tungsten. 

The   contractual   relationship  which   had  existed 
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between  Bradley  and  petitioner  from  1927  to  1941 
was  terminated  on  December  31,  1941,  and  on  the 
same  date  a  new  agreement  designated ' '  Conveyance, 
Royalty  Agreement,  and  Option,"  was  executed. 
That  agreement  provides  in  part  as  follows: 

That  the  said  United  [petitioner]  for  and  in 
consideration  of  tlie  royalty  hereinafter  agreed 
to  be  paid  by  Bradley  *  *  *  has  Granted,  Bar- 
gained, Sold,  and  Assigned,  and  does  by  these 
presents  grant,  bargain,  sell  and  assign,  unto 
Bradley  *  *  *  all  of  the  following  described 
lode  and  placer  mining  claims  situate  in  the 
Yellow  Pine  Mining  District,  Valley  County, 
State  of  Idaho,  consisting  of  two  groups  of  lode 
mining  claims,  the  first  of  said  groups  being 
commonly  known  as  the  Meadow  Creek  Group, 
and  the  second  of  said  groups  being  commonly 
known  as  the  Hennessy  Group  *  *  *. 

Together  with  the  i)ersonal  property  situate  upon 
said  mining  claims ; 

Together  with  all  millsites,  power  plants,  trans- 
mission lines,  dams,  reservoirs,  mills,  dwellings, 
buildings,  structures,  water  rights,  tail  races,  tailing- 
sites,  tailing  dams  or  easements  *  *  *  To  Have  and 
to  Hold,  subject  to  the  royalty  herein  reserved  and 
retained  by  United,  all  and  singular  the  said  prem- 
ises, together  with  the  appurtenances  and  privi- 
leges thereunto  incident,  unto  the  said  Bradley,  its 

successors  and  assigns,  forever. 

*     *     * 

For  and  in  consideration  of  the  premises  *  *  * 
Bradley  *  ^'  *  does  hereby  covenant,  promise  and 
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agree  to  pay  to  United  *  *  *  a  royalty  of  five  per 
cent  (5%  on  all  net  smelter  returns,  net  revenue, 
and  net  mint  returns,  as  defined  herein  *  *  * ;  the 
payment  of  said  five  per  cent  (5%)  royalty  to  begin 
with  the  first  returns  received  on  concentrates 
shipped  from  Cascade,  Idaho,  after  Midnight,  De- 
cember 31,  1941,  and  to  continue  thereafter  for  nine 
hundred  and  ninety-nine  (999)  years  and  as  long 
thereafter  as  minerals,  ores  or  values  shall  be  ex- 
tracted, mined  or  taken  from  the  above-described 

property  *  *  *. 

*     *     * 

It  is  agreed  that  the  time,  amount,  extent  and 
manner  of  conducting  mining  operations  and  devel- 
opment work  upon  or  in  the  above-described  min- 
ing claims  shall  be  in  the  sole  discretion  of  Bradley 
*  *  *  and  that  the  failure  of  Bradley  to  mine  shall 
not  be  held  to  be  a  condition  subsequent  defeating 
the  conveyance  made  hereby. 

Anything  in  this  agreement  contained  to  the  con- 
trary notwithstanding,  it  is  the  intention  of  the  par- 
ties to  this  agreement  that  the  full  ownership,  pos- 
session and  control  of  all  the  properties  above  de- 
scribed,* *  *  and  all  of  the  personal  property  ac- 
quired and/or  used  on  or  in  connection  with  the 
operation  and  development  of  the  above-described 
properties,  shall  be  vested  in  Bradley,  and  the 
ITnited  shall  have  no  interest  in  fee  in  or  to  said 
properties,  or  in  and  to  any  of  the  personal  property 
acquired  and/or  used  in  coimection  with  the  opera- 
tion and  development  of  said  properties ;  *  *  *. 

After  1941  the  operations  conducted  by  Bradley 
were   primarily   directed   toward   the   development 
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and  mining  of  tungsten  from  the  Hennessy  mine. 
Between  1927  and  1933  Bradley  expended  in  excess 
of  $100,000  per  year  in  development  of  the  proper- 
ties under  the  option  agreements. 

The  option  agreement  dated  May  16,  1939,  pro- 
vided in  part  as  follows: 

And  Whereas,  the  pai-ty  of  the  second  party 
[Bradley]  went  into  actual  possession  of  said 
properties  and  began  bona  fide  development 
work  thereon  upon  the  signing  of  and  in  accord- 
ance with  the  provisions  of  said  option  agree- 
ment dated  August  5th,  1927,  and  has  during 
each  and  every  year  thereafter  expended  in 
developing  and  equipping  in,  upon,  and/or  for 
the  benefit  of  said  properties  a  siun  of  not  less 
than  twenty-four  thousand  dollars  ($24,000.00) ; 
*     *     * 

Bradley  erected  mine  buildings,  a  concentration 
plant,  and  other  buildings,  and  installed  the  power 
generating  equipment.  It  owned  the  equipment, 
machinery,  and  other  personal  property  located  at 
the  mine.  Bradley  operated  the  Stibnite  properties. 
It  extracted,  transported,  marketed  and  sold  the  ore 
and  received  the  payments  from  purchasers.  At  no 
time  before  or  after  the  1941  contract  did  petitioner 
engage  in  the  removal  of  ore  for  sale  from  the  Stib- 
nite and  Midnight  group  of  properties. 

The  relationship  between  petitioner  and  Bradley 
was  not  always  harmonious.  Differences  frequently 
arose  with  respect  to  provisions  of  the  agreements 
w^hich  were  amicably  adjusted.  However,  sometime 
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subsequent  to  the  taxable  year  petitioner  instituted 
a  suit  against  Bradley  which,  involved  an  issue  with 
respect  to  royalty  computations.  United  Mercury 
Mines  vs.  Bradley  Mining  Co.,  233  P.  2d  205  (C.A.9). 
Petitioner  was  engaged  in  mining  the  Cinnabar 
property  for  quicksilver  in  1944  and  1945.  In  1941 
petitioner  deeded  a  55  per  cent  interest  in  the  Cin- 
nabar property  to  Bonanza  Mines,  Inc.  The  Cinnabar 
property  had  not  been  worked  prior  to  the  transfer. 
Thereafter  a  reduction  plant  was  built  and  the  prop- 
erty was  operated  as  a  joint  venture  by  petitioner 
and  Bonanza. 

Petitioner  also  worked  the  Antimony  Ridge  prop- 
erty for  antimony  in  1944  and  1945.  This  mining- 
operation  resulted  in  losses  during  the  period  1941 
to  1944,  inclusive.  In  1947  the  Antimony  Ridge 
property  was  transferred  to  Bradley. 

In  its  income  and  declared  value  excess  profits  tax 
return  for  1944  petitioner  reported  the  following: 
Royalt}^  income  under  contract 

dated  December  31,  1941.  .  .$219,439.42 
Income  from  operation  of  An- 
timony Ridge  Mine (14,160.36)  Loss 

Income  from  operation  of  Bo- 
nanza mine (15,035.87)  Loss 


Total  income  reported.  .  .$190,243.19 

In  his  deficiency  notice  the  respondent  determined 
that  petitioner  was  not  engaged  in  mining  strategic 
minerals  from  the  Stibnite  property  during  the  year 
1944  within  the  meaning  of  section  731  of  the  In- 
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temal  Revenue  Code  of  1939,  and  the  income  real- 
ized from  the  Stibnite  property  during  1944  is  not 
exempt  from  taxation  imder  the  provisions  of  Sub- 
chapter E  of  the  Internal  Revenue  Code  of  1939,  as 
amended. 

Petitioner  was  not  engaged  in  the  mining  of 
tungsten  during  the  taxable  year  1944  within  the 
purview  of  section  731  of  the  Internal  Revenue  Code 
of  1939. 

Opinion 
LeMire,  Judge: 

The  question  presented  is  whether  petitioner  was 
engaged  in  the  mining  of  tungsten  within  the  mean- 
ing of  section  731  of  the  Internal  Revenue  Code  of 
19311  during  the  taxable  year  1944,  so  that  its 
adjusted  excess  profits  net  income  was  exempt  from 
the  excess  profits  tax.  The  respondent  determined 
that  petitioner  was  not  so  engaged.  Petitioner  filed 
no  excess  profits  tax  return  for  that  year.  The  re- 
spondent determined  that  petitioner  was  not  exempt 
from  excess  profits  tax,  and  included  the  royalty 
income  received  by  petitioner  from  Bradley  Mining 


iSec.  731.  Corporations  Engaged  in  Mining  of 
Strategic  Minerals. 

In  the  case  of  any  domestic  corporation  engaged 
in  the  mining  of  *  *  *  tungsten  *  *  *  the  portion  of 
the  adjusted  excess  profits  net  income  attributable 
to  such  mining  in  the  United  States  shall  be  exempt 
from  the  tax  imposed  b}'  this  sub-chapter.  The  tax 
on  the  remaining  portion  of  such  adjusted  excess 
profits  net  income  shall  be  an  amount  which  bears 
the  same  ratio  to  the  tax  computed  without  regard 
to  this  section  as  such  remaining  portion  bepi'p  t^ 
the  entire  adjusted  excess  profits  net  income. 
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Company,  which  owned  and  operated  the  Hennessy 
property  from  which  the  tungsten  was  extracted, 
in  determining  petitioner's  adjusted  excess  profits 
net  income.  The  amounts  involved  are  not  in  contro- 
versy. 

Section  731  of  the  1939  Code,  as  amended,  was 
construed  in  Oregon  Chrome  Mines,  Inc.,  15  T.  C. 
389,  affd.  192  F.  2d  783  (C.A.  9),  wherein  the  pur- 
pose and  legislative  history  of  the  provisions  was 
reviewed.  We  think  it  unnecessary  to  reiterate  what 
has  there  been  stated. 

In  the  instant  proceeding,  as  in  the  Oregon  ease, 
supra,  the  question  presented  involves  an  interpreta- 
tion of  the  phrase  ''engaged  in  mining"  within  the 
meaning  of  section  731  of  the  Code.  In  the  Oregon 
case  the  word  "mining"  was  construed  to  refer  to 
the  extraction  of  ore  from  the  earth.  It  was  there 
held  that  a  lessee  of  a  mine  receiving  royalty  income 
from  the  lessor  which  extracted  the  strategic  min- 
eral was  not  entitled  to  exemption  from  excess 
profits  tax  under  section  731. 

In  the  taxable  year  1944  petitioner  received  roy- 
alty income  pursuant  to  the  agreement  dated  De- 
cember 31,  1941,  with  Bradley.  The  Hennessy  prop- 
erty which  produced  the  tungsten  was  owned  and 
operated  by  Bradley.  It  owned  the  buildings  and 
equipment  and  extracted  the  ore.  Bradley  also  re- 
ceived the  sales  price  upon  which  the  royalty  income 
in  controversy  was  computed. 

The  respondent  relies  solely  upon  the  Oregon 
case,  supra,  as  authority  here.  After  a  careful  re- 
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view  of  the  entire  record  we  are  convinced  that  the 
instant  case  presents  no  material  and  controlling 
facts  that  would  prevent  the  application  of  the 
rationale  of  the  Oregon  case,  supra. 

Petitioner,  on  brief,  concedes  that  it  did  not  ex- 
tract minerals  from  the  Stibnite  properties  during 
the  taxable  year  involved.  It  states  that  a  "slavish 
application  of  the  literal  language  of  the  Ninth  Cir- 
cuit opinion  in  Oregon  Chrome  might  foreclose  the 
relief  sought"  and  it  urges  a  reconsideration  and 
a  broadening  of  the  scope  of  the  meaning  of  the 
phrase  "engaged  in  mining,"  as  used  in  section  731. 
This  we  decline  to  do.  We  are  of  the  opinion  that 
the  Oregon  case,  supra,  was  con*ectly  decided  and 
that  it  is  a  controlling  authority.  Any  appeal  taken 
herein  will  go  to  the  same  Court  of  Appeals  which 
affirmed  our  decision  in  the  Oregon  case,  supra. 

We  therefore  hold  that  the  royalty  income  re- 
ceived hj  petitioner  in  the  taxable  year  1944  with 
respect  to  tungsten  extracted  from  the  Stibnite 
property  was  not  exempt  from  excess  profits  tax 
under  section  731  of  the  Internal  Revenue  Code  of 
1939.  The  respondent's  determination  is  sustained. 

Decision  will  be  entered  for  the  respondent. 

Served  December  26,  1956. 

Filed  and  entered  December  26,  1956. 


38  United  Mercury  Mines  Co.  vs. 

The  Tax  Court  of  the  United  States 
Docket  No.  57500 

UNITED    MERCURY    MINES    COMPANY,    a 
Corporation, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Findings  of  Fact  and 
Opinion,  filed  December  26,  1956,  it  is  Ordered  and 
Decided:  That  there  is  a  deficiency  in  excess  profits 
tax  for  the  year  1944  in  the  amount  of  $113,453.68. 

/s/  C.  P.  LeMIRE, 
Judge. 

Served  December  28,  1956. 

Filed  and  entered  December  26,  1956. 


United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

Docket  No.  57500 

UNITED  MERCURY  MINES  COMPANY,  a  Cor- 
poration, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
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PETITION  FOR  REVIEW 

To  the  Clerk  of  the  Tax  Court  of  the  United  States: 
Pursuant  to  the  provisions  of  Rule  29  of  the 
Rules  of  the  United  Sates  Court  of  Appeals  for  the 
Ninth  Circuit,  notice  is  hereby  given  that  the  peti- 
tioner above  named  petitions  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  for  review 
of  that  certain  order  and  decision  of  the  Tax  Court 
of  the  United  States  rendered  and  issued  on  the  26th 
day  of  December,  1956,  Tax  Court  Docket  No.  57500. 
The  controversy  in  this  cause  is  the  liability  of 
the  petitioner  for  excess  profits  tax  for  the  calendar 
year  1944.  By  its  order  on  the  above  date,  the  Tax 
Coiu't  of  the  United  States  determined  a  liability 
of  the  petitioner  in  the  siun  of  $113,453.68.  It  was 
and  is  the  contention  of  the  petitioner  that  it  was 
exempt  from  such  tax  under  and  by  virtue  of  the 
provisions  of  the  statute  then  in  effect,  to  wit.  Sec- 
tion 731,  Internal  Revenue  Code,  for  the  reason  that 
the  petitioner  was  engaged  in  mining  within  the 
meaning  of  that  section.  Such  contention  was  deter- 
mined by  the  Tax  Court  adversely  to  petitioner. 

Venue  lies  in  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  for  the  reason  that  tax  returns 
for  the  year  in  question  were  filed  by  the  petitioner 
with  the  Collector  of  Internal  Revenue  for  the  Dis- 
trict of  Idaho. 

Dated  this  18th  day  of  March,  1957.  \ 

JOHN  A.  CARVER,  JR., 

DALE  CLEMONS, 

Attorneys  for  Petitioner. 
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Certificate  of  service  attached- 
Filed  March  22,  1957,  T.C.U.S. 


[Title  of  Court  Appeals  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Pursuant  to  Rule  75  of  the  Federal  Rules  of  Civil 
Procedure,  the  petitioner  hereby  designates  the 
entire  record,  including  pleadings,  exhibits  and  testi- 
mony, to  constitute  the  transcript  of  record  on  re- 
view in  the  above-entitled  case. 

/s/  JOHN  A.  CARVER,  JR., 

/s/  DALE  CLEMONS, 

Attorneys  for  Petitioner. 

Certificate  of  service  attached. 

Filed  April  9,  1957,  T.C.U.S. 


In  the  Tax  Court  of  the  United  States 
Docket  No.  57500 

UNITED  MERCURY  MINES  COMPANY, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Monday,  April  30,  1956 
The  above-entitled  matter  came  on  for  hearing, 
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pursuant  to  notice  to  the  parties,  at  10:37  o'clock 
a.m. 

Before:  Honorable    Clarence    P.    LeMire,    Judge, 
Presiding. 

Appearances : 

MR.  JOHN  D.  PICCO, 

Bureau  of  Internal  Revenue, 
For  the  Respondent. 

MR.  JOHN  A.  CARVER,  JR., 

For  the  Petitioner. 

PROCEEDINGS 

The  Clerk:  Docket  Niunber  57500,  United  Mer- 
cury Mines  Company. 

Mr.  Picco:  John  D.  Picco,  for  the  Respondent. 
This  is  a  trial  case,  your  Honor.  John  A.  Carver, 
Jr.,  is  the  attorney  for  Petitioner.  He  is  from  Boise, 
Idaho.  I  saw  him  about  a  week  ago  and  he  told  me 
at  that  time  he  wouldn't  be  able  to  make  it  today 
under  any  circumstances.  He  had  some  business 
down  in  San  Francisco.  He  has  since  written  me  a 
letter  and  asked  that  the  case  be  set,  if  at  all  possi- 
ble, for  Wednesday,  Thursday  or  Friday  of  this 
week — any  day. 

The  Court :     Any  time  after  Tuesday  ? 

Mr.  Picco :  That's  right.  He  tells  me  that  it  would 
be  anywhere  from  three  to  five  hours.  He  will  only 
have  one  witness,  but  this  witness  apparently  is 
rather  a  slow  type  of  an  individual  and  it  mil  prob- 
ably take  five  hours,  if  I  .2:auge  it  correctly. 
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The  Court :     He  thought  it  would  take  about  one 
day  to  hear  the  easel 

Mr.  Picco:     Yes. 

The  Court :     Does  the  Grovernment  have  any  testi- 
mony? 

Mr.  Picco :     No ;  no,  the  Government  does  not. 

The  Court:     I  will  mark  that  one  day. 

Mr.  Picco :     I  will  phone  him  as  soon  as  I  find  out 
when  you  set  the  case,  your  Honor. 

The  Court:    Very  weU.  [3*] 

(Whereupon,  at  10:40  o'clock  a.m.,  the  calen- 
dar call  in  this  matter  was  concluded.  The  mat- 
ter was  subsequently  set  for  hearing  on  May  2, 
1956,  and  at  10:00  o'clock  a.m.  the  hearing  was 
called  with  the  parties  heretofore  mentioned 
being  present.) 

The  Clerk:    I  will  call  Docket  57500,  United  Mer- 
cury Mines  Company. 

Will  counsel  please  state  their  appearances'? 

Mr.  Picco:     John  D.  Picco,  for  the  Respondent. 

Mr.  Carver:     John  A.  Carver,  Jr.,  for  the  Peti- 
tioner. 

The  Court:    Very  well,  gentlemen,  you  may  pro- 
ceed with  your  statements. 

Mr.  Carver:     If  the  Court  please,  at  this  time, 

prior  to  making  a  statement,  I  would  like  leave, 

under  Rule   Twenty-five,   to   have   recognized   Mr. 

Dale   demons  of  Boise,   Idaho,  a  member  of  the 

bar  of  the  Supreme  Court  of  Idaho  and  the  Ninth 

Circuit  Court  of  Appeals.  He  has  filed  heretofore, 

on  April  16th,  an  application  for  enrollment. 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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The  Court:    It  hasn't  been  acted  on  yet*? 

Mr.  Carver:    He  has  not  received  the  certificate. 

The  Court:     Very  well. 

Mr.  Carver:    May  it  please  the  Court 

The  Clerk:  Will  you  give  me  an  appearance 
form  before  you  leave  the  courtroom,  please,  Mr. 
demons  ? 

Mr.  Carver:  May  it  please  the  Court,  in  this 
case,  the  issue  is  whether  the  Petitioner  Corpora- 
tion's adjusted  excess  profits  [4]  net  income  for  the 
year  1944  was  exempt  from  excess  profits'  tax  by 
virtue  of  Section  Seven  Thirty-one  of  the  Code, 
then  in  effect.  This  is  the  issue  which  was  presented 
in  Oregon  Chrome  Mines,  Fifteen  Tax  Court,  Three 
Eighty-nine,  Avherein  the  Court — Tax  Court — di- 
vided five  to  four — majority  opinion  being  affirmed 
by  the  United  States  Court  of  Appeals,  One  Mnety- 
two.  Federal  Second,  Seven  Eighty-three. 

The  Petitioner  will  show  that  the  facts  in  the 
instant  case  are  entirely  different  from  those  in  Ore- 
gon Chrome;  that,  therefore,  Oregon  Chrome  is  not 
authority  for  the  Commissioner's  determination  of 
deficiency.  The  Petitioner  and  Resj^ondent  have 
executed  a  stipulation  which  will  be  filed  concerning 
the  corporate  status  and  structure  of  the  Petitioner 
— ^concerning  its  chartered  authority,  filing  of  its 
corporate  income  tax  returns,  and  that  no  excess 
profits  tax  returns  were  filed;  that  the  Petitioner, 
since  its  organization  in  1921,  has  been  engaged  in 
the  mining  business  in  Idaho  and  owns  certain 
mineral  properties,  some  of  which  yielded  the  values 
resulting  in  the  income  in  question  for  the  year 
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1944.  Some  of  the  claims,  including  those  yielding 
the  values  here  in  controversy,  were,  during  1944, 
subject  to  the  contract — the  subject  of  a  contract  to 
Bradley  Mining  Company,  dated  December  31,  1941. 
We  stipulated  that  the  meaning  of  such  contract 
has  been  litigated  to  the  Ninth  Circuit,  United 
States  Court  of  Appeals,  and  that  under  such  con- 
tract, Bradley  Mining  Company  operated  and 
worked  the  properties  and  marketed  and  sold  the 
ore  and  paid  Petitioners  sums  called  for  in  the  con- 
tract— this  was  the  source  of  [5]  the  income  in  ques- 
tion. 

It  was  also  stipulated  that  the  Petitioner  was  en- 
gaged in  actual  mining  of — in  mining  properties 
in  the  same  general  area  for  quicksilver  in  the  years 
in  question,  and  also  for  antimony — being  adjoining 
properties. 

In  addition  to  the  stipulated  facts,  the  Petitioner 
is  prepared  to  prove  and  will  prove  that  the  revenue 
in  question  was  derived  from  mining  a  strategic 
mineral,  tungsten;  that  the  Petitioner  Corporation 
not  only  acquired  the  properties  many  years  ago 
and  continuously  performed  prospecting  and  de- 
velopment work  upon  the  properties,  but,  likewise, 
has  been  instrumental  in  the  over-all  mining  opera- 
tion, including  activities  performed  both  before  and 
after  the  contract  with  the  Bradley  Mining  Com- 
pany, December  31,  1941.  These  activities  included: 
Securing  the  performance  of  exploration  work  by 
the  United  States  Government  to  block  out  the 
tungsten  ore  which  yielded  the  values  in  question; 
assistance  in  road  construction,  for  the  purpose  of 
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procuring  electrical  transmission  lines  to  the  prop- 
erty; and  general  developmental  work  upon  the 
properties  for  the  benefit  of  the  enterprise  outside 
and  beyond  the  contract  with  the  Bradley  Mining 
Company. 

In  addition,  the  Petitioner  will  prove  that  during 
the  years  in  question  it  contributed  to  the  success 
of  the  enterprise  by  bearing  a  portion  of  the  cost, 
construction  of  a  treatment  plant,  built  by  Bradley 
Mining  Company,  to  improve  the  quality  of  the  ore 
after  mining  for  shipment  to  the  smelter,  and  by 
bearing  a  disproportionate  [6]  share  of  the  cost  of 
the  transportation  of  some  of  the  ore.  Petitioner 
will  show  a  capital  commitment  in  the  properties 
by  1944  in  excess  of  four  hundred  thousand  dollars. 

Petitioner  will  show  participation  in  the  mining 
activities  with  reference  to  the  instant  properties 
which  establish  its  qualification  for  the  exemption 
])rovided  in  Section  Seven  Thirty-one,  of  the  excess 
profits  tax. 

The  Court :    Very  well. 

Mr.  Picco:  Respondent  asks  leave  to  file  the 
stipulation  of  facts,  your  Honor.  It  has  been  agreed 
to  by  ]3oth  parties. 

The  Court :    And  what  are  the  exhibits  attached  ? 

Mr.  Picco:  The  exhibits  are  five — Exhibit  lA — 
they  are  all  joint — lA  to  5E,  inclusive. 

The  Court:  Very  well.  The  stipulation  with  Ex- 
hibits lA  through  5E  is  received  in  evidence. 

Mr.  Picco :  If  your  Honor  please,  the  Petitioner 
here  is  claiming  the  benefits  of  Section  Seven  Hun- 
dred and  Thirty-one,  on  the  ground  that  it  was  en- 
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ffaged  in  mining  tungsten  on  the  Stibnite  proper- 
ties in  1944.  We  have  an  Exhibit  3C,  which  is  a 
map,  showing  the  relative  locations  of  the  various 
mining  claims  in  the  Yellow  Pine  Mining  District, 
Valley  County,  Idaho ;  and  this  is  an  extra — in  fact, 
it  is  the  copy  from  which  the  photostats  have  been 
made,  and  I  think  the  Judge  might  like  to  see  this 
as  it  goes  along. 

The  Court :     Very  well. 

(Map  handed  to  the  Court.) 

Mr.  Picco:  We  are  interested  [7]  primarily  in 
this  section  here,  Stibnite. 

The  Coui-t:     Very  well. 

Mr.  Picco:  If  your  Honor  please,  the  Statute, 
as  you  know,  grants  an  exemption  from  excess 
profits  tax  to  a  corporation  engaged  in  mining  stra- 
tegic minerals.  The  Tax  Court  in  Oregon  Chrome 
Mines,  as  Petitioner's  counsel  has  mentioned,  held 
tliat  a  lessor  of  a  chrome  mine  was  not  entitled,  or 
did  not  qualify  as  a  beneficiary  under  the  Statute. 
The  word  ''mining"  Was  defined  as  an  operation  in- 
volving the  extraction  of  ore  or  the  treating  of  ore. 
This  decision  was  affirmed  by  the  Ninth  Circuit,  at 
which  time  that  Court  limited  the  word  ''mining'^ 
to  the  extraction  of  ore.  Now,  the  Petitioner  herein, 
was  the  owner  of  the  Stibnite  Mining  Claims  back 
in  the  twenties,  and  from  1927  to  1941 — during  that 
period  of  time,  it  leased  or  optioned  these  proper- 
ties or  claims,  to  Bradley  Mining  Company,  which 
will  probably  be  referred  to  many  times  by  the  name 
''Bradlev." 
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Now,  on  December  31,  1941,  the  Petitioner  sold 
the  Stibnite  Mine  to  Bradley,  pursuant  to  this 
agreement — conveyance  instiniment  attached  to  the 
stipulation,  Exhibit  4D.  So,  your  Honor,  in  the 
years  1944  and  1945,  Bradley  owned,  operated  and 
worked  the  Stibnite  properties.  That  has  been  stipu- 
lated, in  effect,  if  not  literally.  The  Petitioner  is 
contending,  as  I  understand  it,  that  it  developed 
the  Stibnite  properties.  I  think  perhaps  Respond- 
ent will  be  able  to  show  that  Bradley  did  more  in 
that  connection  than  United  Mercury,  the  Peti- 
tioner. Petitioner  received  five  per  cent  of  the  net 
receipts  from  [8]  the  operations  of  that  property  in 
1944. 

In  addition — I  will  have  to  add  this — that  the 
Petitioner  did  own  and  operate  some  other  tracts 
that  are  on  that  ma]) — the  Antimony  Ridge  Mine 
and  they  also  operated  the  Cinnabar  Claims,  jointly 
with  Bonanza — that  is  another  firm.  These  X)articu- 
lar  operations,  however,  were  conducted,  so  far  as 
I  can  see,  on  a  very  limited  scale,  and  resulted  in 
losses  in  the  years  in  question. 

Respondent's  position,  therefore,  is  that  the  Peti- 
tioner did  not  engage  in  mining  tungsten  from  the 
Stibnite  Mines  in  1944,  and  Respondent  submits 
that  the  case  is  controlled  by  Oregon  Chrome  and 
urges  that  the  Respondent's  determination  be  sus- 
tained. 

The  Court :     Anything  further,  Mr.  Carver  ? 

Mr.  Car^^er:    Nothing  further,  your  Honor. 

The  Court:  Very  well,  you  may  call  your  first 
witness. 
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Mr.  Carver :    We  will  call  Mr.  J.  J.  Oberbillig. 

J.  J".  OBERBILLIG 

a  witness  called  by  and  on  behalf  of  the  Petitioner, 
first  having  been  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:  Please  state  your  name  and  your 
address  for  the  record. 

Mr.  Carver:  State  your  name  and  address  for 
the  record,  Mr.  Oberbillig. 

The  Witness :     J.  J.  Oberbillig. 

The  Clerk :    J.  J. — please  spell  your  last  name. 

The  Witness:  0-b-e-r-b-i  double  1-i-g.  My  ad- 
dress [9]  is  Box  448,  Boise,  Idaho. 

Direct  Examination 
By  Mr.  Carver: 

Q.     Mr.  Oberbillig,  what  is  your  occupation? 

A.  I  have  been  in  the  mining  business  ever  since 
— in  actual  mining  business  ever  since  1902. 

Q.  What  is  your  ])resent  connection  with  the 
Petitioner  Corjioration,  United  Mercury  Mines? 

A.     President  ever  since  1921. 

Q.  And  that  was  the  year  it  was  incorporated,  is 
that  coii'ect? 

A.     The  year  it  was  incorporated. 

Q.  Now,  you  stated  that  you  have  been  in  the 
mining  business  since  1902 — would  you  state  your 
qualifications  and  experience  in  the  various  aspects 
of  the  mining  business  beginning  with  your  training 
and  experience  in  locating  and  prospecting  mining 
claims  ? 
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A.  I  have  had  an  extensive  experience  along 
those  lines.  I  have  perhaps  located  at  least  eight 
hundred  mining  claims  in  my  time,  and  perhaps 
purchased  outright  at  least  four  hundred. 

Q.     Would  you  speak  up  just  a  little  louder  ? 

A.    What? 

Q.  Would  you  speak  a  little  louder  if  you  could, 
Mr.  Oberbillig? 

A.     Yes,  I  will.  I  have  a  hard  time  hearing,  too. 

Mr.  Picco:  That  is  all  right,  Mr.  Oberbillig.  I 
want  [10]  the  Judge  to  hear  what  you  have  to  say. 

Q.  Now,  have  you  located  and  prospected  claims 
yourself,  personally? 

A.     Repeat  that,  will  you? 

Q.  Have  you  located  and  prospected  claims  per- 
sonally— had  personal  experience  in  the  actual  pros- 
jiecting  of  mining  claims  ? 

A.  Yes;  I  have  in  a  considera))le  nimiber  of 
them,  whenever  I  found  a  claim  that  had  sufficient 
shomngs  on  it  to  justify  the  location,  I  always 
located  it,  especially  in  the  Yellow  Pine  Mining 
District  in  Valley  Coimty,  where  these  operations 
are  going  on  now. 

Q.  Now,  would  you  state  your  training  and  ex- 
perience in  the  development  of  mines? 

A.  Well,  I  have  had  considerable  experience  in 
the  development  of  mines  and  especially  with  good 
luck  and  was  very  fortunate  in  having  these  de- 
velopments prove  up  ore,  especially  to  that  end 
wherever  my  work  was  directed.  At  Meadow  Creek, 
which  is  part  of  this  Bradley  property  that  we  sold 


50  United  Mercury  Mines  Co.  vs. 

(Testimony  of  J.  J.  Oberbillig.) 
to  him,  we  opened  up — I  recommended  to  Bradley 
at  the  time  of  the  purchase,  that  there  was  a  million 
and  a  half  in  sight  at  that  time.  And  when  this 
mine  was  put  into  operation  by  Mr.  Bradley  it  pro- 
duced a  million,  seven  hundred  and  eighty-six  thou- 
sand dollars.  Now,  those  are  the  figures,  about,  as  I 
understand  them. 

The  Court :  Just  a  minute.  Mr.  Reporter,  are  you 
getting  all  that? 

The  Reporter:     Yes,  your  Honor.  [11] 

The  Court:  The  Court  can't  understand  it.  I 
want  to  be  sure  that  the  record  is  clear  on  it  so  that 
I  will  have  the  record  before  me. 

Mr.  Picco:  I  didn't  get  the  year  that  he  was 
talking  about  on  this.  I  don't  know  whether  he  men- 
tioned it  or  not. 

Q.  Would  you  speak  up  now,  Mr.  Oberbillig — 
direct  it  to  the  Court,  so  that  he  can  hear  you,  and 
would  you  repeat  for  the  Court  and  counsel  the  ex- 
perience you  have  had  in  the  development  of  mines  ? 
I  am  looking  for  your  training  and  qualifications  in 
developing  mines. 

A.  I  have  developed  mines  in  the  Sea  Foam 
(phonetic)  District,  the  Blank  Hornet  District,  the 
Yellow  Jack  District  and  numerous  other  districts 
in  Idaho  before  I  even  went  into  the  Yellow  Pine 
Section.  Is  that  better?  Can  you  hear  me? 

Q.  And  what  does  the  development — what  does 
that  work  consist  of,  generally — just  speaking  gen- 
erally? 

A.  Generally  in  tunnelling,  cross-cutting  and 
raises  and  in  some  instances  sinking. 
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Q.  Now,  have  you  had  any  experience,  training, 
in  the  operation  of  mines?  Have  you  been  engaged 
in  that  work  during  this  period  of  fifty-five  years 
you  mentioned? 

A.  Yes,  yes;  I  have  had  a  considerable  experi- 
ence, especially  with  the  Bradley  Mining  Company. 

Q.     What  mines  have  you  operated? 

A.  I  have  operated  the  Cinnabar  Mine,  that  is 
the  Hermes  [12]  Croup — quicksilver  property,  for 
nearly  five  years.  I  purchased  that  mine,  or  the  in- 
terest, rather,  from  the  Bonanza  Mines  Company 
in  '49,  and  I  carried  on  the  developments  there  with 
a  broken-down  mine.  I  had  everything  to  improve 
there.  The  works  was  caved  in. 

Q.  Now,  Mr.  Oberbillig,  during  this  period  of 
time  that  you  have  been  in  the  mining  business,  have 
you  had  experience  and  training  in  treatment,  re- 
fining and  other  metallurgical  aspects  of  mining? 

A.  Well,  I  first  started  out  when  I — when  I 
first  started  out  mining  I  was  a  professional  assayer 
and  I  had  a  considerable  knowledge  of  chemistry, 
and,  of  course,  all  those  things  are  of  a  great  help 
when  you  are  operating  a  mine,  because  you  can  do 
your  own  assaying,  do  you  own  metallurgical  work, 
and  carry  on  your  proposition  on  ores  that  would 
eventually  become  commercial. 

Q.  When  did  you  first  become  interested  in  the 
mineral  possibilities  in  the  Yellow  Pine  Mining  Dis- 
trict in  Idaho,  Mr.  Oberbillig?  A.     In  1916. 

Q.     Now,  what  was  the  nature  of  your  activities 
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in  connection  with  this  interest,  beginning  with  the 

time  of  your  earliest  visit  to  the  properties'? 

A.  When  I  first  went  in  there,  I  went  in  to  ex- 
amine the  Hermes  Group,  which  was  owned  by 
Pringle  Smith  (phonetic).  That  was  in  July  or  Au- 
gust of  1916,  and  I  was  very  elated  over  that  prop- 
erty, because  ores  just  stuck  out — large  croppings — 
quicksilver  [13]  ore,  but  the  property  was  so  iso- 
lated that  it  was  very  nearly  prohibitive  for  anyone 
to  undertake  to  try  to  operate  that  property  and 
operate  especially  commercially,  because  there 
wasn't  any  roads  in  the  country,  or  anything  like 
that,  see?  The  only  conveyance  we  had  in  there — 
only  transportation  was  by  pack  horse  and  pack 
string. 

Q.     What  did  you  do  in  there,  beginning  in  1916  ? 

A.  I  just  made  the  examination  and  then  I  cov- 
ered the — a  large  portion  of  the  district.  I  have  had 
a  great  deal  of  experience  in  geology  and  I  travel 
over  that  district  and  I  outlined  several  valuable 
ore  structures  that  perhaps  could  be  put  into  com- 
mercial use. 

Q.  Now,  w^ould  you  state  just  in  a  general  way, 
Mr.  Oberbillig,  how  the  seven  hundred  claims  re- 
ferred to  in  the  stipulation  were  assembled  into  the 
Petitioner  Corporation  ? 

A.  The  gathering  in  of  those  seven  hundred 
claims  run  over  a  considerable  period  of  time.  In 
many  places,  where  there  was  a  good  showing  of 
ore,  I  purchased  those  claims,  and  at  a  very  nominal 
figure.  I  would  like  to  go  back  to   '17—1917.  That 
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is  the  year — the  summer  when  the  United  States 
declared  war  against  Germany,  in  April,  and  then 
word  was  sent  out  for  miners  to  get  active  and  look 
up  certain  minerals.  Well,  I  knew  the  quicksilver 
was  there,  so  I  went  into  the  quicksilver  field;  and 
during  that  summer — during  the  summer  of  1918, 
the  Country  was  visited  by  several  eminent  geolo- 
gists from  Washington,  and  also  from  the  Bureau 
of  Mines  of  [14]  Idaho  and  the  University  of  Idaho, 
in  the  Geological  Department,  and  then,  of  course, 
it  meant  to  get  active,  because  the  Government  was 
demanding  some  strategic  minerals  from  that  ore. 
And  that  fall,  in  1918,  the  Armistice  was  signed 
and  we  were  all  there,  holding  property  with  the 
hope,  you  know,  that  we  might  get  along  a  little 
further  and  get  money  to  build  roads  in  there  and 
to  get  the  material  out  economically.  So,  pretty  near 
everybody  in  the  country  started  to  pull  out — 1 
stayed  with  the  country  and,  of  course,  it  meant  a 
lot  to  me  to  stay  with  the  country  because  I  had  an 
opportunity  to  purchase  a  lot  of  that  property  at 
practically  my  own  price,  and  when  I  would  pur- 
chase a  group  of  claims — now,  I  am  coming  back  to 
that — when  I  purchase  a  group  of  claims,  I  would 
protect  them  by  making  other  locations  along  the 
ore  structures  and  the  outline  of  the  ore  zone,  and 
so  I  kept  that  up  until  about  '31—1931,  and  I  built 
the  property  up,  you  might  say,  for  Mr.  Bradley  at 
that  time. 

Q.     Now,  going  back  to  the  years  immediately 
following  incorporation,   what   was  the   nature   of 
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your  developmental  work  on  the  properties  referred 

to  in  the  stipulation  as  the  Cinnabar  properties'? 

A.    Well,  on  the  Cinnabar  property,  you  see,  I — 
there  is  another  company  got  in  there  ahead  of  me 
and  that  was  called  the  Monumental  Mercury  Mines 
Comj)any  and,  of  course,  when  the  war  was  over 
with,  they  gave  up  hope.  Now,  this  Company  bought 
that  property  for  fifty  thousand  dollars.  They  paid 
five  thousand  dollars  on  it,  and,  well,  in  fact,  they 
run  out  of  money,  so  in  July  of  1920,  I  purchased 
that  property  from  Mr.  Smith  (phonetic),  who  had 
still —  [15]  had  the  title  to  it,  you  know,  and  if  the 
Monumental  Mercury  didn't  pay  the  five  thousand 
dollars  due  in  that  month,  the  property  would  re- 
vert back  to  him,  so  he  came  to  me  and  he  said  that 
he  would  sell  me  that  property.  I  told  him  that  I 
would  take  the  property  on  the  basis  of  thirty-five 
thousand  and  pay  him  in  six  months.  Now,  I  said, 
"That  is  an  incentive  to  you,"  I  says,  ''to  make  that 
deal  to  me."  And  he  saj^s,  "Well,  I  will  take  you  up 
with  it."  So  they  had  sold  eighty  thousand  shares  of 
stock,  and  at  that  time  I  planned,  you  know%  with 
the  stockholders  of  that  Compan}^ — at  least,  I  met 
with  them,  you  know,  and  they  says,  "Well,  are  you 
going  to  rob  us  out  of  our  holdings?"  I  says,  "No." 
I  says,  "T  am  going  to  give  you  stock — what  you 
paid  for,  because  I  had  the  benefit  of  your  work 
IliPi^e — you  develop."  That  was  about  eighty  thou- 
sand shares.  And  I  paid  Monumental  Mining  Com- 
pany  approximately   ten   thousand — ten   thousand 
dollars  for  this 
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Mr.  Picco:  Your  Honor,  I  want  to  object  to — Re- 
spondent doesn't  mind  giving  some  leeway  here  to 
just  what  developed  back  there,  but  it  is  difficult  to 
follow  as  to  whether  he  is  talking  about  the  prop- 
erty that  we  are  interested  in,  and  I  think  it  is  some- 
what material.  At  the  same  time,  I  don't  want  to 
curb  that  too  much,  because  the  Oregon  Chrome 
case  has — the  Court  did  mention  in  there  about  de- 
velopment, but  I  think  we  are  getting  a  little  off  the 
beaten  track. 

The  Court:  Well,  I  can't  see  what  bearing  it 
has,  but  I  am  going  to  hear  the  testimony,  Mr. 
Picco,  for  whatever  it  may  be  [16]  worth. 

Q.  Perhaps,  Mr.  Oberbillig,  now,  what  I  would 
like  you  to  tell  the  Court  at  this  time,  is  what  you 
did — what  the  Petitioner  Corporation  did  after  it 
was  formed  by  way  of  blocking  out  and  develo])iny: 
on  the  Cinnabar  property. 

A.     Well,  I  took  the  property  over 

Q.     Beginning  in  1921? 

A.     I  took  the  property  over  in  1921. 

Q.     By  that,  you  mean  the  Corporation  did? 

A.  The  Corporation  took  it  over,  and  I  immedi- 
ately started  the  work  of  development  and  building- 
camps  for  that  property,  and  then  I  built  some  of 
the  property  down — I  built  trails  around,  down  Cin- 
nabar Creek,  down  Sugar  Creek,  up  the  East  Fork 
to  Meadow  Creek,  so  that  I  would  have  a  later  sea- 
son, you  know,  to  deliver  supplies. 

Q.  Now,  did  you  have  crews  in  there  working  at 
that  time? 
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A.     I  had  three  crews  at  that  time  working. 

Q.     What  did  they  do? 

A.  They  were  developing — they  were  getting  in 
the  winter  supplies — now,  that  means  the  wood  and 
timber,  you  see,  for  mining — to  carry  on  mining 
throughout  the  winter. 

Mr.  Picco :     John,  what  year  was  this  ? 

Q.  Now,  this  w^as  approximately — this  was  soon 
after  1921  we  are  speaking  of,  is  that  correct? 

A.     That  is  the  winter  of  '21,  '22  and  so  on.  [17] 

Q.  In  the  years  immediately  following  incorpo- 
ration— now,  you  said  you  had  crews  in  there.  What 
did  those  crews  do,  did  they  open  up  tunnels'? 

A.  In  the  first  place,  they  got  out  their  timber 
for  the  winter  use,  see,  and  the  wood,  and  then  we 
went  to  work  and  we  were  developing,  you  see.  That 
is  where  I  developed  the  Meadow  Creek  Mine,  and 
put — ^well,  I  had  a  million  and  seven  hundred  thou- 
sand dollars  blocked  there. 

Q.    Wlien  was  that  blocked  out  ? 

A.     That,  I  had  that  blocked  out  by  19—1923. 

Q.     1923? 

A.     I  had  that  blocked  out  by  that  time. 

Q.  What  did  you  have  blocked  out  on  the  Cin- 
nabar by  1923? 

A.  Over  a  million  pounds  of  mercury,  and  that 
was  actually  blocked,  because  I  had  run  an  inter- 
mediate from  my  lower  works — had  that  ore  proven 
right  to  a  T. 

Q.  That  development  work  on  Cinnabar  then, 
had  the  ore  actually  blocked  out  in  '23  ? 
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A.    Yes. 

Q.  Now,  I  believe  you  have  mentioned — I  would 
like  to  ask  you  further  concerning  it — what  work 
did  you  do  on  the  Meadow  Creek  properties,  to 
block  out  the  ore  in  the  early  '20'^? 

A.  That  is  where  I  had  developed  a  million  and 
a  half  dollars,  according  to  my  figures. 

Q.    On  the  Meadow  Creek?  [18] 

A.     On  Meadow  Creek. 

Q.  And  that  is  a  part  of  what  is  now  referred 
to  as  the  Stibnite  properties  in  the  stipulation,  is 
that  correct? 

A.  Yes;  Meadow  Creek  is  part  of  it,  but  the 
Meadow  Creek  has  been  shut  doAvn  ever  since  1937. 

Q.  Now,  in  connection  with  this  development 
work — were  there  shafts  run — dug  and  tunnels  run, 
and  so  on? 

A.  There  were  just  tunnels,  cross-cuts  and  raises 
on  the  Meadow^  Creek  when  I  turned  the  property 
over  to  Mr.  Bradley. 

Q.  Now,  what  other  development  work — was 
there  trenching? 

A.  Well,  that  is  all  surface  work,  you  know, 
where  we  done  our  prospecting  along  the  strike  of 
the  zone. 

Q.     You  did  that  work  with  crews  at  that  time? 

A.     Yes. 

Q.     Did  you — ■ — 

A.  I  named  that  ore  structure  the  Meodow  Creek 
Fault  Zone,  see  ?  It  was  a  large  body  of  ore. 

Q.     Now,  this  work  was  done  by  the  Petitioner 
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Corporation,  United  Mercury?  A.    Yes,  sir. 

Q.     Did  you,  personally,  supervise  it? 

A.     Oh,  yes ;  I  personally  supervised  that. 

Q.     Did  you  go  in  there  on  the  property? 

A.  Yes;  there  is  some  winters  I  would  make  six 
trips  in  there  on  snowshoes,  every  month,  to  pay 
the  men.  [19] 

Mr.  Picco :    What  years  are  we  talking  about  ? 

Q.  Now,  this  is  again  speaking  of  the  early  years 
of  incorporation,  '21,  '2,  '3  and  '4,  is  that  correct? 

A.    Yes,  sir. 

Mr.  Picco:  This  may  seem  a  little  unusual.  I 
should  maybe  take  it  up  on  cross-examination,  but 
I  want  the  Judge  to  see  the  whole  picture.  When 
you  are  talking  about  ' 'blocking  out  ores,"  are  we 
talking  about  tungsten  when  we  do  that,  or  what 
are  we  talking  about? 

Mr.  Carver:    Well,  I  will  ask  the  witness 

Mr.  Picco :  I  wish  you  would  bring  that  out  now, 
if  you  will. 

Q.  Now,  you  blocked  out,  you  mentioned  quick- 
silver on  the  Cinnabar.  What  did  you  block  out  on 
Meadow  Creek?  What  ore  was  that  million  and  a 
half  you  referred  to  ? 

A.  Well,  now,  he  refers  to  tungsten  there, 
that 

Q.     Well,  just 


A.    would  take  me  to  the 

Q.     Just  answer — we  are  talking  about  the  early 
'20 's,  now;  what  ore  was  that? 
A.     That  was  gold  and  antimony. 
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Q.  That's  fine.  Now,  would  you  describe,  briefly, 
the  metallurgical  problems  which  existed  in  connec- 
tion with  the  ores  which  were  disclosed  in  these 
early  years  ? 

A.  Well,  the  Meadow  Creek  ores  and  especially 
all  gold-antimony  [20]  ores  of  that  vicinity — that 
is,  the  Yellow  Pine  Mining  District — consisted  of 
one  of  the  most  difficult  metallurgical  problems  ever 
known  in  ore  in  the  history  of  ore  treatment.  Now, 
there  is  no  question  about  that,  because  I  worked 
on  that  ore,  and  the  best  that  I  could  recover  was 
thirty  per  cent;  and,  of  course,  Mr.  Fred — F.  W. 
Bradley,  he  wouldn't  stand  back  against  anything — 
when  I  wrote  him  the  letter — it  was  just  a  hand- 
written letter,  he  says,  ' '  Of  course  I  am  interested, ' ' 
and  I  explained  everything  to  him,  and  he  come  in 
then,  ill  '27  and  took  that  property  over.  That  is 
what  held  us  up,  you  know,  was  the  metallurgical 
problems. 

Q.  Now,  during  the  early  1920 's,  Mr.  Oberbillig, 
did  the  Petitioner  Corporation  enter  into  any  ne- 
gotiations for  sale,  lease  or  other  contractual  dis- 
position of  the  properties?  Were  you  trying  to  get 
operating  companies  in  there  interested  in  them? 

A.  I  interested  the  Homestake  Mining  Company, 
and  they  sent  in  their  chief  geologist  in  1924  and  he 
was  very  elated  over  the  entire  set-up.  So,  I  told 
him,  I  says,  "You  had  better  wait  until  you  get 
your  samples  back  to  Lead,  South  Dakota."  And,  I 
says,  ''We  talk  about"— "Oh,  no,"  he  says,  "you 
come  on  right  along,  we'll  make  the  deal."  Right 
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away,  they  were  going  to  pay  a  million  dollars  cash 
at  that  time.  They  had  the  money.  So,  when  they 
worked  on  the  ore,  the  metallurgist  bluffed  and 
they  couldn't  cut  it.  He  claimed  they  were  covered 
thirty-five  per  cent. 

Q.     Now,  would  you 

A.     The  property  was  then — they  gave  up  the 
property.  They  [21]  tried  for  a  year  on  it. 

Q.     Now,  turn,  if  you  would,  and  address  your 
replies  to  the  Court,  so  that  he  can  hear  you  clearly. 
When  was  the  first  time  that  the  Bradley  interest 
came  in  and  became  interested  in  these  properties'? 
A.     In  May  of  1927. 
Q.     Now,  who  came  at  that  time  ? 
A.     His  experts — his  engineers. 
Q.     Who  was  Fred  W.  Bradley  in  the  mining 
business  at  that  time  ? 

A.     Well,  Mr.  Fred  Bradley  was  one  of  the  out- 
standing mine  operators  in  the  world.  He  was  the 
President  of  the  Bunker  Hill  and  Sullivan  and  had 
various  other  interests  all  over  the  Country. 
Q,     Where  was  his  headquarters? 
A.     San  Francisco. 

Q.  Now,  what  were  the  negotiations  that  took 
place  in  1927  concerning  these  properties  with  Brad- 
ley, and  what  properties  were  you  discussing  at  that 

time  ? 

A.  The  entire  field — the  Meadow  Creek  Group, 
the  Cinnabar  Group  and  Antimony  Ridge — they 
were  all  grouped  into  just  the  one  thing,  and  they 
all  belonged  to  the  United  Mercury  at  the  time. 
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Q.  Now,  at  that  time,  did  you  enter  into  an  op- 
tion agreement  with  the  Bradley  interests'? 

A.  Yes;  on  May  5th — on  August  5th,  1927,  we 
entered  into  the  first  contract. 

Q.  Now,  state  in  a  general  way  what  the  terms 
and  conditions  [22]  of  that  contract  were?  May  I 
approach  the  witness,  please,  your  Honor? 

The  Court:  You  may.  Is  that  an  exhibit  in  this 
case? 

Mr.  Carver:     Yes,  your  Honor. 

The  Court:    What  is  the  exhibit  number? 

Mr.  Carver :  It  is  not  an  exhibit,  I  beg  your  par- 
don. I  plan  to  oifer  it. 

The  Court:     Very  well.  Go  ahead. 

The  Clerk:     Exhibit  6  for  identification. 

(Petitioner's  Exhibit  6,  Witness  Oberbillig, 
marked  for  identification.) 

Q.  Now,  handing  you  what  has  been  marked  as 
"Exhibit  6  for  Identification,"  Mr.  Oberbillig,  I 
will  ask  you  if  that  is  a  copy  of  the  1927  agreement 
that  you  have  just  referred  to?  A.    Yes,  sir. 

Q.  That  is  the  contract  that  was  entered  into 
with  the  Bradley  Mining  Company  at  that  time? 

A.     That  was  the  first  contract. 

Mr.  Carver:  If  the  Court  please,  we  have  sub- 
mitted a  copy  to  counsel  and  have  submitted  the 
original  books  of  record  of  the  Corporation — they 
have  seen  the  contract.  We  do  not  have  an  executed 
original  other  than  the  official  one  in  the  corporate 
records. 

Mr.  Piceo:     We  are  willing  to  stipulate  that  in, 
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your  Honor.  I  am  acquainted  with  it.  I  have  looked 
it  over.  I  was  up  until  11:00  o'clock  last  night  look- 
ing over  this  stuff. 

The  Court :  And  you  are  willing  to  stipulate  that 
the  [23]  copy  marked  as  Exhibit 

Mr.  Picco:     Is  a  copy  of  the  original. 

The  Court:  Is  a  true  and  correct  copy  of  the 
original  ? 

Mr.  Carver:  With  one  exception,  if  the  Court 
please,  and  that  is  that  the  claims  listed  are  not  set 
forth  in  detail — I  think  it  may  be  stipulated  that 
they  were  the  same  ones  which  occur  in  the  later 
contracts.  They  are  referred  to  by  groups  and  we 
did  not  list  them. 

Mr.  Picco:  If  counsel  moves  for  admission,  I 
have  no  objection. 

Mr.  Carver :  T  move  the  admission  of  the  exhibit, 
your  Honor. 

The  Court:  Very  well.  As  there  is  no  objection. 
Petitioner's  Exhibit  Number  6  is  received. 

(A¥hereupon,  Petitioner's  Exhibit  6  for  Iden- 
tification, Witness  Oberbillig,  was  received  in 
evidence.) 

Mr.  Carver:  Now,  if  the  Court  please,  in  connec- 
tion Avith  this  exhibit,  there  were  subsequent  modi- 
fications and  so  on,  which  again  have  furnished  to 
counsel.  It  would  be  agreeable  with  us  to  have  the 
witness  just  summarize  that  there  were  such,  but  if 
counsel 

Mr.  Picco:     Why  don't  you  put  in  the  last  one 
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there  prior  to  '44 ;  leave  the  modifications  out  of  it. 

Mr.  Carver:  I  think  it  is  agreeable  with  counsel 
if  I  [24]  may  approach  the  witness  again,  your 
Honor. 

The  Court:     You  may. 

The  Clerk:     Exhibit  7  for  identification. 

(Petitioner's  Exhibit  7,  Witness  Oberbillig, 
marked  for  identification.) 

Q.  (By  Mr.  Cai*ver) :  Handing  you  what  has 
been  marked  as  "Petitioner's  Exhibit  7  for  identifi- 
cation," is  this  the  1939  contract  with  the  Bradley 
Mining  Company? 

A.     Yes,  sir;  that  is  what  this  is. 

Mr.  Carver:  I  believe  it  may  be  stipulated  by 
counsel  this  is  also  a  copy,  again  excluding  the  de- 
scription of  the  claims  of  the  1939  contract  with  the 
Bradley  Mining  Company. 

Mr.  Picco:  Respondent  has  no  objection  to  the 
introduction  of  that  in  evidence. 

The  Court:  Very  well,  there  being  no  objection, 
Petitioner's  Exhibit  7  is  received  in  evidence. 

(Whereupon,  Petitioner's  Exhibit  7  for  iden- 
tification, Witness  Oberbillig,  was  received  in 
evidence.) 

Q.     (By  Mr.  Carver)  :    Now,  Mr.  Oberbillig,  dur- 
ing 1944,   a  considerable  amount  of  tungsten   ore 
was  removed  from  the  so-called  Hennessey  Group. 
It  is  correct,  is  it  not,  that  this  was  the  ore  which 
resulted   in   the    values   in    question — that    is,    the 
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tungsten  which  Bradley  took  out  in  '44  came  from 

the  so-called  Hennessey  Group?  A.    Yes,  sir. 

Q.  The  Hennessey  Group  is  within  the  Stibnite 
property  and  [25]  identified  on  the  Exhibit.  Would 
you  tell  the  Court  what  the  Petitioner  Corporation 
did  with  respect  to  the  location  and  development, 
initially,  of  the  Hennessey  Group,  beginning  in  the 
early  1920's'? 

A.  Well,  in  1923,  I  constructed  this  trail  around, 
located  all  those  claims  and  I  didn't  want  to  record 
those  claims  that  year  because  I  had  so  many  claims 
to  do  assessment  work  on ;  and  that  fall,  in  October, 
Mr.  Hennessey  put  his  location  notices  on  them  and 
recorded  them.  That  was  a  very  tough  blow,  but 
even  at  that,  we  went  along,  and  in  19 — when  I 
made  the  deal  with  Mr.  Bradley  in  1927,  Mr.  Brad- 
ley purchased  those  claims  and  his  geologists,  his 
engineers,  failed  to  find  any  ore  after  Mr.  Bradley 
had  spent  in  the  neighborhood  of  thirty  thousand 
dollars. 

Q.  Now,  if  I  may  interrupt  you  to  clarify  the 
matter,  he  purchased  them  from  Hennessey,  is  that 
correct  ? 

A.  From  Hennessey,  yes,  which  was  the  Great 
Northern  Mines  Company  at  that  time, 

Q.  You  had,  prior  to  that,  located — actually  done 
some  work  on  them'?  A.     Yes,  and  lost  them. 

Q.  And  lost  them?  Now,  would  you  describe  for 
the  Court,  the  nature  of  the  ore  structure  on  the 
Hennessey  Group,  and  particularly  the  showings  as 
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disclosed  by  the  developing  and  prospecting  work 

which  your  Company  did  in  the  early  stages? 

A.  When  it  was  recommended  to  Mr.  Bradley  by 
his  chief  geologists  and  his  engineers  that  there 
wasn't  any  ore  there,  Mr.  [26]  Bradley  abandoned 
his  contract,  and  I  immediately  took  the  matter  up 
with  Mr.  Bradley  that  I  was  very  certain  that  his 
geologist  and  his  engineer  didn't  know  what  he  was 
talking  about.  Now,  Mr.  Hershey  (phonetic)  was  a 
very  eminent  geologist  and  recognized  so,  but  I  had 
done  small  development  work — shallow  cuts,  you 
know,  and  I  had  the  ore  well  determined  on  that 
property,  so  in  '33,  in  February,  I  went  to  San 
Francisco  and  told  Mr.  Bradley  the  whole  story, 
and  Mr.  Bradley  says,  "You  go  right  back  and  lo- 
cate that,  and  whatever  it  is,"  he  says,  ''you  think 
you  can  get  them  for  twenty  or  twenty-five  thou- 
sand dollars?"  I  saj^s,  "I  think  I  can,  and  we  will 
get  it  back  into  the  enterprise."  Well,  unfortu- 
nately, Mr.  Bradley  passed  away  in  July  of  that 
3^ear.  Then,  of  course,  we  had  that  cloud  again,  you 
know,  to  deal  with.  We  had  no  leader  then.  Mr. 
Phil  Bradley  was  a  very  good  man  and  a  fellow 
that  was  willing  to  take  a  chance,  so  it  was  a  little 
later  that  fall — the  mine  just  drug  along  then,  until 
a  little  later  that  fall,  Barney  Brooke  (phonetic) 
came  to  the  mine  with  his  engineer,  and  between 
Mr.  Brooke  and  myself,  we  straightened  things  out  ; 
and  although,  prior  to  that,  I  had  bought  fifty- 
one  per  cent  interest  in  the  Hennessey  Group,  and 
after  we  had  it  all  straightened  out,  why,  \he  prop- 
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erty  was  thrown  into  the  enterprise  then  so  that  we 

could  all  participate. 

Q.  The  United  Mercury  Mines  Company  then 
purchased  the  Hennessey  Group  and  turned  it  over 
to  Bradley  between  the  dates  of  the  1927  contract 
and  the  1939  contract? 

A.    Well,  it  went  into  the  1930  contract.  [27] 

Q.     After  1927?  A.    Yes. 

Mr.  Picco :  Have  him  explain  what  he  means  by 
the  word  ''enterprise,"  I  don't  understand  that. 

Q.  Now,  at  that  time,  Mr.  Oberbillig,  what  physi- 
cal work  was  being  done  on  the  properties  by  your 
Company  ? 

A.  Well,  I  carried  on  development  work  and 
proved  up  the  ore  so  that  Mr.  Phil  Bradley,  when 
he  came  in  that  fall,  so  he  could  see  what  these — 
this  work  resulted  in  the  proving  of  ore.  I  opened 
up  sufficient  ore — that  ore  structure  at  that  one 
point  was  about  five  hundred  feet  wide  and  about 
eight  hundred  feet  long.  That  is,  it  was  thoroughly 
definitely  proved  that  that  ore  was  there,  see? 

Q.  It  is  the  case,  isn't  it,  Mr.  Oberbillig,  that 
during  the  period  following  the  1927  contract  when 
all  of  these  properties  were  optioned  to  Bradley — 
that  was  all  the  properties  in  the  Yellow  Pine  Dis- 
trict— when  you  are  referring  to  the  "enterprise" 
you  are  referring  to  the  development  of  the  mineral 
potential  in  that  entire  area,  is  that  correct  ? 

A.  Well,  no;  when  I  was  referring  to  the  min- 
erals, I  was  referring  to  the  Hennessey  Group  at 
that  time. 
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Q.  I  see,  but  now,  when  you — in  your  negotia- 
tions with  Bradley 

A.     Included  everything. 

Q.     That  included  everything? 

A.     For  a  million  and  a  half  dollars.  [28] 

Q.  That  included  Cinnabar  and  it  included  the 
Stibnite  properties  and  the  Antimony  Ridge  prop- 
erties ? 

A.  Yes;  it  was  a  million  ^ve  hundred  and  fifty 
thousand  dollars  was  the  purchase  price. 

Q.     That  was  the  option  of  1927? 

A.     Yes,  sir. 

Q.  But  your  Company  continued  to  perform  de- 
velopmental work  after  that,  to  develop  it  for  that 
enterprise,  isn't  that  correct? 

A.  Oh,  yes;  I  kept  up  the  work.  I  located  hun- 
dreds of  claims  to  fill  in  all  over  for  the  enterprise. 

Q.     That  was  after  the  date  of— after  1927? 

A.     Yes,  it  was (unfinished  answer). 

Q.  Well,  what  mills  were  operating  on  the  prop- 
erties in  the  1930 's? 

A.  That  was  a  pilot  mill.  It  was  designed  to  con- 
centrate the  ore  and  besides  the  pilot  mill,  there  was 
a  roasting  plant  put  in  there  to  volatilize  and  free 
the  iron  concentrate  which  carried  the  gold  pyrites, 
you  see,  but  that  was  a  total  failure. 

Q.     AVho  put  that  mill  in? 

A.  Mr.  Bradley  put  that  in  and  it  was  quite  a 
disappointment  to  him,  and  then  the  mill  ran  at  a 
loss  for  approximately  eight  months. 

Q.     Now 
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A.  It  was  a  little  more  than  eight  months  run 
at  a  loss. 

Q.  During  the  period  after  1927,  when  this  first 
option  agreement  was  signed,  did  your  Corporation 
determine  at  any  time  [29]  that  the  Bradley  Min- 
ing Company  was  not  comfjlying  with  their  con- 
tractual duties  in  developing  the  property? 

A.     Did  what? 

Q.  Did  your  Corporation  determine  that  Brad- 
ley Mining  Company  was  not  living  up  to  the  terms 
of  its  agreement  ? 

A.  Oh,  the  Bradley  Mining  Company  lived  up 
to  the  terms  of  the  agreement  when  Mr.  Bradley 
was  alive  all  along  until  after  he  had  passed  away. 

Q.  Now,  after  he  had  passed  away,  particularly 
in  1939,  did  the  Corporation  determine  to  cancel 
that  contract? 

A.     The  '39  contract  was  a  new  contract 

Q.     To  cancel  the  1930  contract? 

A.  Yes;  it  cancelled  all  the  previous  contracts 
and  they  were  merged  into  the  '39  contract. 

Mr.  Carver:  May  I  approach  the  witness,  your 
Honor  ? 

The  Court :  You  may.  If  that  is  to  be  an  exhibit, 
you  had  better  have  it  marked  for  identification. 

Mr.  Carver:     Yes,  your  Honor. 

The  Clerk :    Exhibit  8  for  identification. 

(Petitioner's  Exhibit  8,  Witness  Oberbillig, 
marked  for  identification.) 

Q.     Now,  handing  you  what  has  been  marked  as 
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''Exhibit  8  for  identification,"  Mr.  Oberbillig,  is 
that  a  copy  of  a  resolution  of  your  Corporation  in 
1939,  concerning  the  performance  by  Bradley  of  the 
terms  and  conditions  of  the  contract  then  in  [30] 
effect?  A.     That  is  a  correct  copy  of  it. 

Q.  And  that's  a  copy  of  what  is  taken  from  the 
original  minutes  book  here  before  the  Court? 

A.    Yes,  sir. 

Mr.  Carver:  This  has  been  furnished  counsel, 
and  also  the  minutes  books  have  been  available. 

Mr.  Picco:     I  don't  have  a  copy  of  that. 

Mr.  Carver :  It  is  in  that  statement  which  I  fur- 
nished. 

Mr.  Picco :  There  were  a  lot  of  things  furnished, 
but  I  take  it  that  that  is  correct,  if  you  say  so. 

Mr.  Carver :     Yes,  it  is. 

The  Court:     There  is  no  objection? 

Mr.  Picco:     No  objection. 

The  Court:  Very  well,  there  being  no  objection, 
Petitioner's  Exhibit  Number  8  is  received  in  evi- 
dence. 

(Whereupon,  Petitioner's  Exhibit  8  for 
identification,  Witness  Oberbillig,  received  in 
evidence.) 

Mr.  Picco:  That  is  a  resolution.  What  year  is 
that? 

Mr.  Carver:     1939. 

Mr.  Picco:  1939 — that's  the  corporate  minutes — 
stockholders '  meeting  ? 

Mr.  Carver:     Stoekliolders'  meetino',  ves. 
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The  Court:  What  date  in  1939,  can  you  give  us 
the  date  of  it? 

Mr.  Carver:  That  date,  if  your  Honor  please,  is 
May  [31]  the  5th,  I  believe. 

The  Court :    Do  your  minutes  books  show  ? 

The  Witness:     Are  you  looking  for  that  one? 

Mr.  Cai-ver :     Yes,  for  that  one. 

The  Witness :  It  is  in  the  other  book.  The  resolu- 
tion is  in  the  other  book. 

Ml'.  Carver:  Well,  in  the  interest  of  time,  if 
youi-  Honor  please,  could  I  furnish  that  at  the  next 
recess  ? 

The  Court:    Oh,  yes;  that's  all  right.  You 

Mr.  Picco:  I  may  make  this  suggestion,  if  it  is 
convenient,  that  we  identify  the  corporate  minutes 
— the  two  books,  and  not  put  them  in  evidence,  but 
just,  if  necessary,  read  from  the  portions  that  are 
deemed  material. 

The  Court:  Well,  I  would  like  to  have  the  docu- 
ments into  evidence,  if  possible,  containing  a  cor- 
rect recital  of  those  minutes  rather  than  to  read 
them  into  evidence. 

Mr.  Picco:  I  may  have  occasion  to  go  into  the 
records  in  the  corporate  minutes  once  or  twice.  I 
don't  have  copies  made  out  of  that.  It  will  be  a  short 
— I  would  like  to  be  able  to  withdraw  some  of  that 
just  by  word  of  mouth  more  than  anything  else. 

Mr.  Carver:  The  date,  your  Honor,  was  March 
20th. 

The  Court :     Very  well. 

Q.     (By  Mr.  Carver)  :    What  was  the  purpose  of 
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the  United  Mercury  Mines  Company,  the  Petitioner 
Corporation,  in  turning  over  [32]  the  Hennessey 
Group  to  the  Bradley  interests  % 

A.  Well,  the  real  purpose  for  turning  that  over 
was  to  get  it  back  into  the  enterprise  and  that  we 
can  get  work  started  again.  Mr.  Bradley,  at  that 
time — I  think  it  was  '37,  I  am  pretty  sure,  he  closed 
Meadow  Creek  down  because  he  didn't  want  to  pay 
that  eminent  metallurgist  who  discovered  the  proc- 
ess for  putting  that  ore,  and  putting  the — working 
out  the  metallurgy  that  put  the  mine  on  its  feet.  Im- 
mediately, the  mine  went  from  the  red  into  the  black 
when  this  young  metallurgical  genius  had  that  proc- 
ess worked  out,  and  I  doubt  whether  there  was  an- 
other man  in  the  United  States  could  have  worked 
that  thing  out,  outside  of  him. 

The  Court:  Now,  the  Court  is  laboring  under 
the  impression  that  the  Mr.  Bradley  first  mentioned 
was  deceased  in  1930.  Now^,  is  there  another  Brad- 
ley coming  into  the  picture? 

Q.     Yes ;  if  you  will  identify  that,  Mr.  Oberbillig  ? 

A.  Yes;  that  was  Mr.  John — Mr.  Fred  Bradley 
worked  along — or  Phil  Bradley  worked  along  nice — 
that  was  a  brother  to  Fred  Bradley,  the  old  man — 
he  was  an  uncle  to  the  young  fellow  that  came  and 
took  charge  of  it  and  then  just  because  this  young 
metallurgist  was  to  have  a  royalty,  he  shuts  that 
mine  down. 

The  Court:  Well,  now,  which  one  of  them  was 
it  that  died  in  1930? 

A.     That  is  Mr.  Fred  Bradley. 
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The  Court:     And  when  you 

A.     No;  in  1933.  [33] 

The  Court:     '331 

A.    Yes. 

The  Court:  And  the  Bradley  you  are  speaking 
of  now  in  1939  was  Mr.  Phil  Bradley? 

A.     No ;  that  was  Mr.  John  D.  Bradley. 

The  Court:     John  D.  Bradley.  Very  well. 

A.     The  young  fellow. 

Mr.  Piceo:  If  your  Honor  please,  Respondent 
would  like  to  interject  a  comment:  In  our  stipula- 
tion, we  refer  to  the  word  "Bradley,"  and  we  are 
referring  to  the  Bradley  Mining  Company  where 
we  do  that,  and  I  think  that  it  might  be  agreeable 
with  counsel  that  when  we  use  the  word  '' Bradley" 
by  itself,  we  are  referring  to  the  Mining  Company ; 
and  when  we  are  referring  to  individuals,  we  should 
qualify  them  as  "Mr."  or  some  other 

The  Court :  Well,  the  given  name.  If  you  are  re- 
ferring to  Fred  Bradley,  call  it  "Fred  Bradley." 
If  you  are  referring  to  John  Bradley 

Mr.  Picco :  It  is  awful  easy  to  get  confused  about 
this,  because  we  don't  know  what  we  are  talking 
about  a  good  deal  of  the  time  here  with  all  these 
claims.  We  are  all  over  the  county  of 

A.     Well,  I  think  that  is  very  nice  of  you. 

Q.  (By  Mr.  Carver) :  Now,  Mr.  Oberbillig, 
would  you  describe  the  activities  of  your  Corpora- 
tion, the  United  Mercury  Mines  Company,  in  con- 
nection with  securing  the  Government  drilling  pro- 
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gram  for  these  [34]  properties,  and  particularly  the 

Hennessey  group? 

A.  I  had  opened  up  the  ore  during  '33,  before 
there  was  very  much  work  done  on  that,  but  we  had 
to  have  ore,  and — now,  in  1926  and  27,  I  worked 
down  there.  However,  the  property  was  already 
turned  into  the  Bradley  Mining  Company,  you  see, 
and  into  the  enterprise.  We  agreed  to  that  in  our 
contracts,  that  any  property  located,  you  know, 
within  the  exterior  boundaries  of  the  property  be- 
longed to  the  enterprise,  and  that  was  a  protection 
for  both  companies. 

Mr,  Picco:  The  "enterprise"  meaning  Bradley 
Mining  Company?  A.     That's  right. 

Q.  Now,  again,  Mr.  Oberbillig,  what  did  your 
Corporation  do  to  get  a  Grovernment  drilling  pro- 
gram on  this  particular  property? 

A.  In  1937,  I  took  my — all  the  pictures  that  I 
had — ^my  movie  reel  and  everything,  and  I  went  to 
Washington.  I  conceived  the  idea  that  the  prospec- 
tors were  extinct — we  didn't  have  any  of  the  old- 
time  prospectors  to  look  for  ore,  and  I  used  the 
argument  that  war  was  inevitable  with  Germany, 
so  I  talked  up  with  the  Bureau  of  Mines  and  Geo- 
logical Survey  whether  it  wouldn't  ])e  a  good  plan 
for  the  Government  to  put  on  a  drilling  program, 
and  I  had  a  very  favorable  response  from  the  Bu- 
reau of  Mines,  and  of  course,  I  was  well  acquainted 
with  several  congressmen  and  senators,  and  espe- 
cially with  Compton  White  from  Idaho,  who  was 
a  very  ardent  worker;   and  finally,  the  spring  of 


74  United  Mercury  Mines  Co.  vs. 

(Testimony  of  J.  J.  Oberbillig.) 

'39,  Congress  appropriated  the  money  [35]  for  the 

drilling  program  and  the  Bureau  of  Mines  gave  me 

the  opportunity  to  sign  the  first  contracts  that  were 

signed  in  the  United  States  to  drill  for  strategic 

minerals. 

The  Clerk:     Exhibit  9  for  identification. 

(Petitioner's  Exhibit  9,  witness   Oberbillig, 
marked  for  identification.) 

Q.  Handing  you  what  has  been  marked  as  '^  Ex- 
hibit 9  for  identification,"  Mr.  Oberbillig,  would 
you  state  what  that  is? 

A.     That  is  the  contract  with  the  Government. 

Q.     That  is  the  Minerals  Exploration  Contract? 

A.     Yes. 

Q.  And  what  properties  did  that  have  reference 
to? 

A.     That  had  reference  to  the  Hennessey  Group. 

Q.     Did  you  execute  that  contract?  A.     Yes. 

Q.  Along  with  Bradley  and  the  United  States 
Govermnent?  A.     Yes.  Now 

Q.     This  is  an  original  copy,  is  it  not? 

A.     Yes,  that's  all  light. 

Mr.  Carver :  Copies  have  been  furnished  to  comi- 
sel.  A.    We  want  to  expedite  this. 

Mr.  Carver :  We  would  like  to  introduce  this  into 
evidence. 

Mr.  Picco :  I  would  like  to  ask  a  question  about 
this.  Now,  Mr.  Oberbillig — John  D.  Bradley  sigTdng 
for  Bradley  Mining  Company  on  this,  did  he  [36] 
not  ?  A.     Yes. 
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Mr.  Picco :  And  he  participated  in  this  as  much 
as  you  did,  did  he  not? 

A.  Yes,  sir.  No,  not  in  the — ^he  had  nothing  to 
do  with  it.  We  were  to  drill  this  the  previous  year, 
but  he  run  us  off,  and  then  I  had  the  Bureau  of 
Mines  come,  and  then  we  signed  with  Bradley  that 
contract.  That  is  the  copy  of  the  original  contract 
all  right.  Yes,  sir. 

Mr.  Picco:     Well,  just (interrupted) 

A.  Bradley  wanted  his  name  attached  to  it  be- 
cause all  the  other  contracts  were  signed  by  me,  you 
know,  and  I  figured  that  I  could  sign  the  contracts 
to  drill  because  he  only  had  an  option  on  the  prop- 
erty. 

Mr.  Picco:  Now,  Mr.  Oberbillig,  you  couldn't 
have  gone  out  and  drilled  without  his  permission, 
could  you? 

A.  Well,  I  don't  know.  Probably — we'd  have 
probably  tried  it. 

Mr.  Picco :  You  want  to  tell  the  Court  then  that 
this  signature  is  on  here  simply  because  he  wanted 
to  sign  it;  not  because  it  was  necessary? 

A.  Oh,  he  didn't  like  it  at  all.  I  mil  explain  that 
to  the  Court: 

Mr.  Picco:     I  wish  you  would. 

Mr.  Carver:  If  the  Court  please,  I  would  like 
to  state  at  this  time  that  it  probably  is  more  proper 
for  cross-examination  [37]  than (interrupted) 

Mr.  Picco:  You  are  right.  I  have  no  objection 
to  this,  your  Honor. 

The  Court:     Very  well,  there  being  no  objection, 
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Petitioner's  Exhibit  Number  9  is  received  in  evi- 
dence. 

(Whereupon,  Petitioner's  Exhibit  9  for  iden- 
tification, witness  Oberbillig,  was  received  in 
evidence.) 

Q.  (By  Mr.  Carver) :  Now,  after  that  contract 
was  signed,  did  the  drilling  take  place  on  those 
properties  ? 

A.  Some  time  afterward  a  little.  Mr.  Jackson 
(phonetic),  the  Chief  Engineer  of  the  Bureau  of 
Mines,  telephoned  me  from  Las  Vegas,  and  he  says 
"I  guess  we  won't  have  a  chance  to  drill  that  pet 
property  of  yours?"  Well,  I  says,  ''You  come  on," 
I  says,  ''I  think  we  can  drill,"  I  says,  ''I  assure 
you  that  we  can  drill."  So  they  came  and  then  Mr. 
Jackson  and  Mr.  Gardiner  and  Mr.  Lorraine  (all 
phonetic),  we  visited  the  properties  that  they  had 
previously  drilled.  Then  I  took  them  over  and  in- 
troduced them  to  Mr.  John  Bradley  and  he  was 
kind  of  cold,  you  know.  I  says,  "We  are  going  to 
drill."  So,  when  they  stood  around  there  and  Mr. 
Jackson  says  to  me,  "My  God,  John,"  he  says,  "are 
you  going  to  drill  this  ground  heref"  I  says,  "We 
sure  will."  I  says,  "We  sure  will."  I  says,  "There 
is  a  lot  of  compound  faulting  here  and  I  look  for 
a  big  mine  here  for  antimony  and  we  are  liable  to 
have  it,"  and  I  says,  "and  we  will  need  that  metal." 
I  says,  "I  didn't  knov*'  anything  about  the  tung- 
sten." The  first  hole  that  was  put  down,  through 
thirty-five    feet   of   debris    [38]    disclosed   seven — ■ 
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thirty-two  feet  of  tungsten  ore — high-grade  tung- 
sten ore. 

Q.     That  was  the  first  discovery  of  tungsten? 

A.  First  discovery  of  tungsten  ore  and  then  we 
drilled  six  or  seven  more  holes  there,  and  then  we 
worked  out  the  1941  contract. 

Q.     Now,  you  were  there (interrupted) 

Mr.  Picco:  If  your  Honor  please,  I  want  to 
tie  this  witness  down  to  some  of  the  years  here.  I 
mean,  he  is  rambling  all  over  the  place,  and  I 
don't  mind  that  so  much  if  he  would  just  tie  it 
into  the  property  and  into  the  year. 

The  Court:    Yes.  Well,  let  us  have  that  clear. 

Q.     What  year  did  that  drilling  take  place? 

A.  The  drilling  took  place  during  July — either 
July  or  AugTLst  of  1941. 

Q.     That  was  under  the  terms  of  this  contract? 

A.     Yes,  sir. 

The  Court:  Under  the  1939  contract  and  your 
contract  with  the  Government? 

A.  Yes,  that  was  done  under  that  contract — 
1939. 

Q.  And  you  were  there  representing  your  Com- 
pany and  participating  in  that  progTam  at  that 
time,  is  that  correct? 

A.  I  was  there  practically  all  the  time  to  see 
what  the  results  would  be. 

Q.  Now,  you  mentioned,  I  beheve,  that  you  had 
the  Bureau  of  Mines — came  in  there  after  1939. 
Would  you  state  to  the  Court  what  [39]  activities 
your  Company  performed  in  this  prospecting  and 
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other  work  in  which  you  were  assisted  by  the  Bu- 
reau of  Mines,  beginning  in  1939  up  to  1944? 

A.  The  Bureau  of  Mines  finished  drilling  on 
tMs  that  summer,  on  the  Hennessey  Group,  and 
then  the  next  year,  they  went  over  onto  Cinnabar 
and  drilled  that.  I  run  into  the  same  difficulty  there 
because  the  Bonanza  people  didn't  want  any  inter- 
ference with  the  Grovernment.  Now,  those  were  the 
only  properties  been  drilled  at  that  time. 

Q.  Were  Bureau  of  Mines  personnel  on  the 
grounds  prior  to  this  drilling  ?  A.     Prior  to  it  ? 

Q.     Prior  to  the  1941  drilling? 

A.  Mr.  Lorraine  (phonetic)  was  there— he  was 
the  one — he  was  the  Chief  at  that  time  in  the  field, 
you  know,  for  the  drilling  program. 

Q.     That  was  prior  to  the  drilling? 

A.  And  he  was  refused  permission  to  drill  on  the 
Hennessey  property  in   '40. 

Q.    Who  took  him  in  there?  A.     Huh? 

Q.     Who  took  Mr.  Lorraine  in  there? 

A.  Oh,  Mr.  Lorraine  went  in  himself.  I  had 
taken  him  in  there,  and  he  knew  the  country. 

Q.  Now,  .i^ist  to  tie  it  down,  this  tungsten  dis- 
covery on  the  Hennessey  Group  was  at  the  place 
where  the  big  mine  operated  which  [40]  produced 
the  values  in  1944,  is  that  correct? 

A.     That  is  correct,  yes. 

Q.  That  is  what  they  call  the  '^  common  pit'^ 
there  ? 

A.    Yes,  the  big  pit,  and  that  pit  produced  far 
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in  excess   of  twenty-five  million.   Bradley   had   so 

stated  in  his  affidavit  in  the  other  case. 

Q.  Now,  beginning-  in  1921  up  through  19 — the 
end  of  '43,  what  was  the  total  capital  investment 
of  your  Corporation  in  work  on  these  properties? 

A.     Oh,   around  four-hundred  thousand  dollars. 

Q.  Was  the  matter  of  the  cost  for  the  capital  in- 
vestment the  subject  of  a  revenue  examination  about 
1937?  A.     AVasawhat? 

Q.  Didn't  your  Corporation  have — didn't  the 
matter  of  these  values  come  into  controversy  con- 
cerning some  income  tax  liabilities  in  the  early  30 's? 

A.     That  was  in  '36— either  '35  or  '36. 

Q.  And  at  that  time,  Mr.  Oberbillig,  did  you  and 
the  Internal  Reveiuie  Department  come  to  an  agree- 
ment concerning  the  amount  of  your  capital  invest- 
ment as  of  that  time'? 

A.  I  wish  I  knew  the  young  fellow 's  name — ^he  is 
here  connected  with  the  Bureau — with  the  Revenue 
Department — I  don't  know  his  name.  He  and  my 
secretary,  who  was  a  very  high-class  and  honorable 
man — he  was  \\4th  me  for  fourteen  years,  and  he 
had  the  idea  that  the  United  Mercury  should  have 
its  capital  investment  back  [41]  before  it  had  to  pay 
income  tax,  so  Mr.  Calch  (phonetic)  was  sick  and 
he  left  me  and  I  hired  Mr.  Middleton  (phonetic) 
then,  and  we  went  to  Salt  Lake  City  and  we  worked 
out  that  proposition  there,  and  well,  the  tax  people 
in  Salt  Lake  then  told  me  that — we  were  kidding  a 
little,  too,  and  he  says,  "Well,  you  have  got  us 
hooked  for  al)out   two   thousand   dollars."   I   says, 
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*'How  come?"  He  says,  ''The  Statute  nm  against 

you." 

Mr.  Picco:  If  your  Honor  please,  I  think  so 
much  of  this  is 

The  Court:    Yes,  that  is  immaterial. 

Mr.  Carver:  May  I  approach  the  witness,  your 
Honor? 

The  Court:  You  may.  The  conversations  are  not 
material  in  this. 

The  Clerk:     Exhibit  10. 

(Petitioner's  Exhibit  10,  witness  Oberbillig, 
marked  for  identification.) 

Q.  I  hand  you  what  has  been  marked  as  "Ex- 
hibit 10  for  identification."  Is  this  the  evaluation 
report  you  got  from  the  Internal  Revenue  Depart- 
ment involving  the  years  in  question,  1933  and  4? 

A.    Yes,  I  am  sure  this  is. 

Q.     This  came  from  the  records  of  the  Company  ? 

A.  Yes,  this,  I  am  pretty  sure  that  that  is  the 
same  one. 

Mr.  Carver:  Now,  I  have  previously  shown  this 
to  counsel.  I  am  sure  that  he  hasn't  had  time  to 
make  a  study  of  it. 

Mr.  Picco:  I  don't  remember  reading  it.  I  would 
like  [42]  to  look  at  it. 

(Document  handed.) 

A.  Well,  anyway,  Mr.  Picco,  whatever  that  was, 
you  know,  when  he  said  that  I — ^my — Statute  had 
run  against  him,  I  told 

Mr.  Carver :     Well,  noAV,  the  Court  ruled  that 


The  Court :     That  is  not  material  in  this  case. 
A.     Oh,  that's  out? 
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Mr.  Picco :     Were  you  introducing  this  ? 

Mr.  Carver:  We  offer  this  in  evidence  for  the 
purpose  of  showing  that  as  of  1933,  the  capital  in- 
vestment was  about  three  hundred  and  thirty  thou- 
sand dollars,  based  upon  the  valuation  engineer's 
report,  which  this  is — it  is  a  carbon  copy.  We  do 
not  have  the  original. 

Mr.  Picco:  I  would  like  to  ask  a  question:  Do 
you  know  anything  about  this  report?  Who 
signed  it? 

A.  Marcell  (phonetic) — not  Marcell,  but  I  just 
can't  think  of  the  fellow's  name. 

Mr.  Picco:  This  wasn't — this  was  addressed  to 
the  Internal  Revenue  Agent  in  Charge,  Salt  Lake 
City? 

A.    Yes,  he  is  the  big  man  in  there. 

Mr.  Picco:  You  are  not  familiar  with  anything 
that  was  done  here  or  how  this  was  prepared  ? 

A.  Oh,  I  sit  all  through  it,  you  know,  but  I  don't 
remember  very  much  about  it.  All  I  remember,  you 
know,  I  straightened  out  [43]  my  account  with 
them — whether  Statute  or  no  Statutes. 

Mr.  Picco:  You  don't  know  whether  it  was  re- 
ferring to  valuation  of  the  mining  claims  or  what  it 
is,  do  you? 

A.  Oh,  I  know  they  put  a  certain  valuation  on 
it,  and  I  let  it  go. 

Mr.  Carver:  I  believe  it  speaks  for  itself,  Mr. 
Picco. 

A.     I  think  it  was  around 

Mr.  Carver:  This  is  a  Government — this  is  a 
Government  report. 
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Mr.  Picco:  Your  Honor,  I  absolutely  object  to 
this  going  into  evidence.  I  see  that  it  has  no  materi- 
ality. In  fact,  this  witness  can't  identify  this  prop- 
erly— can't  tell  us  what  it  is.  It  could  be  referring 
to  a  thousand  other  things.  It  is,  as  I  examine  this 
— it  is  going  to  the  Internal  Revenue  Agent  in 
Charge  in  Salt  Lake  City.  To  whom  is  it  going? 

Mr.  Carver:  It  is  signed  by  the  Internal  Reve- 
nue— it  is  shown — it  is  a  copy  showing  the 

The  Court:    Let  me  see  the  document,  please. 

Mr.  Picco:  I  want  the  Court  to  look  at  this.  I 
do  think  we  are  getting  rather  far  afield.  I  don't 
think  that  this  helps.  I  think  he  may  make  his  own 
statement  as  to  his  own  knowledge  of  things.  I  don't 
see  why  we  have  to  pick  on  the  private  correspond- 
ence of  the  Internal  Revenue  Service  to  prove  any- 
thing in  this  case. 

(Document  handed.) 

Mr.  Picco:  I  further  object  on  it  that  if  it  is  an 
agreement  [44]  of  the  value,  that  is  not  the  material 
thing.  If  he  wants  to  testify  of  his  own  knowledge 
what  it  is,  your  Honor,  and  has  knowledge,  that 
would  be  more  proper.  Not  only  that — I  just  glanced 
at  that — I  haven't  had  time  to  examine  it.  It  looks 
to  me  like  that  it  is  really  covering  the  whole 
county — Valley  County,  Idaho.  It  doesn't  apply  only 
to  the  property  in  question. 

The  Court:  Well,  there  is  some  e^ddence — there 
is  some  indication  that  this  was  a  report  supplied 
him  by  J.  D.  Carr,  Engineer  Revenue  Agent,  and 
it  does  indicate  what  the  Revenue  Agent  said  that 
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may  be  accepted  as  the  actual  cost  of  the  proper- 
ties. And  this  is  directed,  of  course,  to  the  Internal 
Revenue  Agent  in  Charge.  I  take  it  the  original  re- 
port was  sent  to  him  and  a  copy  of  the  report  was 
sent  to  this  party.  While  I  may  say  that  it  is  not 
absolutely  binding,  it  is  some  indication  of  the  value 
of  the  property  and  I  wish  you  would  look  it  over. 
We  are  going  to  recess  now  for  about  ten  minutes, 
and  look  it  over,  and  if  it  will  be  of  any  benefit  to 
the  Court,  why,  I  would  be  glad  to  have  it. 

Mr.  Picco:    Yes,  your  Honor. 

The  Court:  And  if  you  can  withdraw  your  ob- 
jection, I  will  appreciate  it. 

Very  well,  we  will  be  in  recess  for  about  ten 
minutes. 

(Whereupon,  a  recess  was  taken  at  11:15 
o'clock  a.m.  until  11:35  o'clock  a.m.,  at  which 
time  the  hearing  reconvened,  with  the  parties 
heretofore  mentioned  being  present.) 

The  Court :  Very  well,  you  may  proceed,  gentle- 
men. [45] 

Mr.  Picco:  If  your  Honor  please,  we  were  dis- 
cussing this  Exhibit  10.  Respondent  has  interjected 
an  objection  and  we  maintain  our  objection,  that  it 
is  not  material;  secondly,  that  this  person  cannot 
properly  identify  this  and  lay  the  foundation  for  the 
entry  of  this  in  evidence ;  third,  this  deals  in  valua- 
tions and  doesn't  go  into  costs — doesn't  show;  and 
fourthly,  as  far  as  I  can  see,  it  is  referring  to  claims 
that  may  not  have  a  thing  to  do  with  the  particular 
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piece  of  property  we  have  in  evidence  and  in  this 

proceedings. 

Mr.  Carver :  As  to  the  last  point,  your  Honor,  we 
can  further  identify  those — they  are  the  same.  As 
to  the  earlier  points,  it  is  corroborative,  we  will 
admit,  but  we  think,  nevertheless,  that  it  is  relevant 
and  it  is  competent,  because  it  tends,  by  a  carbon 
copy  of  a  report,  that  the  Government  back  up  what 
this  witness  has  said  about  what  he  had  in  this 
property  by  way  of  cost — to  show  a  substantial 
figure. 

The  Court:  Well,  I  am  going  to  admit  it  for 
what  it's  worth.  I  am  going  to  overrule  your  objec- 
tion, but  I  will  say  this,  if  I  find  that  it  is  incompe- 
tent and  irrelevant,  I  am  going  to  disregard  it,  so 
don't  rely  on  that  entirel}^  in  your  proof  of  valua- 
tion. 

Mr.  Carver:    That's  agreeable,  your  Honor. 

(Whereupon,  Petitioner's  Exhibit  10  for 
identification,  witness  Oberbillig,  was  received 
in  evidence.) 

Q.  (By  Mr.  Carver) :  Mr.  Oberbillig,  I  ask 
you  about  the  nature  of  the  cost  of  the  capital  com- 
mitment in  these  properties —  [46]  what  was  your 
— ^how  much  money  was  raised  and  put  into  these 
properties  during  the  period  from  the  time  of  in- 
corporation up  until  1944? 

A.  There  would  be  around  four  hundred  thou- 
sand dollars  through  the — yes,  a  little  more,  prob- 
ably, four  hundred  and  fifty  thousand,  through  the 
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sale  of  stock.  But  you  know,  in  the  early  stages,  the 
stock  was  sold  at  five  cents  a  share  and  in  many 
cases,  I  gave  back — or  paid  back  the  money,  you 
see,  that  they  had  put  in,  and  give  them  eight  per 
cent  interest  on  it,  and  then  I  resold  the  stock  at 
ten  cents  and  took  and  put  the  money  into  the 
treasury,  and  I  think  that  there  was  something  like 
eighty  thousand  dollars  went  into  the  treasury.  I 
know  it  is  passed  seventy  thousand  from  there 

Q.     The  money 

A.    the  money  that  was  spent  would  raise 

the  ante. 

Q.  The  money  that  was  raised  was  spent  on  the 
property,  is  that  correct?  A.     Do  what? 

Q.     The  money  went  onto  the  property? 

A.     Oh,  yes,  every  bit  of  it  went  on  the  property. 

Q.     What  was  your  salary  during  this  period? 

A.  Seventy — I  drew  around  seventy-five  dollars ; 
then  for  a  long  period,  thirty-five  dollars  a  month. 

Q.     A  month  ? 

A.  Then  I  think  there  was  one  time  there  I 
drew  a  hundred  and  [47]  fifty  dollars.  But  I  all  the 
way  through  paid  my — all  my  expenses  in  raising 
this  money,  except  for  one  hundred  dollars,  and  I 
don't  know  how  that  got  on  the  books. 

Q.  And  the  money  that  you  raised  then,  did  not 
go  for  administrative  overhead  for  you,  for  salaries 
and  such  as  that — went  on  the  property? 

A.     Oh,  yes. 

Q.     Now,  what  was  it  used  for  on  the  property  ? 
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A.     For  development  and  to  improve  the  prop- 
erty, and  to  keep 

Q.    What  was  done 


A.     ^things  a  going. 

Q.     I  beg  your  pardon  ? 

A.     And  to  keep  things  a  going. 

Q.     What — salaries 

A.  And  I  paid — I  paid  my  secretary  and  auditor 
seventy-five  dollars  a  month,  you  know.  That  was  a 
lot  of  money. 

Q.  But  you  raised  over  four  hundred  thousand 
dollars  and  spent  it  on  this  property,  is  that  correct*? 

A.     Oh,  yes,  it  was  more  than  that  spent. 

Q.     Speak  up  so  the  Court  can  hear  you. 

A.     I  say  there  was  more  than  that  spent  there. 

Q.     On  the  property  ? 

A.    You  see,  we  sold  ore,  too,  you  know. 

Mr.  Carver:  May  I  approach  the  witness,  your 
Honor?  [48] 

The  Clerk:     Exhibit  11  for  identification. 

(Petitioner's  Exhibit  11,  witness  Oberbillig, 
marked  for  identification.) 

Q.  Handing  you  what  has  been  marked  as  "Ex- 
hibit 11  for  identification,"  being  a  group  of  three 
photostats,  state  if  you  will  what  those  are? 

A.  This  is  the  entire  group  up  to  1930  of  the — 
what  we  always  called  the  Meadow  Creek  and  Cin- 
nabar Group  and  the  Sugar  Creek  Group. 

Q.     That  is  a  map,  is  it  not? 

A.  That  is  the  map — that  is  the  map  made  by 
myself  at  that  time. 
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Q.     And  what  are  the  next  two  documents'? 

A.  Those  are — those  are  photostats  that  I  got 
from  the  Hennessey — had  them  made  for  the  Hen- 
nessey property  and  it  Avould  give  Mr.  Picco  a  more 
clearer  idea  of  the  location,  is  that  right? 

Mr.  Picco:  It  wouldn't  give  me  a  more  clear 
picture. 

Mr.  Carver:  Now  if  the  Court  please,  these  we 
offer  into  e^ddence  as  the  detailed  representation  of 
the  exhibit,  particularlj^  the  Stibnite  property,  and 
then  the  detailed  showing  on  the  other  tw^o  as  to 
the  Hennessey  property — a  bigger  scale  drawing  of 
the  Hennessey  property. 

The  Court:  I  take  it  counsel  for  Respondent 
would  be  glad  to  receive  it  and  would  have  no  objec- 
tion to  it,  is  that  correct? 

Mr.  Picco:  I  have  no  objection  if  it  is  for  that 
purpose.  [49]  In  other  words,  it  explains  Exhibit 
3-C  a  little  better? 

Mr.  Carver:     That's  all. 

Mr.  Picco :  Because  it  won't  be  of  too  much  help 
to  me,  because  there  is  too  much  data  on  it. 

The  Court:  Petitioner's  Exhibit  Nmnber  11  is 
received  in  evidence.  And  I  don't  know  whether  the 
record  shows  that  Exhibit  Niunber  10  was  received. 
It  show^ed  that  the  objection  was  overruled,  but  to  be 
on  the  safe  side,  let  the  record  show  that  Exhibit 
10  was  also  received  in  evidence. 

(Whereupon,  Petitioner's  Exhibit  11  for 
identification,  witness  Oberbillig,  was  received 
in  evidence.) 
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Q.  (By  Mr.  Carver) :  Now  directing  your  at- 
tention, Mr.  Oberbillig  to  the  period  subsequent  to 
the  1941  contract,  and  particularly  in  the  winter  of 
1943 — what,  if  anything,  did  your  Corporation  do  to 
assist  in  the  operation — participate  in  the  operation 
of  this  Stibnite  property? 

A.  In  1943,  the  Idaho  Power  had  made  the  state- 
ment that  it  would  be  practically  impossible  for 
them  to  get  electricity  into  Cinnabar  and  perhaps 
not  into  Stibnite.  So,  I  was  meeting  with  the  Presi- 
dent then,  with  that,  and  I  told  him  that  I  would 
have — I  would  make  arragenments  to  assist,  so  I  put 
two  l)ig  D8  Caterpillars  on — ^never  charged  them  a 
cent  for  it,  and  finished  the  highway  and  we  had  our 
wires  and  everything  up  for  the  Cinnabar  Group, 
and  then  I  took  my  Cats  and  went  over  on  the 
Meadow  Creek  side,  clear  over  to  No  Man  (phonetic) 
and  constructed  that  road  and  pole  [50]  line  for 
the  Idaho  Power  and  the  Idaho  Power  workmen 
had  made  affidavits  to  that  effect,  that  I  don't  think 
are  in  this  case.  They  were  in  the  Bradley  case,  and 
all  that  was  done  without  charge. 

Q.  So  in  the  winter  of  '43,  you  did  certain  road 
work  to  build — on  behalf  of  a  transmission  line? 

A.  That  was  all  for  the  transmission  line,  and 
then,  of  course,  I  had  done  a  lot  of  work  on  the  Mid- 
night Group,  opening  up  ore  in  '23  and  also 

Q.     In  '43? 

A.  I  mean  '43  and  then  '44,  and  even  in  '45,  on 
the  Smokey  Ridge  and  those  other  groups  on  which 
Bradley  had  an  option. 
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Q.  Describe  what  is  the  Midnight  Group  now? 
That's 

A.  The  Midnight  Group  lies  on  the  east  side  of 
the  Meadow  Creek  Group  and  is  adjacent  to  the 
Meadow  Creek — joins  up  with  it. 

Q.  That  is  described  in  the  1941  contract  under 
a  separate  option,  is  that  correct? 

A.  Yes,  but  there  was  no  charge  made  for  the 
Midnight  Group  when  it  was  put  in. 

Q.  Now,  what  work  did  you  do  on  the  Midnight 
Group  during  this  period  then — what  develop- 
mental work  did  you  do  ? 

A.  I  opened  up  ore  with  the  Cats  on  that — on 
the  original  Midnight  claim  and  also  on  the  Garnet 
(phonetic)  Creek  claim. 

The  Court:  Now,  when  did  you  do  that?  What 
year?  [51] 

A.  That  was  in  '23  and — I  mean  '43  and  '44.  It 
all  linked  together  in  those  years. 

Q.  You  were  actually  then,  on  the  Midnight 
property,  doing  work  at  your  expense  on  the  Mid- 
night Group?  A.     Oh,  yes. 

Q.     AVhich  was  under  option  to  Bradley? 

A.     Yes,  sir. 

Q.     And  the  Bradley  Company  later  took  it  over? 

A.     Yes,  sir. 

Q.     Now,  when  did  they  take  it  over? 

A.  I  think  that  deal  was  made  in  thirty — in  '43 
—the  fall  of  '43— I'm  sure  it  was  in  the  fall  of  '43. 
It  might  have  extended  into  '44. 

Q.     Now,  you  had  these  Cats  and  what  were  they 
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doing  again?  What  work  was  performed?  What 

type  of  work? 

A.  They  done  the  building  of  the  roads  so  we 
could  get  the  material  in  to  build  the  powerline. 

Q.  And  with  reference  to  the  Midnight  Group, 
what  was  done  there? 

A.  That's  where  we  crossed  the  Midnight  Group 
— ^we  crossed  the  Meadow  Creek  Group,  we  crossed 
the  Midnight  Group  to  get  into  the  Cinnabar  Group. 

Q.  But  on  the  Midnight  Group,  did  you  do  any 
developmental  work? 

A.  Oh,  yes,  we  run — the  roads  were  run  and  we 
cut  the  ore  [52]  all  along  there  on  that  ore  struc- 
ture there. 

Q.  Now,  explain  to  the  Court  if  you  will  what 
you  mean  by  ''cutting  the  ore"? 

A.     Well,  opening  it  up,  that's  what  that  means. 

Q.     With  what? 

A.     With  the  Cats — with  a  Caterpillar,  you  know. 

Q.  Just  describe  in  some  detail  how  that  works, 
if  you  would,  so  the  record  will  show  that. 

A.  Well,  we'd  get  on  to  the  ore  vein  and  plow 
out  the  ore  to  see  how  extensive  it  would  be — we 
would  have  some  way  to  figure  out  how  extensive 
it  would  be.  Now,  I 

The  Court:  Was  there  an  overburden  or  some- 
thing on  the  ore  that  you  removed  with  the 

A.  Oh,  yes,  you  know,  and  get  it  cleaned  off.  On 
Antimony  Ridge,  I  entirely  mined  with  the  Cater- 
pillar and  took  out — I  think  it  figured  something 
like  a  hundred  and  ninety  thousand  dollars. 
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Q.  Would  you  describe  for  the  Court  what  the 
terrain  is  like  on  these  groups  ?  A.     The  what  ? 

Q.  What's  the  terrain  like — what's  the  nature  of 
the  hills,  are  they  steep  or  flat — ^what  type  of  coun- 
try is  it  ?  Give  the  Court  a  verbal  picture  of  that  ? 

A.  Well,  we  were  close — when  we  were  digging 
out  for  that  stuff  on  Midnight,  we  were  very  close 
to  the  top  of  the  hill  then,  where  it  rounded  off, 
and  on  both  sides — Midnight  was  on  the  east  [53] 
side  and  Garnet  Creek  was  on  the  west  side  of  the 
mountain,  see? 

Q.    Was  that  land  timbered?  A.    Huh? 

Q.     Was  it  timbered?  A.     Timber? 

Q.    Yes. 

A.     Oh,  yes,  there  was  timber  in  there,  sure. 

Q.  When  you  were  working  those  Cats,  you 
were  working  in  along  those  ores 

A.  We'd  open  up,  you  know,  wherever  I  found 
a  fault  line  or  something  that  had  any  showing  of 
ore — some  ore  structure,  we  'd  open  that  up.  There 's 
hundreds  of  places  where  ore  is  opened  up  on  that 
])roperty. 

Q.     Hundreds  of  places? 

A.  Hundreds  of  them,  yes,  and  it  was  all 
done 

Q.     You  did  that  work  with  Caterpillar  tractors  ? 

A.  In  the  early  day — in  the  early  day,  we  did  it 
with  a  pick  and  shovel;  but  after  we  got  a  Cater- 
pillar in  there,  these  were  Caterpillars,  too,  they 
were  Eight  Cats — D8  Cats — they  were  big  Cats. 
They  belonged  to  the  United  Mercury  Mines. 
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Q.     In  1943  and  '44,  you  had  them  working? 

A.    You  betcha. 

Q.     Developing-  this  property? 

A.     Yes,  sir.  [54] 

Q.     The  Midnight  Group?  A.     Yes,  sir. 

Q.  You  also  had  them  on  this  road  for  this 
transmission  line? 

A.     Yes,  and  also  on  the  Antimony  Ridge. 

Q.  Now,  directing  your  attention  to  the  year 
1944,  did  there  come  a  time  when  Bradley  Mining 
Company  put  in  a  treatment  plant  at  Boise  for  this 
tungsten  ore  that  was  coming  out?  Did  that  happen 
in  1944? 

A.  That  happened  in  1943.  That  was  to  leach  and 
recondition  the  tungsten  concentrates  to  upgrade  it, 
you  know,  and  it  would  bring  a  better  price. 

Q.  That  was  a  treatment  process  in  connection 
with  the  ore?  A.    Yes,  sir. 

Q.     Now,  where  was  that  plant  built? 

A.  That  was  built  on  South  Ninth  Street,  in 
Boise. 

Q.     And  how  far  is  that  from  the  mine  ? 

A.  That  would  be  right  around  a  himdred  and 
sixty-five  miles. 

Q.     And  how  far  is  it  from  Cascade,  Idaho  ? 

A.     Eighty  miles. 

Q.  Now,  with  reference  to  that  treatment  plant 
in  Boise,  did  your  Company — United  Mercury 
Mines  Company,  participate  in  the  cost  of  construc- 
tion of  that? 

A.     Yes,  sir,  we  paid  two  dollars  and  a  half  a 
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ton  from  the  mines  to  Cascade,  on  concentrates  and 
from   Cascade   to   Boise,  five   [55]    dollars   a  ton. 
These  figures  are  taken  directly  from  the  settle- 
ment sheets  that  Bradley  furnished  me. 

Q.  Was  this  amoimt  outside  and  additional  to 
the  amoimt  provided  in  the  December  31,  1941, 
contract?  A.     Yes,  very  much  so. 

Q.  Now,  I  believe  you  stated  a  moment  ago  that 
your  Company,  the  United  Mercury  Mines  Com- 
pany, paid  a  proportionate  share  of  the  cost  of  that 
plant — ^how  did  you  do  that? 

A.     I  didn't  get  that  question. 

Q.  You  stated  a  moment  ago  that  the  United 
Mercury  Mines  Company,  paid  a  portion  of  the 
cost  of  the  construction  of  that  plant  at  Boise — that 
treatment  plant — how  did  you  do  that? 

A.  It  wasn't — the  United  never  put  a  dime  in 
that  plant  so  far  as  construction  was  concerned, 
but  after  the  plant  was  constructed  and  operating, 
the  United  was  charged  for  the  treatment  there, 
and  not  only  for  the  treatment,  but  also  for  the 
amortization  of  the  plant. 

Q.  That's  the  point.  They  were  charged  for  the 
depreciation  of  that? 

A.  Yes,  and  that's  right  there  in  these  settle- 
ment sheets  that  they  rendered. 

Mr.  Carver:  May  I  approach  the  mtness,  your 
Honor  ? 

The  Court:    You  may. 

(Petitioner's  Exhibit  12,  witness  Oberbillig, 
marked  for  identification.) 
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Q.  Now,  handing  you  what  has  been  marked  as 
''Exhibit  12  for  [56]  identification,"  I  will  ask  you 
to  state  if  that  is  one  of  the  settlement  sheets  having 
to  do  with  the  purification  plant  at  Boise? 

A.    Yes,  sir. 

Q.  And  for  what  year  was  that — ^what  date  was 
that — is  that  there  1 

A.  This  is  November  14,  1944.  Now,  I  will  say 
in  connection  with  this,  that  most  of  our  '33  and  '34 
settlement  sheets  have  been  scattered  around  among 
the  attorneys,  you  know,  in  the  Bradley  case, 
and 

Q.     Now,  just  a  minute 


A.    1  have  been  unfortunate  in  not  locating  it. 

The  Court:     You  mean  '43  and  '44? 

Q.     '43  and  '44?  A.     Yes;  '43  and  '44. 

Q.  Now,  this  shows  a  deduction  for  operating- 
costs  applicable,  including  depreciation — is  that  the 
iteiti  you  are  referring  to?  A.     Yes,  sir. 

Q.  Now,  is  this  a  representative  settlement  sheet 
handled  in  the  same  manner  as  the  other  lots  for — 
were,  for  those  shipments  which  went  through  the 
treatment  plant  in  Boise? 

A.  Oh,  there  is  a  lot  of  these  costs  there,  with 
not  much  more  than  the  sales  values  is  up  here,  of 
eighty  thousand  six  hundred  and  fifty-five  0  nine — 
they  are  marked  even  up  as  high  as  nineteen  thou- 
sand dollars  cost 

Q.     I  don't  mean  representative  as  to  size,  Mr. 
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Oberbillig.  [57]  My  question:  Is  this  the  kind  of 

settlement  sheet 

A.  They  are  all  this  way.  They  are  just  made  by 
Bradley,  they  don't 

Q.  And  they  all  show  a  deduction  for  that  de- 
preciation ?  A.     Yes. 

Q.  In  effect,  they  were  charging  you  for  a  por- 
tion of  the  cost? 

A.  I  told  Mr.  Bradley  that  I  would  just  as  soon 
go  along  in  proportion  with  my  economic  interests 
in  any  of  the  costs  that  he  would  have.  Well,  he 
says,  "We're  building  up — we're  going  to  put  in  a 
two  thousand  ton  plant  after  the  tungsten's  out." 

Mr.  Carver:  Now,  if  the  Court  please,  this  isn't 
the  one  I  showed  counsel,  but  the  one  I  did  show 
counsel  is  just  like  it.  There  are  several  representa- 
tive ones.  And  I  will  offer  it  into  evidence. 

Mr.  Picco:  May  I  inquire  a  little?  Mr.  Oberbil- 
lig, I  don't  understand  that  first  page,  just  how — • 
what  does  that  all  mean'?  "Gross  sales  value  per  at- 
tached invoice,  eight}^  thousand  plus?" 

A.  Yes,  now,  they  have  a  lot  of  other  sheets,  you 
know,  that  they  put  out,  you  know,  and  they  was 
so  ambiguous  that  I  could  hardly  under 

Mr.  Picco :     Speak  to  the  Judge,  if  you  please. 

A.  I  could  hardly  understand  them,  you  know. 
But  the  only  thing  I  can  do  is  take  this  value  and 
I  made  my  kick  about  that.  Well,  Bradley  always 
would  say,  "Go  on — you  might  as  well  go  along 
with  us."  And  I  yielded,  because  I  wanted  to  see 
that  operation  move  along.  Well,  you  see,  this  is  the 
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absolute  cost  now,  which  [58]  includes — see  less 
operating  cost,  see?  And  that  includes  the — I  can 
make  that  more  clear  to  you  if  I  had  the  complete 
sheet  here  to  show,  you  know,  just  how  they  settled 
Avith  us. 

Mr.  Picco:    Well,  what  did 

A.     This  is  an  awful  charge  here. 

Mr.  Picco :  You  say  you  were  charged  something. 
Now,  what  did  you  pay  there,  according  to  that  Ex- 
hibit 12? 

A.  This  deduction,  you  know,  takes  out  our 
royalty  of  five  per  cent  out  of  this  up  here,  see  (in- 
dicating), and  that  is  what  was  subject  to  royalty 
here,  of  seventy-three  thousand  eight  hundred  and 
seventy-three  forty-five.  Now,  he  had  no  right  to 
make  these  charges,  but  I  yielded.  Now,  I  would 
have  got  five  per  cent  on  the  eighty  thousand  six 
hundred  and  fifty-five — that  is,  my  Company  would. 
You  see,  that  is  definitely  clear  here. 

Mr.  Picco:  As  I  understand  this  now,  he  is  tell- 
ing you  by  this  Exhibit  12,  that  is,  Bradley  Com- 
pany is,  that  the  roj^alty  you  are  to  receive  is 
seventy-three  thousand  eight  hundred  and  seventy- 
three  and  forty-five  cents? 

A.     That's  subject  to  five  per  cent,  see? 

Mr.  Picco:    That's  subject  to  five  per  cent? 

A.  Yes,  but  if  he  hadn't  have  taken  this  deduc- 
tion here,  it  would  be  subject  to  the  eighty  thou- 
sand. 

Mr.  Picco:  Now,  you  didn't  have  to  send  him 
anv  check  in  connection  with  that,  did  vou? 
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A.     Oh,  no,  no ;  he  run  that  his  own  way.  [59] 

The  Court :  That  was  taken  out  of  your  royalty, 
in  other  words? 

A.    Yes,  sir. 

The  Court,:     Is  that  the  idea? 

Mr.  Picco:    It  appears  to  be,  your  Honor. 

Mr.  Carver:  That  point — the  point,  for  the  in- 
formation of  the  Court  and  counsel  is  that  the 
royalty  figure  was  computed  after  his  bearing,  by 
sharing  in  five  per  cent  of  the  depreciation  of  the 
cost  of  this  treatment  process 

The  Court:     I  see. 

Mr.  Carver:     which  was  over  and  above,  as 

will  be  seen  from  the  contract  itself — the  terms  of 
the  contract. 

The  Court:  Yery  well.  Is  there  any  objection, 
Mr.  Picco? 

Mr.  Picco:     No  objection. 

The  Court :  There  being  no  objection,  Petitioner's 
Exhibit  Niunber  12  is  received  in  evidence, 

(Whereupon,  Petitioner's  Exhibit  12  for 
identification.  Witness  Oberbillig,  was  received 
in  evidence.) 

Q.  (By  Mr.  Carver)  :  Now,  you  stated,  I  be- 
lieve, that  the  same  type  of  depreciation  deduction 
was  made  on  all  of  these  settlement  sheets? 

A.     On  every  one  of  them 

Q.  For  the  ones  in  which  the  purification  [60] 
plant 

A.  Except  there  is  a  whole  lot  more  added  to  a 
lot  of  them. 
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Q.  Now,  Mr.  Oberbillig,  in  connection  with  this 
transportation — did  you  pay — did  your  Company 
pay,  outside  and  beyond  the  terms  of  the  contract, 
the  charge  for  the  transportation  of  that  ore  to 
Boise A.     Five  dollars  a  ton. 

Q.    disproportionate  to  the  amount  of  the 

actual  cost? 

Mr.  Picco:  I  wonder  if  we  could  explain  to  the 
Court  just  what  the  contract  provides  for  that — 
give  him  the  full  picture? 

Mr.  Carver :  Yes,  I  think  so.  If  the  Court  please, 
the  contract  calls  for  two  dollars  and  a  half  trans- 
portation allowance  for  bringing  the  ore  to  the  rail- 
head at  Cascade.  I  am  going  to  ask  the  witness,  I 
will  now: 

Q.  Now^,  what  was  the  usual  and  normal  cosi  of 
bringing  ore  from  Cascade  to  Boise,  per  ton? 

A.     From  Cascade  to  Boise? 

Q.    Yes. 

A.  Oh,  right  around  ten  dollars — fifty  cents  a 
hundred  would  be,  you  might  say 

Q.  You  bore  five  dollars  of  that  instead  of  five 
per  cent,  is  that  correct  ? 

A.  It  was  in  excess  of  my  proportion  that  I 
should  pay. 

Q.  That's  the  point — you  bore  that  additional 
by  way  of  participating — trying  to  help  this  thing 
go  along,  is  that  correct? 

A.  Yes,  sir ;  I  was  always  ready  to  go  with  Brad- 
ley if  he  [61]  wouldn't  exceed  that  charge. 
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Mr.  Carver:  Mr,  Reporter,  did  that  get  through 
the  noise  of  that  truck? 

The  Reporter:     Yes,  sir. 

The  Court:  Gentlemen,  how  much  time  do  you 
think  it  will  take  to  finish  this  case? 

Mr.  Carver:  If  the  Court  please,  we  are  almost 
through  with  our  direct  examination. 

The  Court:    Is  this  the  only  witness  you  have? 

Mr.  Cai-ver:  This  is  our  only  witness,  yes,  your 
Honor. 

The  Court :  And  how  long  do  you  think  it  would 
take  for  your  cross-examination? 

Mr.  Picco :  Well,  I  think  at  least  an  hour ;  maybe 
more. 

The  Court :  Well,  we  will  have  plenty  of  time  to 
finioli  this  afternoon? 

Mr.  Picco:     Oh,  yes. 

The  Court :  Well,  we  have  the  entire  day  for  this 
so  that  we  might  as  well  recess  now  until  2:00 
o'clock  and  finish  up  this  afternoon. 

(Whereupon,  a  recess  was  taken  at  12:00 
o'clock  noon  until  2:00  o'clock  p.m.,  at  which 
time  the  hearing  reconvened,  with  the  same 
parties  heretofore  mentioned  being  present.) 

The  Court:  Very  well,  you  may  proceed,  [62] 
gentlemen. 

Direct  Examination 
(Continued) 
By  Mr.  Carver: 

Q.     For  the  record,  you  are  Mr.  Oberbillig,  pre- 
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viously  sworn.  I  just  have  two  questions :  Mr.  Ober- 
billig,  has  the  United  Mercury  Mines  Company, 
with  reference  to  the  Hennessey  G-roup  and  the 
other  claims,  the  subject  of  this  contract  of  Decem- 
ber 31,  1941,  at  all  times  since  1941,  paid  its  taxes 
and  claims  been  allowed  depletion  based  upon  own- 
ership of  an  economic  interest  in  the  ore  in  place? 

A.    Yes,  'sir. 

Q.  Beginning  in  1921  and  continuing  down  to 
the  date  of  this  hearing,  has  the  United  Mercury 
Mines  Company  at  all  times  been  an  active  mining 
company,  actively  engaged  in  prospecting,  develop- 
ing, and  operating  mines  in  the  Yellow  Pine  Mining 
District  of  Idaho?  A.     Yes,  sir. 

Mr.  Carver:     Your  witness. 

Mr.  Picco:     Thank  you. 

Cross-Examination 
By  Mr.  Picco : 

Q.  I  want  to  ask  some  preliminary  questions  on 
definitions,  primarily,  and  the  use  of  some  of  your 
words.  You  mentioned  that  3^ou  ''blocked  out"  ores 
on  the  Stibnite  group  of  claims  in  the  '20 's;  you 
remember  that,  don't  you,  Mr.  Oberbillig,  in  your 
testimony  here  this  morning?  A.    Yes,  sir. 

Q.     What  do  you  mean  by  "blocked  out"? 

A.  That  is — you  block  out  ore — ^you  get  in  on 
the  vein,  you  see,  on  the  ore  itself  and  then  you  run 
a  raise  up  on  it  and  then  [63]  drift  on  it  again,  you 
know,  see,  and  then,  of  course,  you  run  a  raise  up 
through  to  the  surface,  even,  if  you  got  ore — or  even 
if  you  have  it  on  the  surface,  then  you  have  a  fine 
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way  to  estimate  the  number  of  tons  and  to  assay  the 
value  and  you  have  got  practically  a  correct — you 
got  a  pretty  correct  amount  of  value  that's  in  all 
that  stuff,  you  see  ? 

Q.  Now,  in  blocking  out  these  ores  in  the  '20 's, 
actually  what  you  had  there  were  ore  deposits  of 
gold  and  antimony,  is  that  right? 

A.     On  Meadow  Creek,  yes,  sir. 

Q.  No  tungsten  ore  was  discovered  or  developed 
in  the  '20 's?  A.     When? 

Q.     In  the  '20's?  A.     In  '20,  you  say? 

Q.     In  the  '20's  ?  A.     No ;  it  was 

Q.  In  fact,  there  was  no  development  or  dis- 
covery of  tungsten  until  the  year  '41  or  '42,  wasn't 
it — after  the  Government  came  in,  the  Bureau  of 
Mines  ? 

A.  In  '41  was  when  the  tungsten  was  discov- 
ered  

Q.     That's  fine. 

A.     in  commercial  quantities,  see? 

Q.  That's  fine.  I  will  ask  a  few  more  questions 
later  on  that.  I  just  wanted  to  get  that  straight, 
that  we  are  dealing  with  tungsten  in  this  case, 
aren't  we?  [64]  A.     That's  right. 

Q.  Now,  I  received  the  over-all  impression  from 
your  testimony  this  morning  that  you  personally 
did  the  developing  and  exploring  of  some  of  the 
mining  claims  in  the  '20 's,  is  that  correct? 

A.  I  supervised  the  exploring  all  the  way 
through.  I  have  always  had  two  or  three  men  with 
me  that  I  put  them  out,  you  know,  on  different 


102  United  Mercury  Mines  Co.  vs. 

(Testimony  of  J.  J.  Oberbillig.) 

prospects  and  different  places  where  we  wanted  to 

work  to  uncover  ore. 

Q.  Now,  you  were  doing  this  personally,  or  were 
you  doing  it  for  the  Corporation,  or  what  were  you 
doing  ? 

A.     I  was  doing  it  for  the  Corporation. 

Q.     Which  Corporation  *? 

A.  United  Mercury  Mines  Company  and  also 
previous  to  that,  the  United  Mercury  Mines  Com- 
pany come  subsequent  to  other  corporations  that  I 
had  in  there  that  took  over  properties. 

Q.  Now,  the  Bradley  Company  took  over  in  1927, 
didn't  it?  A.     Yes;  1927— in  August. 

Q.  Now,  it  wasn't  known  as  Bradley  Company 
then,  was  it?  A.     What? 

Q.     It  wasn't  known  as  the  Bradley  Company? 

A.     Known  as  the  Yellow  Pine  Syndicate. 

Q.  And  then  later  on  it  became  the  Bradley  Min- 
ing Company,  is  that  correct? 

A.  Yes ;  it  become  the  Bradley  Mining  Company 
after  October,  1930.  [65] 

Q.  Now,  you  maintain  that  you  did  developing 
and  exploration  on  these — on  the  properties  in  ques- 
tion here,  after  Bradley  took  over  in  1927? 

A.  Oh,  yes;  I  carried  on  various  properties  in 
there.  I  caiTied  on 

Q.  I  am  talking  about  the  Stibnite  properties, 
Mr.  Oberbillig — the  Stibnite  properties  ? 

A.     Yes;  I  have. 

Q.  Now,  you  were  doing  that  on  your  own, 
weren't  vou? 
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A.  When — after  Bradley  had  taken  it  over,  I — 
under  my  supervision,  and  a  good  deal  of  it  was 
done  personally,  too — I  located  the  Midnight  Group. 

Q.  The  Midnight  Glroup  is  not  the  Stibnite  prop- 
erty— I  don't  want  to  interrupt  you,  but  I  want  to 
keep  to  the  Stibnite  property. 

A.  That  was  the  Stibnite  property  then.  That 
was  under  that  lease  and  option. 

Q.  That  was  an  addition — it  was  off  of  the  proj)- 
erty,  wasn't  it?  It  was  not  the  same  tract  of  prop- 
erty? 

A.  It  wasn't  the  same  ore  zone,  you  know,  or 
ore  structure,  but  it  was  another  ore  structure  that 
went  to  the  southeast.  And,  you  see,  I  worked  all 
of  that,  you  know,  and  located  all  of  that  property 
and  I  also  located  on  the  main  structure,  going 
north — see,  the  main  structure — Meadow  Creek 
structure  runs  north  and  south  and  I  located  all 
those  claims  in  there.  I  done  all  the  work  for  pat- 
ented. 

Q.  Now,  you  are  talking  about  the  Stibnite  [66] 
property?  A.     Yes,  sir. 

Q.  Mr.  Oberbillig,  now,  I  didn't  object  to  any- 
thing this  morning,  but  I  want  you  to  answer  my 
questions  as  directly  as  possible,  because 

A.     Yes,  sir;  I  will. 

Q.  This  was  done  on  a  volimtary  basis,  as  far 
as  you  were  concerned,  was  it  not? 

A.  It  was  done  for  my  Company — my  United 
Mercur}^  Mines  Company. 
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Q.  All  right;  you  had  no  business  in  there  after 
Bradley  took  over,  did  you*? 

A.     Oh,  yes;  I  did. 

Q.  What  business  did  you  have  in  there,  after 
Bradley  took  over*? 

A.  M.y  business  in  there  was  to  see  that  this 
property  was  going  to — this  entire  enterprise  was 
going  to  be  a  success. 

Q.  Now,  you  were  in  there  maybe — you  had  the 
right  to  go  in  and  inspect,  did  you  not? 

A.     Yes,  sir. 

Q.  You  didn't  have  any  other  rights  under  that 
contract,  did  youf 

A.  Well,  I — I  always  felt,  you  know,  that  it  was 
my  dut}^  to  assist  in  there  and  keep  others — if  we 
were  making  a  great  success  of  it,  to  keep  others 
away  from  the  district,  you  see,  in  getting  ahold  of 
any  property  that  would  interfere  with  us.  [67] 

Q.  And  when  you  say  you  were  working  for  the 
enterprise,  you  mean  you  were  working  for  Brad- 
ley? 

A.  I  was  working  for  the  United  Mercury  Mines 
Company. 

Q.  Didn't  you,  this  morning,  tell  us  that  by  *' en- 
terprise," you  meant  the  Bradley  concern? 

A.     Well,  I  meant  the  whole  thing  there. 

Q.  Now,  it  is  true  that  Bradley  took  over  pos- 
session in  1927,  did  he  not?  A.     That's  true. 

Q.  And  he  operated  the  Stibnite  properties  and 
the  claims  in  the  tract  after  1927? 

A.     Well,  after  1927,  you  know,  I  had  the  ore 
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practically  all  developed,  and  the  next  thing  was  to 
do  was  to  construct  the  road,  to  get  the  power 
a-going — United  Mercury  located  all  the  power  sites 
and  we  put  in  all  those  power  plants,  all  mider  the 
United 

Q.  Now,  Mr.  Oberbillig,  I  don't  want  to  cut  into 
you,  but  you  are  going  beyond  my  questions  all  the 
time.  And  you  are  saying  "we."  After  1927,  isn't 
it  true  that  Bradley  was  in  there  operating  these 
properties?  A.     Well,  do  you 

Q.  Bradley  was  the  one  who  installed  the  ma- 
chinery, built  the  buildings,  put  in  the  generating 
plant,  is  that  correct  ?  A.     That  is  correct. 

Q.  In  fact,  they  owned  all  of  the  machinery  and 
personal  [68]  property  located  on  those  mines — at 
thoo^  mines?  A.     But — but  I  was 

Q.  I  don't  want  your  thinking — now,  just — I 
have  just  asked  you  a  question — ^you  answer  it.  Now, 
if  you  have  got  something  else,  your  attorney  will 
get  it  out  later  on.  A.    All  right. 

Q.  Now,  as  far  as  I  understand  your  testimony 
this  morning,  as  far  as  your  going  on  those  prop- 
erties was  concerned,  you  were  personally  watching 
over  to  make  sure  that  Bradley  was  doing  the  right 
thing? 

A.  Well,  I  kept  pretty  close  watch  of  the  prop- 
erty. 

Q.  Actually,  the  Petitioner,  the  United  Mercury, 
operated  at  a  loss  both  of  these  years,  did  they  not  ? 

A.  There  was  nothing  else  for  them  to  do  except 
to  develop  ore — see  that  we  had  commercial  ore. 
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Q.     You  don't 

A.  It  was  estimated  that  on  the  United  Mercury 
property  at  the  time  when  the  lease  was  given  to 
Bradley  that  there  was  something  like  three  million 
dollars  of  actually  blocked  ore. 

Q.  What  I  am  saying  is,  the  Petitioner  Corpora- 
tion operated  in  the  red  in  the  '20 's  and  '30 's? 

A.     From  '20  to  '30? 

Q.  In  the  '20's  and  in  the  '30's?  In  fact,  you 
didn't  get  into  the  profits  end  of  this  thing  until 
the  war  started,  did  you? 

A.  That's  absolutely  true.  It  was  a  developing 
proposition,  [69]  to  get  ore  in  sight. 

Q.  I  want  to  ask  you  questions  now  as  to  as  far 
as  your  relationship  with  the  Bradley  Company  is 
concerned — although  you  have  been  telling  me  some 
of  that.  It  was  sort  of  a  lessor-lessee  relationship 
from  1927  on,  wasn't  it?  Your  Company  was  the 
lessor  and  Bradley  was  the  lessee,  or  the  optionee? 

A.     It  was  the  optionee. 

Q.  And  Bradley  Company  was  operating  and 
working  the  mines  in  that 

A.     That's  right. 

Q.  And  this  has  to  do  with  the  properties  that 
are  involved  here,  the  Stibnite  properties? 

K.     Yes ;  all  of  the  properties  in  there. 

Q.  Now,  that  relationship  changed  in  1949,  did 
it  not?  A.     1939. 

Q.     In  '49?  A.     In  '49? 

Q.  In  '49— I'm  sorry,  1941.  In  1941,  did  the  Pe- 
titioner sell  the  Stibnite  property  to  Bradley? 
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A.     In  19 — do  you  want  me  to  explain  that? 

Q.     Just  answer  yes  or  no  to  it? 

A.     Well 

Q.  Did  you  deed  over  the  properties  to — deed 
over  these  mines  and  all  that  property  to  Bradley 
in  1941,  pursuant  to  the  agreement  of  December  31, 
1941?  [70] 

A.  I  certainly  did — that  is,  the  United  Mercury 
did. 

Q.     Title  passed  to  Bradley  at  that  time? 

A.     Title  passed  to  Bradley,  except 

Q.     Yes? 

A.     the    economic    interest    held    by    me — I 

mean  by  the  United  Mercury. 

Q.  United  Mercury,  the  Petitioner,  ceased  to 
have  any  interest  in  that  property  after  1941? 

A.     What  about  its  economic  interest? 

Q.  Except  for  the  right  to  payment,  is  that  cor- 
rect? A.     Yes;  that's  correct. 

Q.  Thereafter,  the  time  and  manner  of  mining 
was  in  the  sole  discretion  of  Bradley,  wasn't  it? 

A.     That  is  correct. 

Q.  In  fact,  it  was  in  the  sole  discretion  of  Brad- 
ley before  1941,  wasn't  it?  A.     Oh,  no. 

Q.  You  never  did  operate  those  properties,  did 
you?  A.     I  never  took— — 

Q.     I  am  talking  about  Stibnite? 

A.  I  never  took  out  any  ore  out  of  them  except 
to  throw  it  out  on  the  bank — to  develop  ore,  that  is 
all  I  ever  did  on  that  property. 

Q.     Petitioner  Corporation  did  not  develop — did 
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not  extract  any  of  this  ore  before  or  after  the  1941 

agreement,  that  is  correct,  [71]  isn't  it? 

A.  Not  the — for  the  purpose  of  milling  or  reduc- 
tion work,  see  ? 

Q.  I  don't  want  to  repeat  this,  but  Bradley  fur- 
nished all  the  tools  and  the  equipment,  built  the 
buildings,  power  plant,  owned  all  the  machinery  and 
so  on  that  was  taking  place  there,  is  that  correct  ? 

A.  I  turned — when  I  made  the  deal,  I  turned 
over  a  lot  of  tools  and  a  lot  of  equipment  that  I  had 
in  there,  and  all  that  went  with  him,  and  I  even 
turned  the  pack  string  and  everything  over  to  him. 

Q.     That  was  in  1927?  A.    Yes. 

Q.  Now,  we  have  stipulated  paragraph  six  of  the 
stipulation,  and  you  are  aware  of  it,  that  Bradley 
operated  and  worked  the  Stibnite  properties,  and 
extracted,  transported,  marketed  and  sold  the  ore, 
you  remember  that,  don't  you?  A.     Yes,  sir. 

Q.  Now,  Bradley  hauled  the  ore  to  the  railhead 
in  Cascade,  Idaho,  isn't  that  right? 

A.     That  was  the  railhead. 

Q.     That  was  quite  a  long  trip,  wasn't  it? 

A.     Eight}^  miles. 

Q.  And  treated  the  ore,  getting  read — before 
sale — now,  how  did  they  do  that  in  '44?  [72] 

A.  In  1944  ?  The  tungsten  was  mined  and  put  in 
the  reduction  plant,  which  was  a  wonderful  plant 
at  that  time. 

Q.     Was  that  right  there  on  the 

A.     On  the  grounds. 
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Q.  on  the  property — that  was  Bradley's  re- 
duction plant? 

A.  Yes.  Then  that  ore  was  turned  into  a  con- 
centrate ;  then  the  concentrates  were  hauled  to  Cas- 
cade or  directly  on  to  Boise  to  the  purification 
plant. 

Q.     Now,  Bradley  did  all  of  this,  did  he  not? 

A.    That's  very 

Q.  It  got  the  purchasers,  it  extracted  the  ore  for 
sale,  it  did  everything  in  connection  with  mining — 
with  the  operations  of  these  properties — of  these 
mines  on  the  properties?  A.     Yes,  sir. 

Q.  Now,  I  want  to  ask  you  some  questions  about 
the  Bradley  Mining  Company.  You  were  quite  fa- 
miliar with  the  set-up  there,  weren't  you? 

A.     Very  familiar  with  it. 

Q.     It  was  a  California  concern? 

A.     Yes,  sir. 

Q.  Do  you  know  something  about  its  financial 
background  ? 

A.  I  know  that  in  19 — right  along  around  1941, 
they  were  very  hard  up. 

Q.     It  was  a  large  company,  wasn't  it? 

A.    Quite  large.  [73] 

Q.  It  was  a  multi-millionaire — ^multi-million  dol- 
lar corporation?  A.     I  hardly  think  so. 

Q.  Do  you  know — whether  they  had  spent  a  lot 
of  money — invested  money  in  the  mines  there  on 
the  Stibnite  properties? 

A.  They  had  spent  a  considerable  sum  along,  as 
they  went  from  '27  up  to  '41. 
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Q.  Would  you  say  they  spent  about  five  million 
dollars  in  developing  that  property? 

A.  No;  oh,  no.  No.  In  the  development  of  the 
property,  and  in  the  actual  disclosing  of  ore,  I  doubt 
whether  they  spent  as  much  money  as  I  did  for  the 
United  Mercury,  up  to  that  time,  now,  see? 

Q.  Now,  you  just  answer  my  questions.  You  are 
always  going  a  little  beyond  them,  but  I  will  bear 
with  you  if  you  will  bear  with  me.  They  had  quite 
a  few  million  dollars  invested  in  property  though, 
did  they  not? 

A.  When  the  '41  contract  was  made,  we,  all  of 
us  knew  that  they  were  very  hard  up,  so  I 

Q.  They  had  been  through  the  '30's,  had  they 
not? 

A.  They  didn't  have  as  much  money  as  a  lot  of 
them  probably  thought  they  did. 

Q.  Actually,  Mr.  Oberbillig,  it  took  a  pretty  big 
OTitfit  to  try  to  mine  anything  in  that  area,  as  I  un- 
derstand your  testimony  this  morning?  [74] 

A.  Well,  then  I  must  have  had  a  pretty  big  out- 
fit, too,  then. 

Q.  All  right;  I  am  asking  you,  isn't  that  the  rea- 
son why  you  didn  't  operate  these  properties  ? 

A.     I  had — it  cost  me  money  to  operate  there. 

Q.  I  understand — you  didn't  operate  these  prop- 
erties because  you  didn't  have  the  capital  to  do  it? 

A.  I — the  only  thing  I  could  do  with  those  was 
to  disclose  ore. 

Q.     Now,  you  still  maintain  that  United — United 
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Mercury,  the  Petitioners,  spent  large  sums  in  de- 
veloping the  Stibnite  property*? 

A.     You  mean  the  Bradley? 

Q.     Bradley  properties,  yes. 

A.  Yes.  Well,  they  had  a  considerable  money — 
they  had  to  spend  a  considerable  money  in  the  way 
of  water  power,  building  of  roads — there  wasn't  any 
roads  in  there  all  the  while  I  developed  it,  and  no 
power  whatever.  And  there  was  tAvo  little  power 
plants  in 

Q.  I  mean,  if  Petitioner  spent  any  money  in 
there,  it  was  done  before  1927,  wasn't  it? 

A.     It  was  a  what? 

Q.  If  you  spent  any  money  developing  those 
properties,  it  was  done  before  1927? 

A.     Some  of  it  was. 

Q.     Most  of  it? 

A.     Well,  the  biggest  part,  yes.  [75] 

Q.  In  fact,  all  of  it  Avas  done  before  1927, 
wasn't  it? 

A.  Oh,  no;  I  had  done  a  lot  of  work  on  Anti- 
mony Ridge;  I  done  a  lot  of  work  on — on  the 
Smokey  Ridge;  I  done  a  lot  of  work  on  the  Sun 
(phonetic)  Group.  Bradley  never  even  drove  a  pick 
in  on  that  and  he  had  the  option  on  it. 

Q.  Actually,  it  was  too  expensive  to  operate  the 
property  for  the  Petitioner,  and  that  is  the  reason 
why  you  had  Bradley  take  it  over,  isn  't  that  right  ? 

A.  Well,  you  know,  it  is  customary  after  yom 
get  a  mine  developed,  you  have 

Q.     I  mean — I  just  want  you  to  answer  yes  or  no 
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on  that.  That's  the  reason  why  you  turned  it  over 

to  Bradley,  wasn't  it? 

A.  Because  I  did  not  have  sufficient  money,  and 
that  is  the  position  that  Bradley  was  in  in  '41,  and 
I  told  Mr.  Bradley  when  I  made  that  deal,  that  ''I'll 
go  with  you  and  I  '11  give  you  a  deed  to  the  property 
so  you  can  raise  some  money  so  we  can  get  this 
property  going  now.  We  got  tungsten  here,  and  we 
need  it."  Isn't  that  correct"? 

Q.  I  don't  know  if  it  is  correct.  You  are  the  one 
that  is  testifying. 

A.     No;  no,  is  that  what  you  wanted  me  to  say? 

Q.  No;  I  just  want  you  to  answer  my  question, 
if  you  please.  Some  of  these  remarks  are  going 
beyond  my  questions.  I  am  interested  in  that  state- 
ment you  made  this  morning  about  how  much  you 
did  pay  in  the  way  of  development  expenses.  What 
did  you  say  [76]  you  paid  in  the  way  of  develop- 
ment expenses — I  am  talking  about  the  Petitioner? 

A.  The  property  and  the  development  work — 
for  me  to  make  a  true  statement,  must  have  run 
around  seven  to  eight  hundred  thousand  dollars. 

Q.     How  much? 

A.  Over  seven  or  eight  hundred  thousand  dol- 
lars. 

Q.    Where  did  you  get  the  money? 

A.  Where  did  I  get  the  money?  Some  of  it  out 
of  the  ground.  I  spent  money  that  Bradley  paid. 

Q.  Now,  you  operated  at  a  loss  all  throughout 
those  years,  the  '20 's  and  the  '30 's 

A.     Sure,  but  we  had 
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Q.     and  you  had  everything  spent  in  1922? 

A.     We  had  no  production. 

Q.  Well,  I  mean  you  did  have  it  all  spent  in  1922, 
did  you  not?  A.     In  1922? 

Q.     That's  correct. 

A.  Oh,  well,  I  am  speaking  about  all  the  way 
through  until  now. 

Q.  What  I  am  speaking  about  is  how  you  got 
the  money  to  throw  into  these  properties  in  the  '20 's 
and  '30 's,  as  you  have  been  testifying.  Now,  do  you 
agree  with  me,  do  you,  that  you  didn't  have  any 
money  at  all  by  1927  ?  [77] 

A.  In  1927,  I  owed  around  thirty  thousand  dol- 
lars. 

Q.  I  am  not  talking  about  you,  personally.  I'm 
sorry — i  mean  Petitioner? 

A.  I'm  talking  about  Petitioner,  too.  I  always 
get  myself  mixed  up  into  that. 

Q.  Now,  isn't  it  true  that  all  of  the  money  that 
you  had  raised  by  selling  stock  in  the  Corporation 
had  been  invested  by  1922? 

A.     Not  by  1922,  but  it  was  by  19— by  1927. 

Q.     It  was  invested  by  that  time? 

A.     Oh,  yes. 

Mr.  Picco:  Well,  I  will  put  this  in  for  what  it's 
worth.  I  don't  know  how  we  are  going  to  do  this, 
your  Honor.  I  think  we  can  get  what  I  want  in 
there.  I  think  it  might  be  a  good  idea  to  just  iden- 
tify this  as  Respondent's  Exhibit  for  Identification, 
but  I  am  not  going  to  turn  it  in — I  am  not  going  to 
offer  it  now. 
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The  Court:  Very  well.  What  is  that,  a  book — 
do  you  want  to  describe  the  whole  book "? 

Mr.  Picco:  These  are  the  corporate  records — 
the  corporate  minutes  of  the  Petitioner  here. 

The  Court :     Mark  the  book. 

Mr.  Picco:    I  will  not  offer  this  in  evidence  be- 


cause we 

The  Court:  You  will  read  certain  pages,  is 
that  it? 

Mr.  Picco:     That's  correct. 

The  Court:     Very  well.  [78] 

The  Clerk :    Exhibit  F  for  identification. 

(Respondent's  Exhibit  F,  Witness  Oberbillig, 
marked  for  identification.) 

Q.  Now,  I  show  you  Exhibit  F  for  identifica- 
tion, which  are  the  corporate  minutes  of  the  Peti- 
tioner, and  I  particularly  direct  your  attention  to 
the  corporate  minutes  of  December  14,  1922 — the 
minutes  of  the  Board  of  Directors,  on  page  a  hun- 
dred and  eighty  of  the  corporate  minutes  book,  and 
that  purports  to  be  a  financial  statement  of  United 
Mercury  Mines  at  the  close  of  business  on  Novem- 
ber 4,  1922,  is  that  correct? 

A.     That  would  be  correct,  sir. 

Q.  Now,  looking  down  over  the  assets,  you  have 
how  much  in  the  way  of  assets  here  ? 

A.     That  is — I  can't  see  that  there. 

Q.  One  million  one  hundred  and  forty-two  thou- 
sand nine  hundred  and  eight  dollars? 

A.    Yes. 
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Q.  Now,  you  look  at  your  liabilities  side  of  this 
balance  sheet  and  you  will  find  that  all  of  this  is — 
all  of  these  assets  reflect  the  capital  stock  and  the 
surplus,  is  that  correct?  A.     That's  correct. 

Q.  Now,  you  never  got  any  other  money  except 
what  you  had  in  here  in  the  way  of  capital  stock  in 
selling  it,  isn't  that  right? 

A.    Up  to  that  time. 

Q.  That's  right.  Now,  you  had  invested  all  that 
money  by  [79]  1922,  wasn't  it? 

A.     Well,  this  was,  yes,  by  1922. 

Q.  Now,  in  looking  over  this  balance  sheet,  it 
shows  that  you  have  invested  in  various  mines.  Now, 
did  you  have  stock  in  those  mines  ? 

A.  These  were  twelve  companies — twelve  com- 
paLlas  that  were  organized  previous  to  the  United 
Mercury  Mines  Company  and  when  these  books 
were  audited,  these  figures  were  taken  there,  on 
that,  and  I  think  that  these  stocks  and  everything 
were  figured  at  the  par  value  and  put  down  here  on 
that  basis. 

Q.  The  balance  sheet  shows  that  you  had  a  cash 
balance  of  two  thousand  one  hundred  and  fourteen 
dollars  and  forty-three  cents  at  the  end  of  1922? 

A.  That's  when — ^that's  w^hen  United  Mercury 
took  over  all  these  properties. 

Q.     Yes. 

A.  These  properties  were  all  turned  and  that  is 
the  reason  that  the  United  Mercury  then  incorpo- 
rated, to  take  over  all  of  these  properties,  and  it 
took  over  all  the — and  I  suppose  that  is  about  the 
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only  thing,  when  they  balanced  out  that  account, 

the  only  thing  they  could  do. 

Q.  Well,  actually,  what  I  want  you  to  answer  is 
that  by  1922,  you  had  actually  spent  all  the  money 
in  that  Corporation,  and  you  had  all  these  various 
mining  claims  throughout  Valley  County,  Idaho, 
didn't  you?  [80] 

A.  Oh,  no;  I  had  quite  a  few  mining  claims, 
that's  a  cinch. 

Q.  You  didn't  have  any  other  cash  for  develop- 
ing in  1922,  did  you? 

A.  Nothing  any  further  than  what  I  could  raise 
by  the  sale  of  stock,  but  after  1922,  I  raised  con- 
siderable money  selling  stock. 

Q.     How  much  did  you  raise  ? 

A.  Well,  I  went  to  Oregon  and  got  some  people 
interested  there,  who  put  up  about  eighty  thousand 
dollars  in  stock — in  money,  that  is  United  Mercury 
Mines  and  by  along  about  1924,  '25,  I  had  around 
four — three,  four  hundred  thousand  dollars  invested 
— I  mean,  invested  in  these  properties. 

Q.  Now,  as  you  went  along  in  the  '20 's  there, 
what — 1926,  1927,  you  found  it  advisable  to  sell  all 
or  part  of  your  mining  claims,  because  you  didn't 
have  enough  to  operate,  isn't  that  right? 

A.  That  is  true.  Because,  I  will  tell  you,  you 
know,  those  things  are  done  in  a  mining  way — peo- 
ple will  go  out — you  probably  would  be  glad  to  go 
out  if  you  thought  you  could  locate  a  mining  claim, 
and  do  a  little  work  on  it,  and  then  have  somebody 
come  in  and  buy  it  off  of  you. 
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Q.  I  don't  question  that  at  all.  I  believe  that. 
Now,  what 

A.    That  is  just  where  I  was. 

Q.  In  other  words,  you  were  looking  around  for 
somebody  to  go  in  and  operate  these  properties  and 
to  develop  these  properties  for  you  ?  [81] 

A.  I  would  be  happy  had  I  the  money  to  have 
gone  ahead  with  that,  and  I  would  have  been  very 
happy  to  have  gone  ahead  after  we  struck  the 
tungsten. 

Q.  Actually,  by  looking  through  the  books,  you 
find  that  you  had  unsuccessful  negotiations  trying 
to  sell  to  the  Hexma  (phonetic)  Mining  Company — 
you  remember  that,  don't  you? 

A.     That  was  one  of  the  companies,  yes. 

Q.  You  actrally  ended  up  doing  business  with 
Bradley  in  1927?  Your  negotiations  to  transfer 
these  ])roperties  and  have  them  operated  were  suc- 
cessful with  Bradley  in  1927  ? 

A.  Ever  since  Bradley  has  taken  over  the  prop- 
erty, there  has  never  been  any  negotiations  carried 
on  with  any  other  company  except  with  the  Brad- 
leys. 

Q.  Now,  as  a  matter  of  fact,  the  development  of 
the  Stibnite  properties  was  made  by  Bradley, 
wasn't  it?  A.     On  the  Stibnite  property? 

Q.     That  is  correct. 

A.     Why,  man,  I  had 

Q.  I  am  just  asking  the  question.  You  can  say 
no  if  that  is  the  answer. 

A.     All  right,  no;  Bradley  didn't  do  it  all. 
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Q.  Wasn't  it — didn't  Petitioner  acknowledge  or 
in  some  of  the  stockholders'  meetings,  from  time  to 
time,  from  1927  to  1941,  and  even  in  the  agreement, 
that  the  Stibnite  properties  were  to  be  developed 
by  Bradley?  [82] 

A.  He  was  to  spend  so  much  money  to  keep  up 
the  work,  and  now,  when  you  come  to  that,  if  you 
went  me  to  explain  that,  they  had  the  Cinnabar 
Group  and,  of  course,  at  that  time,  Bradley  didn't 
have  any  too  much  money,  so  he  asked  me  to  go 
down  to  where  the  tungsten  strike  was  made  and 
lay  out  the  work  so  that  the  assessment  work  could 
be  done  on  the  Cinnabar  Group,  and  to  lay  it  out 
so  that  it  could  be  done  on  the  Monday  and  Meadow 
Creek  Group,  which  was  a  mile  and  seven-tenths, 
you  see,  before  you  got  to  Meadow  Creek. 

Q.  Now,  you  did  this  personally,  but  you  didn't 
spend  a  dime  of  your  money  in  doing  that,  did  you  *? 

A.  I  done  it  for  Mr.  Bradley — I  done  it  for 
United  Mercury  Mines  Company — done  it  for  the 
enterprise. 

Q.  Actually,  in  the  1927  agreement,  you  obli- 
gated Bradley  to  spend  twenty-four  thousand  dol- 
lars every  year  in  developing  those  properties'? 

A.     That's  true. 

Q.  And  they  spent  twenty-four  thousand  dollars 
everj^  year  from  1927  on  through  to  1939  and  to  '41 
— in  fact — is  that  correct?  A.     That's  correct. 

Q.  In  fact,  in  the  1939  agreement,  didn't  you 
obligate  him  to  spend  twenty-five  thousand  dollars 
a  year? 
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A.  That's  true,  but  I  want  to  tell  you  now,  Mr. 
Bradley  spent  at  least  a  hundred  thousand  dollars 
a  year  from  '27  to  '33.  He  exceeded  the  amount  of 
his  contract.  [83] 

Q.  In  fact,  the  purpose  of  giving-  the  options  to 
Mr.  Bradley  and  his  corporation  from  1927  on,  was 
to  actually  cause  the  development  of  those  proper- 
ties? 

A.  It  was  to  get  those  properties  into  produc- 
tion. They  were  practically  developed. 

Q.  Well,  I  want  to  refer  you  again  to — I  don't 
think  we  are  on  this  one  at  this  time — let's  identify 
this  as  the  next  number  for  the  Respondent. 

The  Clerk :    Exhibit  G  for  identification. 

(Respondent's  Exhibit  G,  Witness  Oberbillig, 
marked  for  identification.) 

Q.  I  want  to  hand  you  Respondent's  Exhibit  G 
for  identification  (hesitating) 

The  Court :  Somebody  should  tell  the  Court  what 
that  is. 

Mr.  Picco :  I  am  going  to  get  to  that  in  a  second, 
your  Honor. 

Q.  Now,  this  Respondent's  Exliibit  G  purports 
to  be  a  continuation  of  the  coi-porate  minutes  of  the 
Petitioner,  that's  correct,  isn't  it? 

A.     That's  correct;  yes,  sir. 

Q.     And  it  is  that?  A.     Yes. 

Q.  Now,  I  want  to  direct  your  special  attention 
to  the  corporate  minutes  of  January  13,  1943 — that 
involves  a  meeting  of  [84]  the  Board  of  Directors 
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if  you  would  just  verify  that  that  is  correct,  as  we 
are  going  to  be  dealing  with  this  record.  I  am  sorry 
I  can 't  present  this  entire  exhibit,  as  it  is  too  bulky. 

A.  This  is  an  annual  stockholders'  meeting,  is 
that  what  you  wanted? 

Q.  That's  correct.  It  is  Januaiy  12,  1943,  isn't 
it?  A.    Yes,  sir. 

Q.  Now,  I  want  to  go  along  here  and  point  out 
one  statement  made  in  here  in  the  way  of  a  resolu- 
tion. I  want  to  read  it  so  it  will  get  into  the  record. 

A.     All  right. 

Q.  This  resolution  states — this  corporate  min- 
utes of  January  12,  1943,  which  is  Respondent's 
Exhibit  G  for  identification  reads  in  part  as  follows 
— ^this  is  a  part  of  the  resolution:  ^'Whereas,  the 
United  Mercury  Mines  Company,  since  the  year 
1927,  has  had  certain  of  its  properties  under  an 
option  to  Fred  W.  Bradley  and  corporation  organ- 
ized by  him,  and  the  purpose  of  giving  that  option 
was  to  cause  a  development  of  the  claims  described 
therein  for  the  purpose  of  paying  to  the  stockhold- 
ers, their  investments  in  said  United  Mercury  Mines 
Company."  That's  correct,  isn't  it? 

A.     That  is  true;  yes,  sir. 

Q.  So  that  actually  the  reason  why  these  proper- 
ties were  transferred — the  Stibnite  properties  were 
transferred  to  Bradley  was  to  cause  the  develop- 
ment of  the  properties  ?  Is  that  correct  ? 

A.  That's  correct,  yes;  and  to  take  care  of  the 
assessment  work.  [85] 

Q.     Now,  I  am  going  to  ask  a  question  about  the 
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mineral  explorations  on  the  Stibnite  after  1941.  Did 
you  mean  to  claim  credit  this  morning  in  your  testi- 
mony, for  finding-  tungsten  ore  on  the  Stibnite  prop- 
erty— is  that  the  impression  you  want  to  leave  with 
the  Court? 

A.     What  date  is  that  you  got  there  ? 

Q.  I  don't  know  what  page  it  is  on — I  am  talking 
about  your  testimony  this  morning. 

A.  I  know,  but  didn't  I  give  some  date  there,  or 
didn't  he  ask  me 

Q.     I  think  it  was  aromid — 1941  or  '42. 

A.  Well,  in  1941,  it  was  through  my  work  that 
the  tungsten  was  discovered  and  where  that  tung- 
sten lied  on  that  property,  there  never  would  have 
been  a  Stibnite  today  had  it  not  been  for  the  efforts 
of  the  United  Mercury  Mines  Company  to  per- 
suade the  Govenament  to  go  in  there  and  drill  the 
property  for  strategic  minerals. 

Q.  Did  you  spend  any  money  in  connection  with 
that? 

A.  I  certainly  spent  quite  a  little  money  in  con- 
nection with  that. 

Q.     Did  the  Petitioner  spend  any  money? 

A.    What's  that? 

Q.     The  Petitioner? 

A.     The  Petitioner,  yes,  sir. 

Q.  At  that  time,  Bradley  was  in  possession  of 
the  Stibnite  properties,  wasn't  he — wasn't  the 
Bradley  Company  in  possession  of  [86]  the  prop- 
erty? 

A.     After  I — after  I  got  the  Hennessey  property 
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for  him  and  got  it  back  to  him,  and  got  it  back  into 
the  enterprise — into  the  Bradley  enterprise.  That's 
when  they  spent  the  money  on  it. 

Q.  It  belonged  to  them  or  you  wouldn't  have 
been  giving  it  to  them,  isn't  that  right? 

A.  Oh,  let  me  tell  you — they  threw  it  back  to 
Hennessey  and  I  purchased  it  from  Hennessey. 

Q.  Do  you  want  this  Court  to  believe  that  you 
had  millions  of  dollars  in  tungsten  in  your  pocket 
and  you  turned  it  over  to  Bradley  because  you  were 
kind-hearted  I 

A.  Absolutely  true,  and  I  want  to  make  that 
statement.  That  was  my — that  was  the  only  ambition 
I  had  at  that  time,  to  see  a  success  in  that  country. 

Q.  Now,  Exhibit  9 — this  is  the  agreement  which 
permitted  the  Bureau  of  Mines  to  come  into  the 
picture.  Now,  the  Bureau  of  Mines  did  this  for 
nothing,  did  it?  It  didn't  charge  anybody  anything 
to  go  in  there  and  drill.  They  were  thinking  about 
the  United  States,  I  take  it,  at  that  time,  and  the 
possibility  of  war,  isn't  that  it? 

A.     So  was  I. 

Q.     And  so  was  Bradley? 

A.  No ;  Bradley  didn't  give  it  a  thought.  Bradley 
would  have  run  us  all  off  if  he  had  a  chance. 

Q.  Well,  I  don't  understand,  really,  and  if  you 
have  the  answer  to  it,  I'd  like  it — I  think  you  did 
answer  it.  If  Bradley  was— if  [87]  Bradley  Mining 
Company  was  as  bad  as  all  that,  why  you  turned 
over  this  tungsten  that  you  foimd  there  at  that 
time?  You  don't  have  an  answer? 
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A.  I  told  Mr.  Bradley — one  of  his  attorneys, 
and  he  says,  "Well,"  he  says,  "I  appreciate  all 
that."  ''Well,"  I  says,  "I'd  rather  deal  with  the 
Devil  I  know  than  the  Devil  I  don't  know." 

Q.  Actually — I  direct  your  attention  to  the  Peti- 
tioner's Exhibit  9,  which  is  the  agreement  with  the 
Bureau  of  Mines  for  a  minerals  explorations. 

A.     This  was  the  second  one  that  they  made  out. 

Q.  This  was  signed  by  United  Mercury,  by  your- 
self? A.     And  Bradley. 

Q.  And  by  Bradley.  Now,  the  signature  of  Brad- 
ley was  absolutely  necessary  on  this  thing,  is  that 
correct  ? 

A.  Well,  in  order  to  permit  him  to  let  us  drill. 
It  wasn't 

Q.  You  want  the  Court  to  believe  that  Bradley 
w^as  against  this  thing — he  was  against  finding  tung- 
sten on  this A.     Yes,  and  I  have 

Mr.  Carver:  I  don't  like  to  interrupt  counsel, 
but  I  don't  think  it  is  proper  cross-examination  to 
ask  this  witness  what  he  wants  the  Court  to  believe. 
We  are  trymg  to  get  at  the  facts. 

The  Court:  Well,  this  is  cross-examination.  He 
has  a  good  deal  of  leeway  in  the  examination  of 
this  witness,  and  the  witness  either  doesn't  under- 
stand or  seems  reluctant  to  answer.  [88]  Let's  speak 
right  out  and  tell  the  Court  about  this,  if  you  un- 
derstand what  he  means. 

A.  I  do  understand  what  it  means.  It  was  in 
1940  when  the  Government  moved  over  there  to  drill 
the  Hennessey  Grroup,  and  Bradley  objected  to  it 
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So  they  went  over  to  another  property  that  was 
owned  under  my  supervision.  That  was  what  we 
called  the  Sugar  Creek  Group,  and  they  drilled 
there  that  year  and  finally,  by  1941,  we  got  him  in 
the  notion  of  drilling,  because  we  opened  up — ^went 
through  a  lot  of  ore  and  found  that  the  drilling 
was  really  an  essential  thing  to  discover  and  de- 
velop ore. 

The  Court:  Then  it  was  necessary  to  get  his 
signature  before  you  could  drill  on  his  property 
then? 

A.    What's  that? 

The  Court:  He  had  to  sign  this  agreement  be- 
fore you  could  drill  on  this  property? 

A.     Oh,  yes. 

Q.  Now,  I  ask  another  question.  You  stated  this 
morning  that  the  discovery  of  this  tungsten  deposit 
occurred  some  time  in  October  of  1941,  is  that  cor- 
rect? A.     No;  I  said  in  July  or  August. 

Q.  Oh,  yes.  Now,  I  am  anxious — I  would  like 
to  get — I  would  like  to  ask  this  question:  Were 
they  sure  that  they  had  tungsten  discovered  in  Au- 
gust of  1941,  before  this  agreement  was  signed? 
Before  the  agreement  that  is  Exhibit  4  in  this  case  ? 

A.     What  is  the  date  of  that?  That  was  '41?  [89] 

Q.  This  was  thirty — September  of  '39,  this  thing 
here.  A.     Huh  ? 

Q.     September,  '39. 

A.  Yes;  that  is  when  we  first  started  out  and  it 
was  signed  though,  a  year  after  that,  by  Bradley. 

Q.     You  testified  this  morning  there  was  bad  re- 


Commissioner  of  Internal  Revenue  125 

(Testimony  of  J.  J.  Oberbillig.) 

lationship  between  the  Petitioner  and  Bradley  Min- 
ing Company.  In  fact,  you — did  you  not  testify  that 
way  this  morning? 

A.  Not  that  it  was  bad  relationship,  but  I  testi- 
fied that  Bradley  closed  up  the  Meadow  Creek  Mine, 
and  he  had  no  right  to  close  it  down  except  to  beat 
that  fellow  out  of  his  royalties  that  went  to  work 
and  put  that  field  on  its  feet. 

Q.  Petitioner  was  trying  to  forfeit  this  agree- 
ment at  this — at  that  time  ? 

A.  Well,  if  Bradley  hadn't  gone  to  work  and 
hadn't  gone  down  on  the  East  Fork  deposit,  that  is 
the  Hennessey  Group,  we  certainly  would  have  done 
something,  and  he  understood  that,  too. 

Q.  At  any  rate,  on  December  31,  1942,  Petitioner 
deeded  over  its  property  to  the  Bradleys? 

A.     That's  true. 

Q.     Now 

Mr.  Carver:     '41,  you  mean? 

Q.     '41?  A.     '41. 

Q.  I  say,  could  you  not  have  been  mistaken 
about  the  [90]  discovery  of  tungsten  deposits  on 
that  property  and  wasn't  the  discovery  actually  in 
1942?  A.     No;  the  discovery  was  in  '41. 

Q.     Then  you 

A.     Now,  I  will  make  that  clear. 

Q.  That  won't  be  necessary.  You  have  answered 
my  question.  You  want  your  answer  to  stay  that 
you  turned  over  this  tungsten  to  Bradley  Mining 
Company?  A.     I  sure  do. 

Q.     I  want  to  try  to  get  into  your  testimonv  of 
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this  morning  as  to  transportation — transportation 
costs.  I  am  not  so  sure  that  I  received  what  you  had 
in  mind.  Did  you  testify  that  you  shared  in  the 
transportation  costs — was  that  the  essence  of  your 
testimony  this  morning,  or  were  you  testifying  that 
you  participated  in  the  transportation  of  the  ore  to 
market  in  1944? 

A.  I  participated  in  the  transportation  and  paid 
my — I  paid  in  excess  of  my  economic  interest. 

Q.  That  is  what  you  meant — that  was  the  impres- 
sion you  meant  to  carry  this  morning? 

A.     That's  right. 

Q.  Now,  actually  you  have  nothing  to  do  with 
the  transportation  of  that  ore,  did  you? 

A.     Not — nothing  that  I  know  of,  no. 

Q.  Neither  3^ou  nor  the  Petitioner — you  didn't 
perform  any  service  whatsoever  in  connection  with 
transportation,  did  you  ?  [91] 

A.  Except  to  allow  him  to  make  the  charges  for 
that  transportation. 

Q.  As  far  as  transportation,  that  was  Bradley's 
affair,  wasn't  it? 

A.  I  don't — I  know,  but  not  the  charges  of  it.  He 
had  no 

Q.    Answer  my  question. 

A.     Oh,  yes;  that's  correct. 

Q.  And  as  far  as — as  to  whom  he  transported, 
that  was  his  business?  Now,  what  I  am  trjring  to 
say,  you  didn't  have  any  right  to  tell  him  anything 
about  transportation,  did  you? 

A.     Whv  not  didn't  I? 
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Q.     I  am  asking  you  that  question. 

A.     Yes;  I  did. 

Q.  What  right  did  you  have  to  tell  him  any- 
thing ? 

A.  He  was  violating  the  contract  when  he 
charged  me  and  took  those  out  of  my  royalties. 
Why,  he  charged  me  even  for  the  amortization  of 
the  plant.  It  is  right  there  on  those  statements. 

Q.  You  are  wanting  to  say  that  Bradley  was 
forcing  something  down  your  neck  in  violation  of 
that  contract? 

A.  Certainly  he  was,  at  the  time  when  he  was 
making  those  charges. 

Q.  Now,  the  contract  called  for  your  sharing  in 
some  of  those  expenses? 

A.  That  was  in  the  two  dollars  and  a  half.  He 
worked  that  out  [92]  of  me,  too. 

Q.  He  didn't  work  it  out  of  you.  You  signed  the 
agreement,  didn't  you? 

A.     Sure  I  did,  after  w^e  agTeed  to  that. 

Q.  You  want  the  Court  to  believe  that  there  was 
no  modification  of  that  agreement  from  two  dollars 
and  fifty  cents  to  five  dollars  ? 

A.  I  would  like  to  have  the  Court  believe  that  I 
yielded  there  to  pay  that  two  dollars  and  a  half. 

Q.     You  didn't  have  to 

A.     In  order  to  keep  things  going. 

Q.  All  right,  you  did  that  out  of  the  generosity; 
of  your  heart? 

A.     I  did  that  for  my  Company. 
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Q.  I  understand  that  Petitioner  was  paid  five 
per  cent  of  the  net  revenue  ? 

A.     The  contract  said  five  per  cent  of  the  gross. 

Q.     Five  per  cent  of  the  returns? 

A.     Of  the  net  smelter  returns. 

Q.  Now,  actually,  isn't  it  true  that  you  were 
sharing  part  of  the  cost  of  all  this  operation — if 
you  were  just  getting  five  per  cent  of  the  net  re- 
turn? 

A.     I  was  sharing  a  great  deal  of  it  right  along. 

Q.  But  you  are  not  contending,  are  you,  that 
you  were  participating  in  the  operation? 

A.  What  would  that  be,  if  it  wasn't  operating — • 
if  it  wasn't  participating  in  the  operation?  [93] 

Q.  Well,  I  am  saying  it  to  you.  You  have  got  to 
answer. 

A.  Wouldn't  that  be  clear  enough,  if  I  was  pay- 
ing for  hauling  out  ore  and  paying  for  reduction 
of  the  ore?  That  all  comes  under  the  head  of  gen- 
eral mining,  doesn't  it? 

Q.     Are  .you  asking  me  questions?  A.    No. 

Q.  It's  true  that  you  were  sharing  part  of  the 
cost  of  transporting  the  ore  pursuant  to  the  con- 
tract— that's  correct,  isn't  it? 

A.     That's  correct. 

Q.  But  it  is  not  true  that  you  had  anything  to 
say  about  how  that  ore  was  transported  ? 

A.  Well,  now,  I  think  I  had  a  right  to  put  in  a 
kick  there  just  the  same. 

Q.  Well,  I  want  to  take  you  now  to  the — your 
sharing  in  the  cost  of  the  treatment  process.  Will 
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you  please  tell  us  again  what  you  meant  by  that? 
You  testified  about  the  treatment  process.  Was  that 
in  1944?  A.     That  was  in  1944. 

Q.  Now,  how  was  that  done?  Will  you  explain 
the  process  there?  A.     Yes;  the 

Q.  Bradley  installed  or  erected  a  plant  in  Boise, 
Idaho,  is  that  right? 

A.  Yes ;  it  was  a  leaching  plant ;  they  called  it  a 
purification  [94]  plant.  That  was  to  upgrade  the 
tmigsten  concentrate  so  that  they — now,  the  more 
tungsten  that  you  could  get  in — higher  grade  con- 
tent, you  see,  the  more  you  would  get  out,  or  a  bet- 
ter price  you  would  get.  It 

Q.  That  was  part  of  the  cleaning  process.  You 
cleaned  that  ore  and  make  it  a  little  better,  and  that 
is  just  part  of  sales,  isn't  that  correct,  too 

A.     To  make  it  more  salable. 

Q.  Now,  you  testified  that  you  shared  in  the  cost 
of  the  cleaning  process?  A.     Yes,  sir. 

Q.  Now,  that  was  pursuant  to  contract,  too, 
wasn't  it? 

A.  That  was  in  violation  of  the  contract,  because 
the  contract  didn't  make  any  such  statement. 

Q.  Now,  you  didn't  mean  to  imply  that  you  were 
participating  in  the  cleaning  operation,  were  you, 
this  morning? 

A.     Whenever — yes — whenever  I  had  to  pay  that 
share,  and  I  yielded  to  him — I  says,  ''All  right,  I'll 
go  with  you,"  and  he  promised  that  when  the  tung- 
sten was  depleted,  which  the  drill  bit,  you  know 
would  show  that  the  tungsten  would  soon  be  mined 
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out,  and  we  had  made  a  good  enough  showing  to 
put  in  a  two  thousand  ton  plant,  and  he  says, 
*'We're  going  to  put  it  in."  Now,  the  records  will 
show  that  he  went  ahead  on  that,  and  we  had  the 
two  thousand  ton  plant. 

Q.  You  don't  want  to  leave  the  impression  that 
anybody  but  [95]  Bradley  conducted  the  cleaning 
process  in  Boise,  Idaho? 

A.     It  was  only  Bradley  that  conducted  that. 

Q.  All  right ;  I  think  we  understand  each  other. 
Now,  I  want  to  go  over  your  testimony  as  to  the 
construction  of  some  road  in  the  area.  I  think  you 
said  1943  or  1944,  is  that  correct  1 

A.     What  is  the  royalties  about  ? 

Q.     The  road;  the  road. 

A.  Oh,  the  road?  Well,  that  road  was  to  assist 
the  Idaho  Power.  Equipment  was  very  scare  at  that 
time,  and  I  had  the  two  large  D8  Cats — Caterpil- 
lars. Now,  I  took  them  over  after  I  had  finished  all 
the  work — get  the  line  in  for  the  Cinnabar  Mines 
from  Bradley,  and  here  we  were  stuck  then  for 
power,  if  this  work  hadn't  been  done  between  Mea- 
dow Creek  and  the  Johnson  Creek,  where  the  power- 
line  came,  and  I  put  my  two  Cats  on  there  and  run 
there  for  nearly  six  weeks.  And  I  never  charged 

Q.     Now,  was  this  in  '43  or  '44? 

A.     That  is— huh? 

Q.     1944  or  '43? 

A.     That   is   the   fall   of    '43,   when   we   got   the 
power  in. 


Commissioner  of  Internal  Revenue  131 

(Testimony  of  J.  J.  Oberbillig.) 

Q.  Now,  are  you — were  you  saying"  this  morning 
that  this  road  was  for  the  particular  benefit  of 
Bradley  ? 

A.  That  was  absolutely  for  the  particular  benefit 
of  Bradley  and  the  Cinnabar  Group. 

Q.  You  want  the  Court  to  believe,  do  you,  that 
again  Petitioner  is  coming  into  the  picture  and 
helping  Bradley  out  with  its  [96]  own  affairs,  is 
that  it?  A.     That's  true. 

Q.     Weren't  you  operating  at  the  same  time? 

A.     Wliat's  that? 

Q.  At  this  time,  weren't  you  operating  on  an- 
other tract  ? 

A.  I  was  operating  on  the — I  had  a — ^we  were 
co-partners  in  the  Cinnabar  Group. 

Q.     That  is  the  Bonanza 

A.     The  Bonanza  Group,  yes. 

Q.     You  were  also  operating  the 

A.     Antimony  Ridge. 

Q.     Antimony  Ridge?  A.     Yes. 

Q.  Now,  this  road  that  was  being  constructed 
for  Idaho  Power — wasn't  that  of  some  particular 
benefit  to  your  ow^l  operations  on  those  two  tracts 
of  land  ? 

A.  Why,  sure,  it  had  something,  because  we 
wanted  the  power  at  Cinnabar,  too. 

Q.  And  isn't  that  the  reason  why  you  were  in 
there  with  your  two  Cats? 

A.  No;  because  I  was  co-operating  to  get  that 
IDOwer  in  there. 

Q.  Now,  as  a  matter  of  fact,  Bradley  was  in 
there  co-operating,  too,  on  this  thing,  wasn't  he? 
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A.     Well,  yes,  but  be  didn't  have  any  equipment. 

Q.  You  mean  that  Bradley  didn't  have  any  [97] 
equipment  *? 

A.  No  equipment  to  put  on  that  road.  That  is 
absolutely  true. 

Q.  Now,  you  incurred  some  expenses  in  connec- 
tion with  that,  did  you  not?  A.     The  what? 

Q.  You  incurred  some  expenses  in  connection 
with  these  Cats?  In  connection  with  improving  the 
road  or  whatever  you  were  doing  for  Idaho  Power  ? 

A.  My  drivers  that  was  driving  on  the  Cats 
boarded  there  at  Bradley,  and 

Q.     Bradley  was  giving  them  board  and  room  ? 

A.  Yes,  he  was — wait  a  minute,  now.  They 
boarded  there  and  after  we  had  the  road  and  had 
the  power  in  and  everything,  Mr.  Bradley  sent  me 
a  bill.  I  think  it  was  for  something  like  a  himdred 
and  sixty  dollars  for  the  board  for  those  men,  and 
I  handed  it  over  to  my  alleged  lawyer,  that  was  Mr. 
Worthwine  (phonetic),  and  he  said,  ''Give  me  that 
bill,"  he  says,  and  he  took  the  bill,  and  that  is  the 
last  I  heard  of  it. 

Q.     You  never  paid  anything? 

A.     That's  co-operation,  you  know. 

Q.     You  never  paid  anything?  A.     Huh? 

Q.  You  didn't  incur  any  expenses  actually,  did 
you,  in  connection  with  this  road  ? 

A.     We,  the  United  Mercury,  paid  it  all.  [98] 

Q.     I  am  saying — how  did  you  pay  it? 

A.     How? 
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Q.     That's  right. 

A.     I  paid  the  bills  for  the  United  Mercury. 

Q.  How  did  you  deduct  it — did  you  deduct  it  in 
Petitioner's  income  tax  return? 

A.     I  don't  remember.  I  don't  know  about  that. 

Q.  Now,  could  I  have  the  Deficiency  Notice? 
(Paper  handed.)  Now,  I  direct  your  attention  to 
the  Deficiency  Notice  on  file  in  this  proceedings, 
page  two  of  that  Deficiency  Notice,  and  I  want  to 
read  one  of  the  adjustments  that  were  made  here 
(reading)  :  "Loss  claimed  on  Antimony  Ridge  op- 
eration is  decreased  in  the  amount  of  two  thousand 
five  hundred  dollars  to  disallow  construction  of 
road  for  Idaho  Power  Company  line."  This  is  for 
1944.  Now,  could  this  be  what  you  are  referring  to  ? 

A.     No ;  that  work  was  done  in  '43. 

Q.  What  work  was  that — what  work  was  done 
in  1944  for  Idaho  Power  Company? 

A.     I  don't  recall  of  any  that  was  done  in 

Q.     Well,  then,  it  is  conceivable  that  this 

A.  This — the  auditors  must  have  taken  this  one 
and  got  mixed  up  on  that,  because  in  '44,  I  done  a 
lot  of  work  on  Smokey  Ridge  and  Sun  Group,  and 
Bradley  had  an  option  on  them  at  that  time. 

<J.  And  what  you  are  saying  is  that  it  was  prob- 
ably '43,  but  the  expenses  were  taken  in  1944?  [99] 

A.     Well,  I  wouldn't  know  about  that. 

Q.  Now,  actually,  there  were  expenses  taken  in 
connection  with  Idaho  Power  Company  line — but 
von   took   that   in   connection   with   the   Antimoiiv 
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Ridge  operation.  What  I  am  saying — this  line — this 
road  benefitted  the  Antimony  Ridge  operation,  did 
it  not? 

A.  No;  no,  I  am  getting  power  put  in  now  for 
Antimony  Ridge,  and  that  power  is  three-quarters 
of  a  mile  from  there. 

Q.  Would  you  please  explain  to  the  Court  why 
you  claimed  two  thousand  five  hundred  dollars  in 
connection  with  a  loss  on  the  Antimony  Ridge  prop- 
erty for  that  very  same  thing  in  1944? 

A.  I  have  to  confess  that  I  don't  understand;  I 
don't  know  anything  about  that. 

Q.  Do  you  know  whether  you  took  that  deduc- 
tion in  the  income  tax  returns  for  1943  ? 

A.  I  '11  tell  you  where  that  charge  might  be  made 
on  account  of  Antimony  Ridge.  That's  the  road  that 
I  constructed  from  Johnson  Creek,  up  the  Golden 
Gate  Group,  which  is  a  part  of  the  Antimony  Ridge 
Group,  and  that  is  the  place  where  I  recent — after 
Bradley  turned  back  the  property,  I  recently  made 
a  big  strike  up  there  for  tungsten. 

Q.  Well,  if  you  had  incurred  an  expense  in  con- 
nection with  this  road  in  1943,  you  would  have  taken 
the  deduction  in  the  income  tax  return,  is  that  cor- 
rect? A.     Well,  I  think  so. 

Q.  Now,  in  what  connection  would  you  have 
taken  that,  as  to  [100]  the  income  you  received  from 
Bradley  ? 

A.    It  would  have  to  come  from  there. 

Mr.  Picco:  I  want  you  to  mark  this  Respond- 
ent's Exhibit 
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The  Clerk:     H  for  identification. 

(Respondent's  H,  Witness  Oberbillig,  marked 
for  identification.) 

Q.  I  hand  you  Respondent's  Exhibit  H  for  iden- 
tification, which  purports  to  be  the  petitioner's  cor- 
poration income  tax  return  for  1943,  and  ask  you 
if  that  is  your  signature  at  the  bottom  ? 

A.     That  is  my  signature. 

Q.     And  what  is  this  document? 

A.  Well,  I  just  couldn't  tell  you.  I  think  that  is 
the 

Q.     That's  the  return  for  1943,  isn't  it? 

A.  1943 — the  return  for  1943 — they  make  those 
things  out  and  I  sign  them. 

Mr.  Picco :  Are  you  willing  to  stipulate  that  the 
money  that  was  incurred  in  connection  with  the  road 
for  the  Idaho  Power  Company  was  incurred  in  con- 
nection with  the  operation  of  Antimony  Ridge  ? 

Mr.  Carver :  No ;  I  am  not  willing  to  do  that.  I 
am  willing  to  stipulate  that  that  twenty-five  hun- 
dred dollars  is  this  road  work. 

Mr.  Picco:  I'm  not  going  to  stipulate  that.  I 
offer  this  [101]  in  evidence,  your  Honor. 

Mr.  Carver:  To  which  we  object.  I  don't  see  the 
relevancy.  I  don't  understand  at  this  time  what 
counsel  is  getting  at. 

Mr.  Picco:  He  tells  me  that  he  incurred  some 
expense  and  he  probably  took  it  off  on  his  income 
tax  return,  and  I  want  him  to  look  at  this  income 
tax  return  and  tell  me  where  he  took  it.  If  he  did 
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take  it.  In  other  words,  if  he  made 


The  Court :  To  be  sure  of  whether  or  not  it  was 
taken  in  '43? 

Mr.  Picco:     That's  correct. 

Mr.  Carver:  I  don't  think  there  is  any  question, 
counsel,  but  what  that  item  occurs  in  this  '44  re- 
turn. 

Mr.  Picco:     Which  item? 

Mr.  Carver:    The  twenty-five  hundred  dollars. 

Mr.  Picco.  That  is  in  connection  with  Antimony 
Ridge.  You  have  no  objection,  do  you,  Mr.  Carver? 

Mr.  Carver:     I  have  no  objection. 

Mr.  Picco:     I  move  this  into  evidence. 

The  Court:  Very  well,  Respondent's  Exhibit — 
what  is  the  exhibit  number? 

The  Clerk:     H. 

The  Court:  Respondent's  Exhibit  H  is  received 
in  evidence.  Do  you  desire  leave  to  withdraw  the 
original  and  substitute  photostatic  copy? 

Mr.  Picco :     Yes,  if  you  please.  [102] 

The  Court :  Leave  is  given  to  mthdraw  the  orig- 
inal and  substitute  photostatic  copy  therefor. 

(Whereupon,  Respondent's  Exhibit  H  for 
identification.  Witness  Oberbillig,  was  received 
in  evidence.) 

Q.  Thank  you.  Mr.  Oberbillig,  I  appreciate  that 
you  are  not  too  familiar  with  this,  but  this  is  the 
Respondent's  Exhibit  H,  which  is  the  1943  return 
of  the  Corporation,  and  I  just  want  to  point  out  one 
or  two  things  here  and  then  ask  you  questions — now. 
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there  is  a  schedule  here,  an  analysis  of  your  ex- 
penses in  connection  with  the  operation  of  the 
Bonanza  Mine — ^you  were  operating  at  that  time 
on  that,  joint  operation  with  Bonanza? 

A.     That's  right. 

Q.  You  have  got  ''road  maintenance."  Could 
you  have  meant  that  when  you  mentioned  about  the 
expenses  you  incurred  in  connection  with  the  opera- 
tion of  the  road  in  the  fall  of  1943?  If  you  don't 
know,  just  say  you  don't  know. 

A.  I  was  just  trying  to  think,  you  know.  In  the 
wintertime,  we  have  to  spend  a  considerable  money, 
you  know,  and  that  year,  we  had  some  very  heavy 
snows,  and  I  had  to  send  my  Cat  all  the  way 
through  from  Johnson  Creek,  you  see,  way  up  to 
Bonanza,  and  we  worked  on  that. 

Q.     Sure. 

A.  Now,  the  same  way  happened  this  year,  you 
know.  We  had,  during  the  first  of  the  year,  had  a 
big  freshet,  and  we  had  to  take  care  of  that  road. 
Nobody  would  take  care  of  it,  and  I  spent,  [103] 
with  two  men  and  one  of  my  Cats,  we  spent  fourteen 
days  this  winter  season. 

Q.  The  answer  is  that  you  don't  know  whether 
that  expense  was  thrown  into  road  maintenance  for 
the  Bonanza  operation  ? 

A.     I  couldn't,  you  know — I  couldn't 

Q.     Now,  I  have  just 

A.     1    think    that    that    was — is    that    for 

Bonanza  ? 

Q.     That's  for  Bonanza,  yes. 
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A.  Well,  I  think  that  that  is  absolutely  true, 
working  on  the  road  there. 

Q.  Now,  the  road  in  connection  with  the  Idaho 
Power  Company?  A.     No. 

Q.     Something  else? 

A.     That  would  be  the  road  going  to  Bonanza. 

Q.  Now,  there — here  is  Antimony  Ridge — an 
analysis  of  the  income  expenses  there,  and  you  have, 
as  one  of  the  expenses,  ^'Cat,  car  and  truck  expense, 
four  thousand  seven  hundred  and  sixty-seven  dol- 
lars and  eight-five  cents."  Could  that  have  been  the 
expense  you  were  talking  about  1 

A.     That's  '43,  isn't  it? 

Q.     That's  '43,  yes.  Can  you  see  that  all  right? 

A.     Yes,  I  was  taking  out 

Q.     It  is  your  third  item? 

A.  Yes;  I  was  taking  out  quite  a  lot  of — oh, 
well,  the  Cats  that  year  worked  right  through  all 
winter  on  that,  you  know,  and  [104]  all  summer  on 
Antimony  Ridge,  you  know. 

Q.  Was  that  in  connection  with  the  road  for 
Idaho  Power  Company? 

A.  No;  that  was  in  connection  with  taking  out 
ore. 

Q.  Now,  you  didn't  take  that  deduction  in  con- 
nection with  the  Stibnite  property — the  royalty  in- 
come you  received? 

A.  Was  that  taken  in  connection  with  the  Stib- 
nite property? 

Q.  No;  I  am  asking  you — you  didn't  take  it  on 
this  return? 
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A.  Oh,  no — ^no,  because  I  was  taking  ore  on  Anti- 
mony Ridge  tbat  year. 

Q.  You  just  didn't  take  the  expense  at  all  on  the 
return,  is  that  right? 

A.  Well,  I  don't  know  how  those  fellows 
worked  it. 

The  Court :  You  are  offering  that  in  evidence.  It 
has  already  been  offered? 

Mr.  Picco :  Yes,  I  have,  your  Honor.  Yes,  thank 
you. 

The  Court:  And  leave  was  given  to  withdraw  it 
and  substitute  photostatic  copy? 

Mr.  Picco :     Thank  you,  very  kindly. 

The  Court :     Very  well. 

Q.  You  mentioned  that  certain  property  taxes — 
or,  iiot — it  wasn't  a  property  tax — mining  license 
tax  was  based  on  Petitioner's  five  per  cent  interest? 
Didn't  you  mention  something  about  that  at  the 
very  end  of  your  testimony? 

A.  AVe  have  to  pay  a  mining  tax.  Now,  I  am  sure 
of  that,  [105]  now,  I  am  not  too  familiar  with 
that 

Q.     That  is  under  the  Idaho  law,  is  that  correct? 

A.  We  pay  a  mining  tax  for  all  our  income,  you 
know,  that  we  get  in — net  income — I  think  it's  the 
net  income,  and  we  pay  that  and  I  have  been  paying 
that  right  along. 

Q.  Now,  do  you  know  whether  that  mining 
license  has  to  do  with  actual  mining  of  the  property 
which  you  are  mining,  like  Antimony  Ridge? 

A.    No;  I  wouldn't  know. 
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Q.  You  wouldn't  know.  I  have  just  one  or  two 
more  questions.  I  want  to  touch  very  briefly  on  the 
Bonanza  and  the  Antimony  Ridge  properties.  It 
was  stipulated  quite  a  bit.  Now,  the  location  of 
those  properties — they  are — ^how  far  away  are  they 
from  the  Stibnite  properties? 

A.  You  mean  Antimony  Ridge  from  the  Stibnite 
property?  Twenty  miles  by  road. 

Q.    And  the  Cinnabar  properties — that^s^ 

A.     That's  the  one. 

Q.  That's  operated  jointly,  isn't  it — Petitioner 
and  Bonanza  operate  that  one  jointly? 

A.  Well,  the  Bonanza,  you  know — the  Bonanza 
was  the  Cinnabar 

Q.    Yes. 

A.    as  far  as  the  Hermes  Group,  you  see. 

Q.  Now,  that  is  twenty  miles  away  from  [106] 
Stibnite? 

A.     From — oh,  no;  it  joints  Stibnite  on  the  east. 

Q.     Antimony  Ridge  is  twenty  miles  away? 

A.  Antimony  Ridge  is  twenty  miles  away.  And 
there  is  where  every  winter  we  have  had  a  lot  of 
snow  removal  on  that  road,  you  know. 

Q.  Your  mining  operations  on  these  two  tracts 
of  land  were  on  a  limited  scale,  weren't  they? 

A.     They  were  what? 

Q.     On  a  limited  scale.  A.     Oh,  yes. 

Q.  They  were  worked  and  operated  by  the  Peti- 
tioner? A.    Yes. 

Q.  I  want  to  touch  very  briefly  on  Exhibit  10, 
the  valuation  report.  I  hand  you  Petitioner's  Ex- 
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hibit  10,  which  is  this  controverted  valuation  report, 
and  I  ask  you,  do  you  know  of  your  own  knowledge 
anything  about  the  contents  of  this? 

A.  Oh,  I  know  about  it.  We  went  to  Salt  Lake, 
and  Mr.  Carr  and  Mr.  Martella  (phonetic)  were  in 
the  office  there  with  myself  and  Mr. — and  we  agreed 
on  that  stuff.  They  said — Mr.  Carr  fixed  it  up — ^he 
said,  "111  fix  that  up  for  you  so  that  it  would  be 
all  right." 

Q.     You 

A.  And  Mr.  Middleton  (phonetic),  he — I  am  not 
familiar,  you  know.  I  am  not  in  that  line  of  work. 

Q.  Now,  were  you  people  talking  about  the  re- 
placement value  [107]  of  these  mining  claims?  In 
this  report?  A.     I  wouldn't  know. 

Q.     You  wouldn't  know?  A.     No. 

Mr.  Picco:     Your  witness. 

Mr.  Carver:  If  the  Court  please,  I  believe  it 
would  expedite  the  matter  just  a  little  if  we  could 
have  perhaps  a  very  brief  recess  to  confer. 

The  Court:  Very  well,  we  will  recess  for  ten 
minutes. 

(Whereupon,  a  recess  was  taken  at  3 :10  o'clock 
p.m.  until  3:30  o'clock  p.m.,  at  which  time  the 
hearing  reconvened,  mth  the  parties  heretofore 
mentioned  being  present.) 

The  Court :  Very  well,  gentlemen.  You  may  pro- 
ceed. 

The  Clerk :    Exhibit  13  for  identification. 

(Petitioner's  Exhibit  13,  Witness  Oberbillig, 
was  marked  for  identification.) 
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Redirect  Examination 
By  Mr.  Carver: 

Q.  Mr.  Oberbillig,  counsel  has  brought  up  the 
matter  of  your  relationship,  that,  in  particular  your 
motives,  purposes,  in  working  on  this  tungsten 
strike  in  the  Hennessey  Group.  I  will  hand  you 
Petitioner's  Exliibit  13  for  identification  and  ask 
you  to  state  what  that  is?  (Exhibit  handed.) 

A.  That  is  a  letter  from  Mr.  P.  R.  Bradley,  who 
w^as  the  brother  of  Mr.  W.  F.  Bradley,  and  the 
micle  to  John  Bradley,  who  [108]  was  Executive 
Vice  President  of  Bradley  Mining  Company.  This 
is  the  uncle  to  him. 

Q.    What  is  the  date  of  that  letter? 

A.     The  date  of  this  letter  is  June  8,  1944. 

Q.     Now,  do  you  have  the  original  of  that  letter? 

A.     Yes,  indeed,  I  have. 

Q.     Where  is  it? 

A.  It  is  in  Boise,  in  the  files.  In  fact,  it  is  in 
Boise,  in  the  bank  box. 

Mr.  Carver :     If  the  Court  please 

The  Court:  Is  that  Bradley  an  officer  of  the 
Bradley  Company,  or  is  he  a  person  in  authority? 

A.    He  was  in  absolute  authority  at  the  time. 

Mr.  Carver :  If  the  Court  please,  I  would  like  to 
offer  this  Exhibit  into  evidence,  with  leave,  if  coun- 
sel will  agree,  that  we  may  substitute  the  original. 
By  inadvertence,  we  did  not  bring  it  with  us.  Coun- 
sel has  seen  it.  Perhaps  it  would  be  agreeable  if  we 
were  to  exhibit  the  original  to  counsel  and  have  it 
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agreed  then  that  this  would  be  admitted  at  that 

time  as  a  true  copy? 

Mr.  Picco:  The  substitution  of  the  original 
won^t  be  necessary.  I  have  seen  it  somewhere.  I  was 
wondering  whether  you  would  go  into  it  a  little 
more  and  find  out  just  what  some  of  that — develop 
what  it  is,  it  might  be  better. 

Mr.  Carver:  If  the  Court  please,  in  order  that 
my  questions  may  be  clear,  I  will  ask  leave  to  read 
the  exhibit.  [109] 

Mr.  Picco:  Are  you  going  to  read  the  entire 
exhibit  ? 

Mr.  Carver:     Well,  perhaps  I 

Mr.  Picco:     I  would  prefer  you  wouldn't. 

Mr.  Carver:  I  can  show  it  to  the  Judge  and 
then  ask  him  questions  on  it.  (Exhibit  handed.) 

Q.  Now,  this  letter.  Exhibit  13  for  identification, 
which  we  are  offering  into  evidence,  Mr.  Oberbillig, 
refers  to  the  Hennessey  property.  Is  that  the  prop- 
erty upon  which  the  strike  was  made  by  the  drilling 
which  resulted  in  the A.     Yes,  sir. 

Q.  This  letter  from  Mr.  P.  R.  Bradley  was  in 
connection  with  your  activities  in  seeing  the  values 
in  that  property,  is  that  correct? 

A.     That's  time. 

Q.  And  this  was  a  recognition  from  the  Bradley 
Mining  Company  that  you  were  the  one  that  had 
foreseen  the  qualities  of  that  particular  piece  of 
property?  A.     Yes,  sir. 

Mr.  Carver :     I  offer  this  into  evidence. 

Mr.  Picco:     I  don't  have  any  objection  to  that, 
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your  Honor.  I  don't  care  about  the  original.  I  will 

accept  that  as  being 

The  Court:  Very  well,  there  being  no  objection, 
Petitioner's  Exhibit  13  is  received  in  evidence. 

Mr.  Carver:  We  have  nothing  further,  your 
Honor.  [110] 

(Whereupon,  Petitioner's  Exhibit  13  for 
identification,  witness  Oberbillig,  was  received 
in  evidence.) 

Recross-Examination 
By  Mr.  Picco: 

Q.  I  direct  your  attention  to  Petitioner's  Ex- 
hibit 13,  which  is  this  letter  from  Mr.  Bradley.  This 
has  to  do  with  the  drilling  by  the  Bureau  of  Mines, 
is  that  correct?  A.    Yes,  that's  correct. 

Q.  And  it's — and  you  described  the  set-up  and 
the  way  this  thing  happened  with  the  Bureau  of 
Mines  in  your  testimony  prior  to  this,  did  you  not  ? 

A.     Yes. 

Q.  This  is  the  matter  that  he  is  talking  about 
here'?  A.     That's  it  exactly. 

Mr.  Picco:     That's  all,  your  Honor. 

Mr.  Carver:    We  have  nothing  further. 

The  Court :    Very  well,  you  may  stand  aside,  sir. 

Mr.  Carver:     That's  all,  Mr.  Oberbillig. 

The  Witness :     That 's  all  ? 

(Witness  excused.) 

Mr.  Carver :  We  have  no  further  witnesses.  Peti- 
tioner rests. 
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(Petitioner  rests.) 

Mr.  Picco:     Respondent  rests. 
(Respondent  rests.)  [Ill] 

The  Court:  Very  well,  what  is  your  pleasure  in 
regard  to  time  for  filing  briefs? 

Mr.  Picco:  If  your  Honor  please,  I  am  just 
wondering  whether  you  would  entertain  a  motion 
at  this  time  to  withdraw  Respondent's  Exhibit  8, 
which  is  the  income  tax  return  for  1943,  for  the 
purpose  of  photostating  it  and  returning  it  within 
twenty-four  hours  ? 

The  Court :  Oh,  yes,  you  can  withdraw  it  at  any 
time  now,  and  substitute  that — if  you  want  to  sub- 
stitute it  before  we  leave 

Mr.  Picco:  Yes,  I  would  like  to  do  that  now,  if 
possible. 

The  Court :     Very  well. 

Mr.  Carver :  If  the  Court  please,  in  that  connec- 
tion, we  would  ask  leave,  if  it  is  agreeable  with 
counsel,  to  physically  withdraw — give  us  a  chance 
to  copy  it,  Exhibit  Niunber  10,  and  then  to  return 
it  to  the  files.  It  would  take  us  a  little  longer. 

The  Court:     Typewritten  copy? 

Mr.  Carver:     Yes. 

The  Court:     Substitute  a  typewritten  copy? 

Mr.  Carver:     That  is  right. 

The  Court:  If  you  will  permit  counsel  to  check 
and  see  that  it  is  correct,  that  is  satisfactory. 

Mr.  Picco:  Yes.  I  am  perfectly  satisfied  that 
they  would  do  nothing  to  the  dociunent  that  they 
would  want  to  take  out.  In  fact,  it  might  be  agree- 
a])le,  if  you  are  going  to  permit  that  it  be  withdrav\m 
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as  a  jDhysical  exhibit,  that  it  be  used  by  both 
parties  [112]  in  connection  with  their  briefs,  and 
then  returned  to  the  Court,  if  that  is  agreeable? 

The  Court:  That  would  be  perfectly  all  right. 
You  can  withdraw  it 

Mr.  Picco:  Would  it  be  all  right  to  take  that 
out  now? 

The  Court:  Yes,  you  can  withdraw  it  now,  but 
if  you  are  going  to  have  it  copied,  I  would  just 
have  it  typed  and  filed  while  I  am  still  here. 

Mr.  Picco :    Do  you  plan  to  send  that  copy  down  ? 

Mr.  Carver:  Well,  it  would  not  be  possible,  if 
your  Honor  please,  I  won't  be  back  in  my  office 
until  next  Monday. 

The  Court:     Oh,  I  see. 

Mr.  Carver:  So  I  would  like  leave,  in  connec- 
tion with  what  counsel  said,  withdraw  it  physically 
for  use  in  preparing  the  briefs,  and  then  further — • 
later 

The  Court:     File  the  same 

Mr.  Carver:     The  same  document. 

The  Court: the  same  document. 

Mr.  Carver:     Yes,  sir. 

The  Court:  Very  well,  that  may  be  done.  My 
only  request  is  that  it  be  returned  to  our  files  as 
soon  as  possible. 

Mr.  Carver:    Yes. 

Mr.  Picco :  As  I  understand  it,  he  will  use  it  for 
his  brief  and  then  see  that  I  get  a  copy? 

Mr.  Carver:     I  will  give  it  to  you.  [113] 

The  Court:  Well,  I  don't  know  if  it  should  be 
kept  out  until  brief  date.  I  would  prefer  that 
you 
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Mr.  Carver:  I  will  have  it  copied,  then,  your 
Honor. 

The  Coiii*t :    1  would  prefer  that  you  have  it 

copied  and  sent  in. 

The  Clerk :  Will  counsel  please  sign  a  receipt  for 
an  exhibit 

The  Court :  And  do  you  anticipate  that  you  will 
file  a  cpoy  before  Wednesday  of  next  week,  or  will 
you  mail  it  into  Washington? 

Mr.  Carver:  I  will  have  it  in  by  Wednesday  of 
next  week. 

The  Court:  Very  well,  you  can  hand  it  to  the 
Clerk.  The  Court  would  like  to  have  consecutive 
briefs  in  this  case. 

Mr.  Picco:  I  was  just  wondering,  your  Honor — 
I  have  gone  along  with  you  for  the  last  two  days 
on  C:at.  I  am  going  to  find  myself  waiting  for  these 
briefs  to  come  in,  and  they  will  all  come  in  at  the 
same  time.  I  would  prefer  to  start  working  on  one 
of  these  briefs.  I  don't  operate  so  good  when  I 
don't  know  what  the  other — I  know  I  will  probably 
wait  for  these  other  briefs.  I  wonder  if  you  could 
make  an  exception  in  this  case? 

The  Court:  I  don't  object  to  simultaneous  briefs 
in  stipulated  cases,  but  I  don't  like  them  in  cases 
where  Ave  have  testimony  and  findings  of  fact  based 
on  testimony.  I  like  to  have  the  Petitioner  make  his 
findings  of  fact  and  then  the  Respondent  to  [114] 
call  whatever  attention  his  disagreement  may  be 
with  the  Petitioner's  findings  of  fact  and  give  the 
Couit  some  assistance  in  that  regard.  I  will  give  you 
plenty  of  time  on  your  briefs,  as  far  as  that  is  con- 
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cerned. 

Mr.  Picco:  All  right,  your  Honor.  I  may  have 
to  ask  for  an  extension. 

The  Court:  And  if  you  have  to  have  an  exten- 
sion, you  can  get  an  extension.  How  much  time  for 
your  original  brief,  Mr.  Carver? 

Mr.  Carver :  I  am  not  familiar  with  the  practice, 
your  Honor.  Sixty — ^if  sixty  days  would  not  be  too 
long,  I  would  appreciate  that  much  time. 

The  Court:  How  much  time  do  you  want  after 
you  receive  his  brief,  Mr.  Picco  ?  Forty-five  days  ? 

Mr.  Picco:     How  many? 

The  Court:    Would  you  want  forty-five  days? 

Mr.  Picco:     I  would  like  forty-five  days. 

The  Court :    Well,  what  will  sixty  days  fall  on  ? 

The  Clerk:    July  2nd,  your  Honor. 

The  Court:  Petitioner's  original  brief  to  be  filed 
on  or  before  July  2nd ;  and  what  will  forty-five  days 
after  that  be  ? 

The  Clerk :     August  16. 

The  Court:  Respondent's  answer  to  be  filed  on 
or  before  August  16th;  and  twenty  days  from  that 
date. 

The  Clerk:     September  5.  [115] 

The  Court:  Petitioner's  reply  brief  to  be  filed 
on  or  before  September  5th.  Now,  gentlemen,  make 
a  note  of  those  dates  so  that 

Mr.  Carver:     Yes,  we  have  them. 

The   Court:     you   will   have   them.    Now,   if 

there  is  nothing  further,  gentlemen,  we  will  be  re- 
cessed until  10  o'clock  tomorrow  morning. 

Mr,  Carver :     Thank  you,  your  Honor. 
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Mr.  Picco:     Thank  you,  your  Honor. 

(Whereupon,  at  3:50  o'clock  p.m.,  the  hear- 
ing in  the  above-entitled  petition  was  [116] 
closed.) 


[Title  of  Tax  Court  and  Cause.] 

CERTIFICATE 

I,  Ralph  A.  Starnes,  Chief  Deputy  Clerk  of  the 
Tax  Court  of  the  United  States,  do  hereby  certify 
that  the  foregoing-  dociunents,  1  to  25,  inclusive, 
constitute  and  are  all  of  the  original  papers  on  file  in 
my  office  as  called  for  by  the  "Designation  of  Con- 
tents of  Record  on  Review,"  including  exhibits  1-A 
thru  5-E  attached  to  the  stipulation  of  facts.  Petition- 
er's Exhibits  6  thru  13,  admitted  in  evidence  and  Re- 
spondent's Exhibit  H  (F  and  G  marked  for  identi- 
fication and  not  offered),  in  the  case  before  the  Tax 
Court  of  the  United  States  docketed  at  the  above 
number  and  in  which  the  petitioner  in  the  Tax  Court 
has  filed  a  j^etition  for  review  as  above  nmnbered 
and  entitled,  together  with  a  true  copy  of  the  docket 
entries  in  said  Tax  Court  case,  as  the  same  appear 
in  the  official  docket  book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  the  Tax  Court  of  the  United  States, 
at  Washington,  in  the  District  of  Columbia,  this 
12th  day  of  April,  1957. 

[Seal]        /s/  RALPH  A.  STARNES, 

Chief  Deputy  Clerk,  Tax 
Court  of  the  United  States. 
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[Endorsed]:  No.  15528.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  Mercury 
Mines  Company,  a  Corporation,  Petitioner,  vs.  Com- 
missioner of  Internal  Revenue,  Respondent.  Tran- 
script of  the  Record.  Petition  to  Review  a  Decision 
of  the  Tax  Court  of  the  United  States. 

Filed:    April  26,  1957. 

[Seal]        /s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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Ninth  Circuit 

Docket  No.  15528 

UNITED  MERCURY  MINES  COMPANY,  a  Cor- 
poration, 

Appellant, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DESIGNATION  OF  RECORD 
FOR  PRINTING 

Appellant  hereby  designates  that  the  whole  of  the 
record  including  the  transcript  of  the  testimony  is 
to  be  printed;  Appellant  further  designates  that 
the  exhibits  contained  in  the  record  are  not  to  be 
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printed  and  requests  the  Court  to  consider  all  the 
exhibits  in  their  original  form. 

Dated  this  31st  day  of  May,  1957. 

/s/  JOHN  A.  CARVER,  JR., 

/s/  DALE  CLEMONS, 

Attorneys  for  Appellant. 

Certificate  of  service  attached. 

[Endorsed] :     Filed  June  3,  1957. 
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CERTIFICATE  OF  SERVICE 

State  of  Idaho, 
County  of  Ada — ss. 

Dale   Clemons,   being   first   duly   sworn,   deposes 

and  says: 

That  he  is  one  of  the  attorneys  for  appellant  in 
the  above-entitled  cause,  and  hereby  certifies  that 
on  the  31st  day  of  May,  1957,  he  served  a  copy  of 
the  Designation  of  Record  for  Printing  upon  the 
respondent  by  mailing  a  copy  of  such  Designation 
of  Record  for  Printing  to  John  Potts  Barnes,  Chief 
Counsel,  Internal  Revenue  Service,  P.  O.  Box  3935, 
Portland,  Oregon,  attorney  for  the  respondent  above 
named;  that  he  mailed  the  same  by  depositing  said 
copy  in  an  envelope  directed  to  the  address  stated 
herein  and  affixed  sufficient  postage  thereon  and 
mailed  the  same  in  the  United  States  Post  Office  at 
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Boise,  Idaho;  that  all  of  the  above  and  foregoing 
was  done  on  the  31st  day  of  May,  1957. 

/s/  DALE  CLEMONS. 

Subscribed  and  Sworn  to  before  me  this  31st  day 
of  May,  1957. 

[Seal]        /s/  ROBERT  W.  GREEN, 

Notary  Public  for  Idaho, 
Residing  at  Boise,  Idaho. 
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No.  15,530 


IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


John  Cavanaugh 

vs. 
B.  E.  McKenzie, 


Appellant, 
Appellee. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Nevada. 


APPELLANT'S  OPENING  BRIEF. 


STATEMENT  AS  TO  JURISDICTION. 

On  January  24,  1957,  John  Cavanaugh,  appellant, 
filed  a  complaint  in  the  Second  Judicial  District  Court 
of  the  State  of  Nevada,  in  and  for  the  County  of 
Washoe,  against  B.  E.  McKenzie,  appellee,  alleging 
that  appellant  was  the  owner  of  certain  real  property 
situate  in  Washoe  County,  Nevada;  that  appellee,  as 
commanding  officer  of  Stead  Air  Force  Base,  Washoe 
County,  Nevada,  had  exceeded  his  lawful  authority  by 
obstructing  appellant's  access  to  and  from  his  prop- 
erty, depri^-ing  appellant  of  the  use  of  his  property 
without  due  process  of  law. 


Appellant  prayed  that  a  temporary  restraining  or- 
der issue  enjoining  appellee  from  obstructing  appel- 
lant's access  to  and  from  his  property  and  upon  a 
final  hearing  of  the  cause,  the  injunction  be  made 
permanent.   (Rec.  p.  5.) 

The  temporary  restraining  order  issued  on  January 
24,  1957.  (Rec.  p.  9.)  On  January  30,  1957,  appellee 
filed  a  petition  for  removal  of  the  cause  to  the  United 
States  District  Court  for  the  District  of  Nevada,  pur- 
suant to  43  USCA,  Section  1442  (a).    (Rec.  p.  3.) 

On  January  30,  1957,  appellee  filed  a  motion  to  dis- 
solve the  temporary  restraining  order  issued  by  the 
State  Court.    (Rec.  p.  12.) 

On  February  4,  1957,  appellant  filed  an  amended 
complaint  in  the  United  States  District  Court  for  the 
District  of  Nevada  against  appellee  seeking  to  enjoin 
appellee  from  unlawfully  depriving  appellant  of  the 
use  of  his  property.  In  the  amended  complaint,  ap- 
pellant alleged  that  he  was  the  owner  of  the  property 
in  question,  that  appellee  was  the  commanding  officer 
of  Stead  Air  Force  Base,  Washoe  County,  Nevada, 
that  appellee  unlawfully  and  forcibly  restrained  ap- 
pellant from  access  to  and  from  his  property;  that 
appellant  had  no  other  convenient  means  of  ingress  to 
or  egress  from  his  property,  that  appellee  threatened 
to  continue  to  o^bstruct  appellant's  access  to  his  prop- 
erty, permanently  and  irreparably  diminishing  the 
value  of  appellant's  property;  that  the  action  on  the 
part  of  the  appellee  was  and  is  beyond  any  authority 
conferred  upon  him  as  commanding  officer  of  Stead 
Air  Force  Base,  Washoe   County,   Nevada,   in  that 


no  authority  whatsoever  has  been  vested  in  the  appel- 
lee by  statute,  or  otherwise,  to  obstruct  roads  or  other 
rights  of  way  in  the  vicinity  of  Stead  Air  Force  Base, 
Washoe  County,  Nevada,  upon  property  held  by  the 
United  States  Government,  subject  to  an}^  and  all 
easements  in,  upon  or  across  said  land.    (Rec.  p.  13.) 

On  the  basis  of  this  amended  complaint,  the  United 
States  District  Court  for  the  District  of  Nevada 
issued  a  temporary  restraining  order  enjoining  appel- 
lee from  obstructing  appellant's  access  to  and  from 
his  property  and  ordering  appellee  to  show  cause  why 
a  preliminary  injunction  should  not  issue  pendente 
lite.  On  February  8,  1957,  a  hearing  was  held  pur- 
suant to  the  order  to  show  cause  why  a  preliminary 
injunction  should  not  issue  pendente  lite.  (Rec.  p.  54.) 
The  Court  issued  the  preliminary  injunction  and  on 
February  8,  1957,  the  Honorable  Jon  R.  Ross,  District 
Judge,  signed  the  findings  of  fact,  conclusions  of  law 
and  preliminary  injunction  which  were  filed  with  the 
clerk  of  the  Court  on  February  11,  1957.    (Rec.  p.  18.) 

Following  this,  appellee  filed  a  motion  to  dismiss 
the  action,  "because  it  is  in  substance  and  effect 
against  the  United  States  of  America,  which  has  not 
consented  to  be  sued  or  waived  its  immunity  from 
suit."  (Rec.  p.  17.)  Thereafter,  on  February  26, 
1957,  the  Court  heard  oral  arguments,  briefs  having 
been  submitted,  on  appellee's  motion  to  dismiss.  (Rec. 
p.  33.)  On  March  25,  1957,  the  Court  filed  its  order 
granting  motion  to  dismiss  action.     (Rec.  p.  21.) 

On  April  2,  1957,  appellant  duly  filed  his  notice 
of  appeal   (Rec.  p.  70)   and  undertaking  on  appeal 


(Rec.   p.   70)    appellant's  designation   of   record   on 
appeal  was  then  duly  filed. 

On  July  31,  1957,  the  United  States  District  Court 
filed  its  order  dismissing  the  action.    (Rec.  p.  72.) 

On  August  1,  1957,  appellant  duly  filed  his  amended 
notice  of  appeal  from  the  order  dismissing  the  action, 
(Rec.  p.  73)  and  his  amended  designation  of  record  on 
appeal  was  also  timely  filed.  The  United  States  Dis- 
trict Court  for  the  District  of  Nevada  had  jurisdiction 
of  this  matter  pursuant  to  43  USCA,  Section  1442 (a). 

The  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  has  jurisdiction  of  this  appeal  pursuant  to 
28  USCA,  Section  1291  and  Rules  73  and  75,  Federal 
Rules  of  Civil  Procedure,  to  re\T.ew  the  order  of  the 
United  States  District  Court  for  the  District  of  Ne- 
vada dismissing  appellant's  action. 


STATEMENT  OF  THE  CASE. 

John  Cavanaugh,  appellant,  on  September  8,  1955, 
purchased  certain  lands  from  the  estate  of  one  George 
W.  Burke,  deceased.  Included  in  the  purchase  were 
the  folloAving  described  lands:  T.  20  N.,  R.  19  E., 
M.D.B.&M.,  Sec.  5,  Ei/o;  EI/2  Wi^;  excepting  there- 
from the  south  200  feet  thereof.  George  W.  Burke 
had  purchased  these  same  lands  on  March  23,  1950 
from  the  United  States  of  America  as  surplus  prop- 
erty. The  United  States  of  America,  prior  to  the  sale 
to  Burke,  owned  all  of  Sec.  5,  T.  20  N.,  R.  19  E., 
M.D.B.&M.    In  the  sale  to  George  W.  Burke,  the  fol- 


lowing  lands  in  Sec.  5,  T.  20  N.,  R.  19  E.,  M.D.B.&M. 
were  conveyed  from  the  United  States  of  America  to 
Burke,  subsequently  to  appellant,  "E%;  E^  W%; 
excepting  therefrom  the  south  200  feet  thereof. ' '  This 
constituted  a  severance  of  the  above  lands  from  the 
balance  of  Section  5,  the  United  States  of  America 
retaining  title  to  the  following  lands  in  Section  5: 
Wi/2  of  W% ;  the  south  200  feet  of  the  entire  section. 

The  only  means  of  ingress  to  and  egress  from  appel- 
lant's property  in  Section  5  was  via  a  road  transvers- 
ing  the  south  200  feet  of  Section  5,  which  was 
unobstructed  and  in  use  when  Burke  acquired  the  prop- 
erty from  the  United  States  of  America,  and  also  un- 
obstructed and  in  use  when  appellant  acquired  the 
property  from  Burke's  estate. 

On  or  about  August  1,  1956,  B.  E.  McKenzie,  appel- 
lee, and  commanding  officer  of  Stead  Air  Force  Base, 
Washoe  County,  Nevada,  placed  a  padlocked  gate 
across  the  road  above  mentioned  completely  depriving 
appellant  of  his  only  means  of  ingress  to  and  egress 
from  his  property  in  Section  5,  T.  20  N.,  R.  19  E., 
M.D.B.&M.  Appellant  then  filed  suit  to  enjoin  appel- 
lee from  obstructing  appellant's  easement  to  his  prop- 
erty in  Section  5,  T.  20  N.,  R.  19  E.,  M.D.B.&M.  Ap- 
pellant then  filed  suit  to  enjoin  appellee  from  ob- 
structing appellant's  easement  to  his  property  on  the 
grounds  that  appellant  had  an  easement  to  his  prop- 
erty via  the  old  road,  that  appellee  had  no  authority 
to  terminate  the  easement,  that  appellee  had  in  fact 
unlawfully  obstructed  the  road  thereby  unlawfully 
and  without  any  authority  so  to  do  terminated  appel- 


lant's  easement,  thereby  permanently  and  irreparably 
diminishing  the  value  of  appellant's  property  above 
described.  (Rec.  pp.  13, 14,  15.)  The  suit  was  initially 
filed  in  the  Second  Judicial  District  Court  of  the 
State  of  Nevada,  in  and  for  the  County  of  Washoe, 
(Rec.  p.  5)  and  ultimately  removed  by  appellee  to  the 
United  States  District  Court  for  the  District  of  Ne- 
vada.   (Rec.  p.  3.) 

In  the  United  States  District  Court  for  the  District 
of  Nevada,  on  February  8,  1957,  a  hearing  was  held 
on  an  order  to  show  cause  why  a  preliminary  injunc- 
tion should  not  issue.  (Rec.  p.  54.)  On  February  8, 
1957,  the  preliminary  injunction  issued  and  on  Feb- 
ruary 11,  1957,  it  was  filed  with  the  Clerk  of  Court. 
(Rec.  pp.  18,  19,  20.) 

On  February  8,  1957,  appellee  filed  a  motion  to 
dismiss  the  action  on  the  ground  that  the  Court  did 
not  have  jurisdiction,  because  the  suit  was  in  substance 
and  effect  against  the  United  States  of  America  and 
no  consent  had  been  given  to  sue.  (Rec.  p.  17.)  Ap- 
pellant opposed  the  motion,  and  at  the  hearing  on 
the  motion  to  dismiss  argued  that  the  suit  was  not 
against  the  United  States  of  America,  but  against  the 
appellee,  because,  he  had  without  any  authority,  statu- 
tory or  otherwise,  taken  away  appellant's  only  means 
of  ingress  to  and  egress  from  his  above  decribed  prop- 
erty, that  is,  he  had  destroyed  an  easement  owned  by 
appellant.  The  easement  is  a  property  right,  and  in- 
corporeal hereditament  owned  by  appellant  and  the 
action  of  appellee  amounted  to  a  deprivation  of  appel- 
lant's property  without  the  process  of  law  contrary  to 


the  Fifth  Amendment  of  the  Constitution  of  the 
United  States,  and,  therefore,  the  suit  was  not  against 
the  United  States  of  America  but  against  appellee. 
(Rec.  pp.  40-52.) 

The  United  States  District  Court  granted  the  mo- 
tion to  dismiss  on  the  grounds  that  the  suit  was  in 
substance  and  effect  against  the  United  States  of 
America  and  the  United  States  of  America  had  not 
consented  to  be  sued  or  waived  its  immunity  from 
suit.  (Rec.  p.  72.)  From  the  order  dismissing  the  ac- 
tion, appellant  has  i^rocessed  this  appeal. 


QUESTION  INVOLVED. 

Did  the  United  States  District  Court  for  the  Dis- 
trict of  Nevada  err  in  dismissing  appellant's  action  on 
the  grounds  of  sovereign  immunity,  because  the  suit 
falls  squarely  within  the  constitutional  exception  to 
the  doctrine  of  sovereign  immunity  f 


SPECIFICATION  OF  ERROR. 

The  United  States  District  Court  for  the  District 
of  Kevada  had  jurisdiction  of  the  parties  and  the  sub- 
ject matter  of  the  complaint,  and  it  was,  therefore, 
error  to  dismiss  this  complaint,  and  it  was,  therefore, 
error  to  dismiss  this  action  pursuant  to  appellee's 
motion  to  dismiss  because  the  case  falls  squarely 
within  the  constitutional  exception  to  the  doctrine  of 
sovereign  immunity. 
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SUMMARY  OF  ARGUMENT. 

The  United  States  District  Court  for  the  District 
of  Nevada  erred  in  dismissing  appellant's  action  on 
a  motion  to  dismiss  for  lack  of  jurisdiction  by  Adrtue 
of  sovereign  immunity  because  appellant's  suit  falls 
within  the  specific  application  of  the  constitutional 
exception  to  the  doctrine  of  sovereign  immimity  enun- 
ciated by  the  Supreme  Court  of  the  United  States  in 
United  States  v.  Lee,  106  U.S.  196,  27  L.Ed.  171,  1 
S.Ct.  240  (1882),  which  exception  was  specifically 
recognized  and  affirmed  by  the  Supreme  Court  of  the 
United  States  in  Larson  v.  Domestic  and  Foreign 
Commerce  Corp.  (1949),  337  U.S.  682,  93  L.Ed.  1628. 


ARGUMENT. 

On  a  motion  to  dismiss,  it  is  axiomatic  that  well 
pleaded  and  material  allegations  of  the  complaint 
must  be  taken  to  be  true  and  upon  a  motion  to 
dismiss  under  the  Federal  Rules  of  Civil  Procedure, 
the  complaint  should  be  construed  in  the  light  most 
favorable  to  the  plaintiff  with  all  doubts  resolved  in 
plaintiff's  favor.  Coole  v.  International  Shoe  Co.,  142 
F.  2d  318;  Rank  v.  Krug,  90  F.  Supp.  773. 

Appellant  in  his  complaint  alleged  ownership  of  a 
property  right,  namely  the  rights  of  ingress  to  and 
egress  from  his  property  in  Sec.  5  (Rec.  pp.  13,  14), 
an  unlawful  and  forceful  deprivation  of  that  property 
right  by  appellee  (Rec.  pp.  13, 14)  beyond  any  author- 
ity conferred  on  appellee  by  statute   or  otherwise. 


(Rec.  p.  15.)  Appellant  further  alleged  irreparable 
injury  in  that  the  value  of  his  property  would  be 
destroyed  if  he  be  deprived  of  his  right  of  ingress 
and  egress  (Rec.  p.  15)  and  further  alleged  that  he 
had  no  adequate  remedy  at  law.  (Rec.  p.  15.)  Ap- 
pellant prayed  for  a  temporary  restraining  order,  an 
order  to  show  cause  why  a  preliminary  injunction 
should  not  issue  enjoining  appellee  from  interfering 
with,  diminishing,  or  impairing  appellant's  access 
to  and  from  his  property,  (Rec.  p.  16)  and  for  a  final 
injunction  at  the  conclusion  of  the  proceeding.  (Rec. 
p.  16.) 

At  the  hearing  on  the  order  to  show  cause  why  a 
preliminary  injunction  should  not  issue  the  appellee 
admitted  he  had  no  authority  to  terminate  an  existing 
easement.  (Rec.  pp.  65-66  and  69-70.)  The  prelimi- 
nary injunction  issued  (Rec.  pp.  18,  19,  20)  and  sub- 
sequently appellee  argued  his  motion  to  dismiss. 

The  sole  basis  for  the  motion  to  dismiss  was  "That 
the  Court  is  without  jurisdiction  to  entertain  this 
action  because  it  is  in  substance  and  effect  against 
the  United  States  of  America,  which  has  not  con- 
sented to  be  sued  or  waived  its  immunity  from  suit 
..."  (Rec.  p.  17.)  It  was  not  pretended  that  appellee 
had  any  authority  to  deprive  appellant  of  his  ease- 
ment and  consequently  of  his  fee  land  in  Sec.  5.  In 
the  argument  on  the  motion  to  dismiss  appellant 
argued  that  the  easement  was  a  property  right,  an  in- 
corporeal hereditament,  owned  by  him,  and  appellee's 
action  in  terminating  this  easement  was  a  deprivation 
of  property  without  due  process  of  law  contrary  to 
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the  Fifth  Amendment  of  the  Constitution  of  the 
United  States  of  America.  (Rec.  p.  52.)  Thus,  this 
case  falls  squarely  within  the  constitutional  exception 
to  the  doctrine  of  sovereign  immunity. 

I  respectfully  direct  the  Court's  attention  in  this 
regard  to  the  case  of  United  States  v.  Lee,  106  U.S. 
196,  27  L.Ed.  171,  1  S.Ct.  240.  This  is  the  landmark 
decision  on  this  question,  and  I  submit,  is  controlling 
in  the  case  at  bar. 

In  the  Lee  case,  the  plaintiff  filed  on  action  in  eject- 
ment in  a  Virginia  court  against  Kaufman  and 
Strong,  military  officers  in  command  of  Ft.  Arlington, 
a  United  States  military  reservation,  and  Arlington 
Cemetery,  a  national  cemetery,  and  several  other  de- 
fendants, to  recover  possession  of  a  parcel  of  land  of 
about  eleven  hundred  acres  known  as  the  Arlington 
Estate,  and  held  by  the  goveriunent  as  part  of  Fort 
Arlington  and  Arlington  Cemetery.  As  soon  as  the 
complaint  was  filed,  the  case  was  removed  by  writ  of 
certiorari  into  the  Circuit  Court  of  the  United  States. 
Immediately  upon  removal  of  the  cause,  the  following 
document  was  filed  by  the  Attorney  General  of  the 
United  States  in  the  Circuit  Court  of  the  United 
States,  106  U.S.  174. 

"George  W.  C.  Lee 

vs. 
Frederick  Kaufman, 

H.  P.  Strong  and  others. 

And  now  comes  the  Attorney-General  of  the 
United  States  and  suggests  to  the  court  and  gives 
it  to  understand  and  be  informed  (appearing  only 
for  the  purpose  of  this  motion)  that  the  property 


In  ejectment, 
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in  controversy  in  this  suit  has  been  for  more  than 
ten  years  and  now  is  held,  occupied  and  possessed 
by  the  United  States,  through  its  officers  and 
agents,  charged  in  behalf  of  the  Government  of 
the  United  States  with  the  control  of  the  prop- 
erty, and  who  are  in  the  actual  possession  thereof, 
as  public  property  of  the  United  States,  for  pub- 
lic uses,  in  the  exercise  of  their  sovereign  and 
constitutional  powers  as  a  military  station,  and  as 
a  national  cemetery  established  for  the  burial 
of  deceased  soldiers  and  sailors,  and  known  and 
designated  as  the  'Arlington  Cemetery',  and  for 
the  uses  and  purposes  set  forth  in  the  certificate 
of  sale,  a  copy  of  which,  as  stated  and  prepared 
by  the  plaintiff  and  which  is  a  true  copy  thereof, 
is  annexed  hereto  and  filed  herewith,  under 
claim  of  title,  as  appears  by  the  said  certificate 
of  sale,  and  which  was  executed,  delivered  and 
recorded  as  therein  appears. 

Wherefore,  without  submitting  the  rights  of 
the  Government  of  the  United  States  to  the  juris- 
diction of  the  court,  but  respectfully  insisting 
that  the  court  has  no  jurisdiction  of  the  subject 
in  controversy,  he  moves  that  the  declaration  in 
said  suit  be  set  aside,  and  all  the  proceedings  be 
stayed  and  dismissed,  and  for  such  other  order 
as  may  be  proper  in  the  premises. 

Chas.  Devens, 
Att'y  Gen'l  U.  S." 

Plaintiff  demurred  to  this  suggestion  and  on  hear- 
ing the  demurrer  was  sustained.  The  case  was  then 
tried  to  a  jury,  after  all  other  defendants  except 
Strong  and  Kaufman  had  been  voluntarily  dismissed, 
resulting  in  a  judgment  for  plaintiff. 
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The  case  was  then  taken  to  the  Supreme  Court  of 
the  United  States  on  two  writs  of  error,  one  in  the 
name  of  the  United  States,  the  other,  by  the  Attorney 
General  of  the  United  States  on  behalf  of  Kaufman 
and  Strong.  Mr.  Justice  Miller  who  wrote  the  opin- 
ion in  the  Supreme  Court  stated  the  question  we  are 
here  interested  in  to  be  resolved  as  follows,  106  U.S. 
176: 

''The  counsel  for  plaintiffs  in  error  and  in  l)e- 
half  of  the  United  States  assert  the  proposition, 
that  though  it  has  been  ascertained  by  the  verdict 
of  the  jury,  in  which  no  error  is  found,  that  the 
the  x>laintiff  has  the  title  to  the  land  in  contro- 
versy, and  that  which  is  set  up  in  behalf  of  the 
United  States  is  no  title  at  all,  the  court  can 
render  no  judgment  in  favor  of  the  plaintiff 
against  the  defendants  in  the  action,  because  the 
latter  hold  the  property  as  officers  and  agents 
of  the  United  States,  and  it  is  appropriated  to 
lawful  public  uses. 

This  proposition  rests  on  the  principle  that 
the  United  States  cannot  be  lawfully  sued  without 
its  consent  in  any  case,  and  that  no  action  can 
be  maintained  against  any  individual  without 
such  consent,  where  the  judgment  must  depend 
on  the  right  of  the  United  States  to  property, 
held  by  such  persons  as  officers  or  agents  for  the 
Government. ' ' 

In  holding  that  sovereign  immunity  did  not  preclude 
the  action,  Mr.  Justice  Miller  analyzed  the  theory  of 
sovereign  immunity  and  distinguished  our  form  of 
government  from  the  British  sovereignty  where  the 
doctrine  originated.  I  quote  Mr.  Justice  Miller,  106 
U.S.  177: 
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^' Under  our  system  the  people,  who  are  there 
called  subjects,  are  the  sovereign.  Their  rights, 
whether  collective  or  individual,  are  not  bound  to 
give  way  to  a  sentiment  of  loyalty  to  the  person 
of  a  monarch.  The  citizen  here  knows  no  person, 
however  near  to  those  in  power  or  however  power- 
B  ful  himself,  to  whom  he  need  yield  the  rights 

which  the  law  secures  to  him  when  it  is  well  ad- 
ministered. When  he,  in  one  of  the  courts  of 
competent  jurisdiction,  has  established  his  right 
to  property,  there  is  no  reason  w^hy  deference  to 
any  person,  natural  or  artificial,  not  even  the 
I  United  States,  should  prevent  him  from  using  the 

"  means  which  the  law^  gives  him,  for  the  protec- 

tion and  enforcement  of  that  right." 

Mr.  Justice  Miller  continued,  106  U.S.  178: 

''The  case  before  us  is  a  suit  against  Strong 
and  Kaufman  as  individuals,  to  recover  posses- 
sion of  property.  The  suggestion  was  made  that 
it  was  the  property  of  the  United  States,  and 
that  the  court,  without  inquiring  into  the  truth 
of  this  suggestion,  should  proceed  no  further; 
and  in  this  case,  as  in  that,  after  a  judicial 
inquiry  had  made  it  clear  that  the  property  be- 
longed to  plaintiff  and  not  to  the  United  States, 
we  are  still  asked  to  forbid  the  court  below  to 
proceed  further  and  to  reverse  and  set  aside  what 
it  has  done,  and  thus  refuse  to  perform  the  duty 
of  deciding  suits  properly  brought  before  us  by 
citizens  of  the  United  States." 

The  Court  then  cited  Meigs  v.  McClimg,  9  Cranch 
11,  and  said,  106  U.S.  178 : 

"...  The  property  sued  for  in  that  case  was  land 
on  which  the  United  States  had  a  garrison  erected 
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at  a  cost  of  $30,000,  and  the  defendants  were  the 
military  officers  in  possession,  and  the  very  ques- 
tion now  in  issue  was  raised  by  these  officers,  who, 
according  to  the  bill  of  exceptions,  insisted  that 
the  action  could  not  be  maintained  against  them, 
'Because  the  land  was  occupied  by  the  United 
States  troops,  and  the  defendants  as  officers  of 
the  United  States,  for  the  benefit  of  the  United 
States  and  by  their  direction.'  They  further  in- 
sisted, says  the  bill  of  exceptions,  that  the  United 
States  had  a  right,  by  the  Constitution,  to  ap- 
propriate the  property  of  the  individual  citizen. 
The  court  below  overruled  these  objections  and 
held  that  the  title  being  in  plaintiff  he  might 
recover,  and  that  'If  the  land  was  private  prop- 
erty, the  United  States  could  not  have  intended 
to  deprive  the  individual  of  it  without  making 
him  compensation  therefor. ' 

Although  the  judgment  of  the  circuit  court  was 
in  favor  of  the  plaintiff,  and  its  result  was  to 
turn  the  soldiers  and  officers  out  of  possession  and 
deliver  it  to  plaintiff,  Ch.  J.  Marshall  concludes 
his  opinion  in  this  emphatic  language :  '  This  court 
is  unanimously  and  clearly  of  opinion  that  the 
circuit  court  committed  no  error  in  instructing 
the  jury  that  the  Indian  title  was  extinguished, 
to  the  land  in  controversy,  and  that  the  plaintiff 
below  might  sustain  his  action.' 

We  are  unable  to  discover  any  difference  what- 
ever, in  regard  to  the  objection  we  are  now  con- 
sidering, between  this  case  and  the  one  before 
us." 

In   further   support   of  his  position,   Mr.   Justice 
Miller  quoted  from  the  opinion  of  Ch.  J.  Marshall 
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in  the  case  of  Oshorn  v.  U.  S.  Bank,  9  Wheat  738,  as 

follows,  106  U.S.  179: 

"...  A  denial  of  jurisdiction  forbids  all  inquiry 
into  the  nature  of  the  case.  It  applies  to  cases  per- 
fectly clear  in  themselves ;  to  cases  where  the  Gov- 
ernment is  in  the  exercise  of  its  best  established 
and  most  essential  powers,  as  well  as  to  those 
which  may  be  deemed  questionable  ..." 

Following  an  exhaustive  analysis  of  cases  involving 
the  same  proposition  urged  by  petitioners,  the  same 
proposition  urged  by  appellee  on  his  motion  to  dis- 
miss, Mr.  Justice  Miller  said,  106  U.S.  180 : 

''This  examination  of  the  cases  in  this  court 
establishes  clearly  this  result:  that  the  proposi- 
tion that  when  an  individual  is  sued  in  regard  to 
property  which  he  holds  as  officer  or  agent  of  the 
United  States,  his  possession  cannot  be  disturbed 
when  that  fact  is  brought  to  the  attention  of  the 
court,  has  been  overruled  and  denied  in  every 
case  where  it  has  been  necessary  to  decide  it ;  .  .  . " 

Mr.  Justice  Miller  then  pointed  out  that  the  prop- 
osition urged  by  the  government  was  completely  at 
variance  with  the  Constitution  of  the  United  States, 
and  could  not  be  sustained.    I  quote,  106  U.S.  181 : 

''The  objection  is  also  inconsistent  with  the 
principle  involved  in  the  last  two  clauses  of 
article  5  of  the  Amendments  to  the  Constitution 
of  the  United  States,  whose  language  is:  'That 
no  person  .  .  .  shall  be  dej^rived  of  life,  liberty 
or  property  without  due  process  of  law,  nor  shall 
private  property  be  taken  for  public  use  without 
just  compensation.' 
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Conceding  that  the  property  in  controversy  in 
this  case  is  devoted  to  a  proper  public  use,  and 
that  this  has  been  done  by  those  having  authority 
to  establish  a  cemetery  and  a  fort,  the  verdict 
of  the  jury  finds  that  it  is  and  was  the  private 
property  of  the  plaintiff,  and  was  taken  without 
any  process  of  law  and  without  any  compensa- 
tion .  .  . 

If  this  constitutional  provision  is  a  sufficient 
authority  for  the  court  to  interfere  to  rescue  a 
prisoner  from  the  hands  of  those  holding  him 
under  the  asserted  authority  of  the  Government, 
what  reason  is  there  that  the  same  courts  shall 
not  give  remedy  to  the  citizen  whose  property 
has  been  seized  without  due  process  of  law  and 
devoted  to  public  use  without  just  compensation? 

Looking  at  the  question  upon  principle,  and 
apart  from  the  authority  of  adjudged  cases,  we 
think  it  still  clearer  that  this  branch  of  the  de- 
fense cannot  be  maintained.  It  seems  to  be  op- 
posed to  all  the  principles  upon  which  the  rights 
of  the  citizen,  when  brought  in  collision  with  the 
acts  of  the  Government,  must  be  determined.  In 
such  cases  there  is  no  safety  for  the  citizen,  except 
in  the  protection  of  the  judicial  tribunals,  for 
rights  which  have  been  invaded  by  the  officers  of 
the  Government,  professing  to  act  in  its  name. 
There  remains  to  him  but  the  alternative  of  resist- 
ance which  may  amount  to  crime.  The  position  as- 
sumed here  is  that,  however  clear  his  rights,  no 
remedy  can  be  afforded  to  him,  when  it  is  seen 
that  his  opponent  is  an  officer  of  the  United 
States,  claiming  to  act  under  its  authority;  for, 
as  Chief  Justice  Marshall  says,  to  examine 
whether  this  authority  is  rightfully  assumed,  is 
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the  exercise  of  jurisdiction  and  must  lead  to  the 
decision  of  the  merits  of  the  question.  The  objec- 
tion of  the  plaintiffs  in  error  necessarily  forbids 
any  inquiry  into  the  truth  of  the  assumption,  that 
the  parties  setting  up  such  authority  are  law- 
fully possessed  of  it;  for  the  argument  is  that 
the  formal  suggestion  of  the  existence  of  such 
authority  forbids  any  inquiry  into  the  truth  of 
the  suggestion. 

But  why  should  not  the  truth  of  the  suggestion 
and  the  lawfulness  of  the  authority  be  made  the 
subject  of  judicial  investigation? 

In  the  case  supposed,  the  court  has  before  it  a 
plaintiff  capable  of  suing,  a  defendant  who  has 
no  personal  exemption  from  suit  and  a  cause  of 
action  cognizable  in  the  court;  a  case  within  the 
meaning  of  that  term,  as  employed  in  the  Consti- 
tution and  defined  by  the  decisions  of  this  court. 
It  is  to  be  presumed  in  favor  of  the  jurisdiction 
of  the  court,  that  the  plaintiff  may  be  able  to 
prove  the  right  which  he  asserts  in  his  declaration. 

What  is  that  right  as  established  by  the  verdict 
of  the  jury  in  this  case?  It  is  the  right  to  the 
possession  of  the  homestead  of  plaintiff,  a  right 
to  recover  that  which  has  been  taken  from  him 
by  force  and  violence  and  detained  by  the  strong 
hand.  This  right  being  clearly  established,  we  are 
told  that  the  court  can  proceed  no  further,  because 
it  appears  that  certain  military  opicers,  acting 
under  the  orders  of  the  President,  having  seized 
this  estate,  and  converted  one  part  of  it  into  a 
military  fort  and  another  into  a  cemetery. 

It  is  not  pretended,  as  the  case  now  stands,  that 
the  President  had  any  lawful  authority  to  do  this, 
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nor  that  the  legislative  body  could  give  him  any 
such  authority,  except  upon  payment  of  just  com- 
pensation. The  defense  stands  here  solely  upon 
the  absolute  immunity  from  judicial  inquiry  of 
everyone  who  asserts  authority  from  the  executive 
branch  of  the  Grovernment,  however  clear  it  may 
be  made  that  the  executive  possessed  no  such 
power.  Not  only  that  no  such  power  is  given,  but 
that  it  is  absolutely  prohibited,  both  to  the  execu- 
tive and  the  legislative,  to  deprive  anyone  of  life, 
liberty  or  property  without  due  process  of  law, 
or  to  take  private  property  without  just  com- 
pensation. 

These  provisions  for  the  security  of  the  rights 
of  the  citizen  stand  in  the  Constitution  in  the 
same  connection  and  upon  the  same  ground,  as 
they  regard  his  liberty  and  his  property.  It  can- 
not be  denied  that  both  were  intended  to  be  en- 
forced by  the  judiciary  as  one  of  the  departments 
of  the  Government  established  by  that  Constitu- 
tion. .  . 

No  man  in  this  country  is  so  high  that  he  is 
above  the  law.  No  officer  of  the  law  may  set  that 
law  at  defiance,  with  impunity.  All  the  officers  of 
the  Government,  from  the  highest  to  the  lowest, 
are  creatures  of  the  law  and  are  bound  to  obey 
it.  .  . 

Shall  it  be  said,  in  the  face  of  all  this,  and  of 
the  acknowledged  right  of  the  judiciary  to  decide 
in  proper  cases,  statutes  which  have  been  passed 
by  both  branches  of  Congress  and  approved  by 
the  President,  to  be  unconstitutional  that  the 
courts  cannot  give  remedy  when  the  citizen  has 
been  deprived  of  his  property  by  force,  his  estate 
seized  and  converted  to  the  use  of  the  Government 
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without  any  lawful  authority,  without  any  process 
of  law  and  without  any  compensation,  because  the 
President  has  ordered  it  and  his  officers  are  in 
possession  ? 

If  such  be  the  law  of  this  country,  it  sanctions 
a  tyranny  which  has  no  existence  in  the  monarch- 
ies of  Europe,  nor  in  any  other  government  which 
has  a  just  claim  to  well  regulated  liberty  and  the 
protection  of  personal  rights."  The  Court  em- 
phatically concluded,  106  U.S.  183 

The  Circuit  Court  was  competent  to  decide  the 
issues  in  this  case  between  the  parties  that  were 
before  it;  in  the  principles  on  which  these  issues 
were  decided  no  error  has  been  foimd;  and  its 
judgment  is  affirmed." 

I  respectfully  submit  that  the  Lee  case  is  controlling 
in  the  case  at  bar.  To  follow  the  ruling  of  the  District 
Court  would  preclude  any  inquiry  into  any  action  of 
an  officer  or  agent  of  the  government  regardless  of 
how  wrongful  the  action  be  merely  upon  the  assertion 
of  sovereign  immunity  in  a  motion  to  dismiss. 

The  ruling  of  the  Lee  case  was  distinctly  affirmed 
in  the  recent  case  of  Larson  v.  Domestic  and  Foreign 
Commerce  Corporation,  337  U.S.  682,  93  L.Ed.  1628, 
though  the  Larson  case  was  distinguished  from  the 
Lee  case  on  the  facts,  due  to  the  fact  that  there  was 
no  asserted  miconstitutional  taking  of  property  in  the 
Larson  case,  as  there  was  in  the  Lee  case  and  as  there 
is  in  the  case  at  bar.  In  his  opinion,  in  the  Larson  case, 
Ch.  Justice  Vinson  specifically  recognized  and  a;ffirmed 
the  constitutional  exception  to  the  doctrine  of  sover- 
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eign  immunity  established  in  the  Lee  case.  I  quote 
Ch.  Justice  Vinson  in  this  regard,  337  U.S.  696: 

'^United  States  v.  Lee,  106  U.S.  196,  27  L.  Ed. 
171,  1  S.  Ct.  240  (1882),  is  said  to  have  estab- 
lished the  rule  for  which  the  respondent  contends. 
It  did  not.  It  represents,  rather,  a  specific  appli- 
cation of  the  constitutional  exception  to  the  doc- 
trine of  sovereign  immunity.  The  suit  there  was 
against  federal  officers  to  recover  land  held  by 
them,  within  the  scope  of  their  authority,  as  a 
United  States  military  station  and  cemetery.  The 
question  at  issue  was  the  validity  of  a  tax  sale 
under  which  the  United  States,  at  least  in  the 
view  of  the  officers,  had  obtained  title  to  the 
property.  The  plaintiff  alleged  that  title  to  the 
land  was  in  him.  The  Court  held  that  if  he  was 
right  the  defendants'  possession  of  the  land  was 
illegal  and  a  suit  against  them  was  not  a  suit 
against  the  sovereign.  Prima  facie,  this  holding 
would  appear  to  support  the  contention  of  the 
plaintiff.  Examination  of  the  Lee  case,  however, 
indicates  that  the  basis  of  the  decision  was  the 
assumed  lack  of  the  defendants'  constitutional 
authority  to  hold  the  land  against  the  plaintiff. 

The  Court  said  (106  U.S.  at  219)  : 

"  'It  is  not  pretended,  as  the  case  now  stands, 
that  the  President  had  any  lawful  authority  to 
(take  the  land),  or  that  the  legislative  body  could 
give  him  any  such  authority  except  upon  payment 
of  just  compensation.  The  defense  stands  here 
solely  upon  the  absolute  immunity  from  judicial 
inquiry  of  every  one  who  asserts  authority  from 
the  executive  branch  of  the  government,  however 
clear  it  may  be  made  that  the  executive  possessed 
no  such  power.  Not  only  no  such  power  is  given, 
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but  it  is  absolutely  prohibited,  both  to  the  execu- 
tive and  the  legislative,  to  deprive  any  one  of  life, 
liberty  or  property  without  due  process  of  law, 
or  to  take  private  property  without  just  compen- 
sation. 

"  'Shall  it  be  said  .  .  .  that  the  courts  cannot 
give  a  remedy  when  the  citizen  has  been  deprived 
of  his  property  by  force,  his  estate  seized  and 
converted  to  the  use  of  the  government  without 
lawful  authority,  without  process  of  law,  and 
without  compensation,  because  the  President  has 
ordered  it  and  his  officers  are  in  possession?'  The 
Court  thus  assumed  that  if  title  had  been  in  the 
plaintiff  the  taking  of  the  property  by  the  de- 
fendants would  be  a  taking  without  just  compen- 
sation and,  therefore,  an  unconstitutional  action. 
On  that  assumption,  and  only  on  that  assumption, 
the  defendants'  possession  of  the  property  was  an 
unconstitutional  use  of  their  power  and  was, 
therefore,  not  validly  authorized  by  the  sovereign. 
For  that  reason,  a  suit  for  specific  relief,  to  obtain 
the  property,  was  not  a  suit  against  the  sovereign 
and  could  be  maintained  against  the  defendants  as 
individuals. 

"The  Lee  case  therefore,  offers  no  support  to 
the  contention  that  a  claim  of  title  to  property  held 
by  an  officer  of  the  sovereign  is,  of  itself,  sufficient 
to  demonstrate  that  the  officer  holding  the  prop- 
erty is  not  validly  empowered  by  the  sovereign  to 
do  so.  Only  where  there  is  a  claim  that  the  hold- 
ing constitutes  an  unconstitutional  taking  of  prop- 
erty without  just  com^Densation  does  the  Lee  case 
require  that  conclusion.  .  ." 
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CONCLUSION. 

Wherefore,  it  is  respectfully  requested  that  the 
Order  of  the  United  States  District  Court  for  the 
District  of  Nevada  dismissing  appellant's  action  be 
reversed. 

Dated,  Reno,   Nevada, 

September  16,  1957. 

William  0.  Bradley, 

Grubic,  Drentdel  &  Bradley, 
Attorneys  for  Appellant. 
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In  the  United  States  District  Court 
for  the  District  of  Nevada 

No.  1293  Civil 

JOHN  CAVANAUGH,  Plaintiff, 

vs. 
B.  E.  McKENZIE,  Defendant. 

PETITION 
The  petition  of  B.  E.  McKenzie,  defendant  in  the 
above-entitled  action,  for  removal  to  the  United 
States  District  Court  of  the  above-entitled  action 
now  pending  in  the  Second  Judicial  District  Court 
of  the  State  of  Nevada,  in  and  for  the  County  of 
Washoe,  pursuant  to  Section  1442(a),  Title  28, 
United  States  Code,  shows: 

1. 

That  on  January  24,  1957,  the  above-entitled  ac- 
tion was  commenced  in  the  said  Second  Judicial 
District  Court  of  the  State  of  Nevada,  in  and  for 
the  County  of  Washoe,  by  filing  of  the  complaint, 
a  copy  of  which  is  hereto  attached,  and  the  issuance 
of  a  summons  thereon,  and  is  now  pending  in  said 
Court. 

2. 
That  the  nature  of  said  action  is  as  follows: 
Complaint  for  injunction  enjoining  B.  E.  McKen- 
zie.  Commanding  Officer,  Stead  Air  Force  Base, 
Washoe  County,  Nevada,  and  his  successors  in  in- 
terest, from  interfering  with,  diminishing,  or  im- 
pairing plaintiff's  right  of  ingress  to   and  egress 
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from  his  property,  described  as  Township  20  North, 
Range  19  East,  [2]  M.  D.  B.  &  M.,  Section  5:  W-^; 
E%  of  W%,  excepting  therefrom  the  south  200 
feet  thereof. 

3. 
Petitioner  was  at  all  times  mentioned  in  said 
action,  and  now  is,  a  duly  appointed  commissioned 
officer  of  the  United  States  Airforce,  and  at  all 
times  mentioned  in  the  complaint  in  said  action 
was  acting  under  right,  title  and  authority  vested 
in  him,  and  in  the  discharge  and  performance  of 
his  official  duties  under  and  by  virtue  of  the  laws 
of  the  United  States  of  America  and  regulations 
pertaining  to  the  administration  of  the  United 
States  Air  Force. 

4. 
That  there  has  not  as  yet  been  any  trial  or  final 
hearing  of  said  action. 

Wherefore,  petitioner  prays  that  said  action  may 
be  removed  from  the  said  State  Court  into  this 
Court  for  trial  and  determination  as  provided  in 
Section  1442(a),  Title  28,  United  States  Code,  and 
thereupon  proceeded  as  a  cause  originally  com- 
menced therein. 

Dated  this  30th  day  January,  1957. 

FRANKLIN  RITTENHOUSE, 
United  States  Attorney, 
By   /s/  HERBERT  F.  AHLSWEDE, 
Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant.   [3] 
Duly  Verified. 
[Endorsed]  :  Filed  January  30,  1957. 
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In  the  Second  Judicial  District  Court  of  the  State 
of  Nevada,  in  and  for  the  County  of  Washoe 

No.  166187,  Dept.  No.  2 

JOHN  CAVANAUCH,  Plaintiff, 

vs. 
B.  E.  McKENZIE,  Defendant. 

COMPLAINT  FOR  INJUNCTION 

Plaintiff  complains  of  defendant  and  for  cause 
of  action  alleges: 

I. 

At  all  times  herein  mentioned,  plaintiff  was,  and 
now  is,  a  resident  of  Reno,  Washoe  County,  Nevada. 

II. 

At  all  times  herein  mentioned,  plaintiff  was,  and 
now  is,  the  owner  of  the  following  described  real 
property  situate,  lying  and  being  in  Washoe  County, 
Nevada : 

T.  20  N.,  R.  19  E.,  M.  D.  B.  &  M.  Sec.  5:  El/g; 
Ei/2  of  W%,  excepting  therefrom  the  south  200 
feet  thereof. 

III. 
At   all  times   herein  mentioned,   defendant  was, 
and  now  is,  the  Commanding  Officer  at  Stead  Air 
Force  Base,  Reno,  Washoe  County,  Nevada. 

IV. 

That  on  or  about  the  1st  day  of  August,  1956, 
defendant  unlawfully  caused  an  obstruction,  namely, 
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a  padlocked  gate,  to  be  placed  across  the  dirt  road 
at  the  point  [4]  designated  "Present  Gate"  on  the 
map  attached  hereto  and  incorporated  herein  by 
reference  thereto,  and  defendant,  unlawfully,  forci- 
bly restrained  plainti:ff  from  using  said  road  to  gain 
access  to  his  property  via  the  old  Purdy  Highway 
designated  as  "Old  Purdy  Highway"  on  the  map 
attached  hereto ;  that  plaintiff  and  the  general  pub- 
lic have  enjoyed  unobstructed  use  of  this  road  in 
this  area  for  many  years  in  lieu  of  the  access  here- 
tofore enjoyed  by  plaintiff  to  his  property  via  the 
old  Purdy  Highway  which  is  now  obstructed  by  a 
fence  maintained  by  defendant. 

V. 

That  said  action  on  the  part  of  defendant  was 
beyond  any  authority  conferred  upon  him  as  Com- 
manding Officer  of  Stead  Airforce  Base,  Reno, 
Washoe  County,  Nevada,  in  that  no  authority  what- 
soever has  been  vested  in  the  defendant  by  statute, 
or  otherwise,  to  obstruct  roads  or  other  existing 
rights  of  way  in  the  vicinity  of  Stead  Airforce 
Base,  Reno,  Washoe  County,  Nevada,  upon  prop- 
erty held  by  the  United  States  Government  "sub- 
ject to  any  and  all  easements  and  rights  of  way  in, 
upon  or  across  said  land." 

VI. 

That  defendant  is  an  abutting  property  owner 
on  the  old  Purdy  Highway  as  indicated  on  the  map 
attached  hereto  and  that  if  the  defendant  is  not 
enjoined  from  obstructing  plaintiff's  access  to  his 
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property  via  the  old  Purdy  Highway,  plaintiff  will 
suffer  great  and  irreparable  damage  and  injury  in 
that  he  will  be  deprived  of  the  use  of  his  property 
without  due  process  of  law.  That  defendant  is  cur- 
rently obstructing  plaintiff's  access  to  his  property 
via  the  old  Purdy  Highway  and  is  now  depriving 
plaintiff  of  the  use  of  his  property  without  due 
process  of  law.  [5] 

VII. 

That  plaintiff  has  no  plain,  speedy  or  adequate 
remedy  at  law. 

Wherefore,  plaintiff  prays: 

1.  That  a  temporaiy  restraining  order  issue  out 
of  this  Court  enjoining  the  defendant  from  obstruct- 
ing plaintiff's  access  to  his  property  via  the  old 
Purdy  Highway. 

2.  That  an  order  to  show  cause  be  issued  by  this 
Honorable  Court  ordering  and  commanding  said 
defendant  to  be  and  appear  before  said  Court  at  a 
time  and  place  to  be  fixed  in  said  order  and  then 
and  there  to  show  cause  why  he  should  not  be  en- 
joined and  restrained  from  interfering  with,  dimin- 
ishing or  impairing  plaintiff's  right  of  access  to  and 
from  his  property  above  described. 

3.  That  upon  the  final  hearing  of  this  cause,  the 
defendant  and  his  successors  in  interest  be  perpet- 
ually enjoined  from  interfering  with,  diminishing 
or  impairing  plaintiff's  right  of  ingress  to  and 
egress  from  his  property  above  described  via  the 
old  Purdy  Highway. 
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4.  For  such  other  and  further  relief  as  to  this 
Court  may  seem  just  in  the  premises. 

GRUBIC,  DRENDEL  &  BRADLEY, 
By  WILLIAM  O.  BRADLEY, 

Attorneys  for  Plaintiff.  [6] 
Duly  Verified. 

[Endorsed] :  Filed  January  24,  1957. 
[Title  of  District  Court  and  Cause.] 

SUMMONS 

The  State  of  Nevada  sends  greetings  to  the  above- 
named  defendant: 

You  are  hereby  summoned  and  required  to  serve 
upon  Grubic,  Drendel  &  Bradley,  plaintiff's  attor- 
ney, whose  address  is  304  Medico-Dental  Bldg.,  130 
N.  Virginia  St.,  Reno,  Nevada,  an  answer  to  the 
Complaint  which  is  herewith  served  upon  you, 
within  20  days  after  service  of  this  Summons  upon 
you,  exclusive  of  the  day  of  service.  If  you  fail  to 
do  so,  judgment  by  default  will  be  taken  against 
you  for  the  relief  demanded  in  the  Complaint.* 

[Seal]  H.  K.  BROWN, 

Clerk  of  Court, 
By   /s/  D.  CAIN, 

Deputy  Clerk. 
Date :  January  24,  1957. 
Received  January  29,  1957. 

*Note. — When  service  is  by  publication,  insert  a 
brief  statement  of  the  object  of  the  action.  See 
Rule  4.  [7] 
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[Title  of  Second  Judicial  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  AND  TEMPORARY 
RESTRAINING  ORDER 

Upon  the  verified  complaint  of  John  Cavanaugh 
attached  hereto,  it  is 

Ordered,  that  the  defendant,  B.  E.  McKenzie, 
show  cause  before  this  court  on  Friday,  February 
1,  1957,  at  3:00  o'clock  p.m.,  or  as  soon  thereafter 
as  counsel  can  be  heard,  why  a  preliminary  injunc- 
tion should  not  issue  herein  enjoining  the  defendant, 
B.  E.  McKenzie,  his  agents,  servants,  employees  and 
attorneys  and  all  persons  in  active  concert  and  par- 
ticipation with  him,  i3ending  the  final  hearing  and 
determination  of  this  action  from  obstructing  the 
access  of  plaintiff,  his  agents,  servants,  employees 
and  successors  in  interest,  to  and  from  his  property 
via  the  old  Purdy  Highway,  and 

It  appearing  to  the  court  that  defendant  is  com- 
mitting the  acts  hereinafter  sj)ecified  and  that  he 
will  continue  to  do  so  unless  restrained  by  order  of 
this  court,  and  that  immediate  and  irreparable  in- 
jury, loss  and  damage  will  result  to  plaintiff  before 
notice  can  be  served  and  a  hearing  had  on  plain- 
tiff's motion  for  a  preliminary  injunction,  in  that 
[8]  plaintiff  is  being  and  will  continue  to  be  de- 
prived of  the  use  of  his  property  without  due  proc- 
ess of  law,  and  plaintiff  having  given  security  ap- 
proved by  the  court  in  the  siun  of  $500  for  the 
payment  of  such  costs  and  damages  as  may  be  in- 
curred or  suffered  by  any  x^arty  who  is  found  to 
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have  been  wrongfully  enjoined  or  restrained;  it  is 
further 

Ordered,  that  defendant,  B.  E.  McKenzie,  his 
agents,  servants,  employees  and  attorneys  and  all 
persons  in  active  concert  and  participation  with  him 
be  and  they  hereby  are  restrained  from  obstructing 
access  of  plaintiff,  his  agents,  servants,  employees 
and  successors  in  interest  to  and  from  his  property 
via  the  old  Purdy  Highway,  and  it  is  further 

Ordered,  that  this  order  expires  within  10  days 
after  entry  unless  within  such  time  the  order  for 
good  cause  shown  is  extended  for  a  like  period,  or 
unless  the  defendant  consents  that  it  may  be  ex- 
tended for  a  longer  period ;  and  it  is  further 

Ordered,  that  service  of  this  order  to  show  cause, 
together  with  a  copy  of  the  papers  hereto  attached, 
on  defendant  B.  E.  McKenzie  on  or  before  Satur- 
day, January  26,  1957,  at  12  m.  o'clock  be  deemed 
sufficient  service. 

Dated:  January  24th,  1957. 

/s/  A.  J.  MAESTRETTI, 
District  Judge.  [9] 

[Endorsed] :  Filed  January  24,  1957. 

[Title  of  Second  Judicial  District  Court  and  Cause.] 

BOND  FOR  TEMPORARY  RESTRAINING 

ORDER 

Whereas  the  above-named  plainti:ff  has  com- 
menced an  action  and  issued  Summons  therein  in 
the  Second  Judicial  District  Court  of  the  State  of 
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]N"evada  in  and  for  the  County  of  Washoe,  against 
the  above-named  defendant,  and  is  about  to  apply 
for  an  order  to  show  cause  and  a  restraining  order 
in  said  action  against  said  defendant,  enjoining  and 
restraining  him,  his  agents,  servants,  employees  and 
attorneys  from  the  commission  of  certain  acts  as 
in  said  complaint  filed  in  said  action  are  more  par- 
ticularly set  forth  and  described ; 

Now,  therefore,  the  Hartford  Accident  and  In- 
demnity Company,  a  Connecticut  corporation  au- 
thorized to  transact  a  surety  business  in  the  State 
of  Nevada,  in  consideration  of  the  premises  and  of 
the  issuance  of  said  restraining  order,  does  under- 
take in  the  sum  of  $500,  and  promise  to  the  effect 
that  in  case  said  restraining  order  is  issued,  the 
said  plaintiff  will  pay  to  the  said  parties  enjoined 
such  damages,  not  exceeding  the  said  sum  of  $500,  as 
such  defendant  may  sustain  or  incur,  by  reason  of 
said  restraining  order,  if  the  said  court  finally 
decide  that  the  plaintiff  was  not  [10]  entitled 
thereto. 

Dated  this  24th  day  of  January,  1957. 

HARTFORD  ACCIDENT  & 
INDEMNITY  CO., 
By  /s/  J.  E.  SLINGERLAND, 
Attorney  in  Fact. 
The  above  bond  approved  this  24th  day  of  Janu- 
ary, 1957. 

/s/  A.  J.  MAESTRETTI, 
District  Judge.  [11] 

[Endorsed]  :  Filed  January  24,  1957. 
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[Title  of  District  Court  and  Cause.] 

MOTION 

B.  E.  McKenzie,  defendant  above-named,  through 
his  attorney,  Franklin  Rittenhouse,  United  States 
Attorney,  by  Herbert  F.  Ahlswede,  Assistant  United 
States  Attorney,  respectfully  moves  the  Court  that 
the  temporary  restraining  order  issued  herein  by 
the  Second  Judicial  District  Court  of  the  State  of 
Nevada  be  dissolved  and  vacated,  for  the  following 
reasons : 

1.  The  temporary  restraining  order  was  granted 
without  notice  to  the  adverse  party  and  did  not 
comply  with  Rule  65(b),  Nevada  Rules  of  Civil 
Procedure,  in  that  the  immediate  and  irreparable 
loss,  injury  or  damage  was  not  shown  by  specific 
facts  in  the  affidavit  or  verified  complaint. 

2.  The  temporary  restraining  order  did  not  com- 
ply with  Rule  65(b),  Nevada  Rules  of  Civil  Pro- 
cedure, in  that  it  did  not  define  the  injury  and 
state  why  it  was  irreparable. 

Dated  January  30,  1957. 

FRANKLIN  RITTENHOUSE, 

United  States  Attorney, 
By  /s/  HERBERT  F.  AHLSWEDE, 

Assistant  United  States  Attorney,  Attorney  for  De- 
fendant. [12] 

[Endorsed]  :  Filed  January  30,  1957. 
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[Title  of  District  Court  and  Cause.] 

AMENDED  COMPLAINT 

Plaintiff  complains  of  defendant  and  for  cause 
of  action  alleges : 

I. 

At  all  times  mentioned  herein,  plaintiff  was,  and 
now  is,  a  resident  of  Reno,  Washoe  County,  Nevada. 

II. 

At  all  times  mentioned  herein,  plaintiff  was,  and 
now  is,  the  owner  of  the  following  described  real 
property  situate,  lying  and  being  in  Washoe  County, 
Nevada : 

Township  20  North,  Range  19  East,  M.  D.  B. 
&  M.  Sec.  5:  Ei/o;  W/o  of  Wi/o,  excepting  there- 
from the  south  200  feet  thereof. 

III. 
At  all  times  mentioned  herein,  defendant  was, 
and  now  is,  the  Commanding  Officer  at  Stead  Air- 
force  Base,  Washoe  County,  Nevada. 

IV. 

That  on  or  about  the  1st  day  of  August,  1956, 
defendant  unlawfully  [13]  caused  an  obstruction, 
namely  a  padlocked  gate,  to  be  placed  across  the 
dirt  road  at  the  point  designated  ' 'Present  Gate'^ 
on  the  map  attached  hereto  and  incorporated  herein 
by  reference  thereto,  and  defendant  unlawfully 
forcibly  restrained  plaintiff  from  using  said  road 
to  gain  access  to  his  property  above  described;  that 
plaintiff,  his  predecessors  in  interest,  and  the  gen- 
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eral  public  have  enjoyed  unobstructed  use  of  this 
road  in  this  area  for  many  years  in  lieu  of  the 
access  heretofore  enjoyed  by  plaintiff  to  his  prop- 
erty via  the  Old  Purdy  Highway  which  is  now  un- 
lawfully obstructed  by  a  fence  maintained  by  the 
defendant;  that  plaintiff  has  no  other  convenient 
means  of  ingress  to  and  egress  from  his  property 
aforesaid,  save  and  except  over  the  road  through 
the  now  padlocked  gate  or  via  the  Old  Purdy 
Highway  which  is  now  obstructed  by  the  fence 
maintained  by  defendant;  that  defendant  threatens 
to  continue  to  maintain  the  padlocked  gate  afore- 
said and  to  maintain  the  fence  across  the  Old  Purdy 
Highway,  thereby  peimanently  and  irreparably  di- 
minishing the  value  of  plaintiff's  property  above 
described. 

V. 
That  plaintiff's  property  above  described  abuts 
on  the  Old  Purdy  Highway  as  indicated  on  the  map 
attached  hereto  and  that  if  the  defendant  is  not 
enjoined  from  obstructing  plaintiff's  ingress  to  and 
egress  from  his  property,  plaintiff  will  suffer  great 
and  irreparable  injury  in  the  following  respects: 

1.  Plaintiff  has  two  buildings  under  construction 
on  said  property,  and  he  has  construction  crews  and 
building  materials  standing  by  to  complete  said 
buildings;  that  plaintiff  now  has  opportunities  to 
rent  said  buildings  when  finished,  but  he  is  unable 
to  finish  said  buildings  because  defendant  has  un- 
lawfully ol)structed  his  access  as  above  described. 

2.  Plaintiff  has  contracted  for  the  removal  of 
other  buildings  which  [14]  he  must  immediately  and 
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forthwith  remove  from  their  present  sites  or  lose 
them;  that  the  only  property  to  which  plaintiff  can 
move  the  buildings  is  the  property  now  barricaded 
by  defendant,  as  above  described;  that  said  build- 
ings can  not  be  replaced. 

3.  The  value  of  his  property  will  be  immedi- 
ately and  irreparably  destroyed  if  plaintiff  is 
wrongfully  deprived  by  defendant  of  his  right  of 
ingress  and  egress  to  and  from  said  property,  as 
above  described. 

VI. 

That  said  action  on  the  part  of  defendant  was 
and  is  beyond  any  authority  conferred  upon  him  as 
Commanding  Officer  of  Stead  Airforce  Base,  A¥a- 
shoe  County,  Nevada,  in  that  no  authority  whatso- 
ever has  been  vested  in  the  defendant  by  statute, 
or  otherwise,  to  obstruct  roads  or  other  existing 
rights  of  way  in  the  vicinity  of  Stead  Airforce 
Base,  Washoe  County,  Nevada,  upon  property  held 
by  the  United  States  Government  '^subject  to  any 
and  all  easements  and  rights  of  way  in,  upon  or 
across  said  land." 

VII. 

That  plaintiff  has  no  plain,  speedy  or  adequate 
remedy  at  law  in  that  the  unlawful  actions  on  the 
part  of  the  defendant  in  barricading  plaintiff's 
property  has  been  continuous  for  some  time  in  the 
past  and  the  defendant  threatens  to  continue  to 
maintain  the  barricades  in  the  future. 

VIII. 

That  the  damage  herein  complained  of  will  be 
done  before  notice  can  be  served  on  defendant  and 
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a  hearing  had  on  plaintiff's  motion  for  a  prelim- 
inary injunction. 

Wherefore,  plaintiff  prays: 

1.  That  a  temporary  restraining  order  issue  out 
of  this  Court  enjoining  the  defendant  from  ob- 
structing plaintiff's  access  to  his  property  through 
the  gate  designated  ' 'Present  Gate"  as  well  as  via 
the  Old  Purdy  Highway,  both  [15]  situate  in  the 
SE14  of  SW14  of  Sections,  Township  20  North, 
Range  19  East,  M.  D.  B.  &  M. 

2.  That  an  order  to  show  cause  be  issued  by  this 
Honorable  Court  ordering  and  commanding  said 
defendant  to  be  and  appear  before  said  Court  at 
a  time  and  place  to  be  fixed  in  said  order  and  then 
and  there  to  show  cause  why  he  should  not  be  en- 
joined and  restrained  from  interfering  with,  dimin- 
ishing or  impairing  plaintiff's  right  of  access  to 
and  from  his  property  above  described  through  the 
gate  designated  "Present  Gate"  on  the  map  at- 
tached hereto,  as  well  as  via  the  Old  Purdy  High- 
way as  indicated  on  the  map  attached  hereto,  pend- 
ing a  final  determination  of  this  action. 

3.  That  upon  the  final  hearing  of  this  cause,  the 
defendant  and  his  successors  in  interest  be  per- 
petually enjoined  from  interfering  with,  diminish- 
ing or  impairing  pliantiff's  right  of  ingress  to  and 
egress  from  his  property  above  described  through 
the  gate  designated  "Present  Gate"  on  the  map  at- 
tached hereto,  as  well  as  via  the  Old  Purdy  High- 
way as  indicated  on  the  map  attached  hereto. 
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4.  For  costs  of  suit  and  such  other  and  further 
relief  as  to  this  Court  may  seem  just  in  the  prem- 
ises. 

GRUBIC,  DRENDEL  &  BRADLEY, 
By  /s/  WILLIAM  O.  BRADLEY, 

Attorneys  for  Plaintiff.  [16] 
Duly  Verified. 

[Endorsed] :  Filed  February  4,  1957. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  now  the  defendant,  B.  E.  McKenzie,  by 
Franklin  Rittenhouse,  United  States  Attorney,  and 
moves  the  Court  to  dismiss  the  above  entitled  action 
on  the  ground  that  the  Court  is  without  jurisdic- 
tion to  entertain  this  action  because  it  is  in  vSub- 
stance  and  effect  against  the  United  States  of 
America,  which  has  not  consented  to  be  sued  or 
waived  its  immunity  from  suit.  This  Motion  is 
based  upon  the  pleadings,  records,  and  testimony  in 
the  above  entitled  action. 

Dated  this  8th  day  of  February,  1957. 

FRANKLIN  RITTENHOUSE, 

United  States  Attorney, 

By  /s/  HERBERT  F.  AHLSWEDE, 

Assistant  U.  S.  Attorney.  [17] 

[Endorsed] :  Filed  February  8,  1957. 
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PRELIMINARY  INJUNCTION 

This  Cause  came  on  to  be  heard  pursuant  to 
order  to  show  cause  why  a  preliminary  injunction 
should  not  issue  and  the  Court  having  considered 
the  verified  complaint  on  file  herein  and  having 
heard  oral  evidence  in  open  court,  the  Court  makes 
the  following 

Findings  of  Fact 

1.  That  plaintiff  owns  the  following  land : 

T  20  N.,  R  19  E.,  M.  D.  B.  &  M.  Ei/s;  W/o  of 
W%  excepting  the  southerly  200  feet  thereof. 

2.  That  the  United  States  Government  owns  a 
strip  of  land  200  feet  wide  across  the  entire  south 
end  of  Section  5,  Township  20  N.,  Range  19  E., 
M.  D.  B.  &  M. 

3.  That  plaintiff  is  being  denied  access  to  his 
property  above  described  by  a  gate  closed  and  pad- 
locked by  the  defendant  in  a  fence  maintained  by 
the  defendant  on  the  section  line  dividing  Section 
8  and  Section  5,  Township  20  N.,  Range  19  E.,  M.  D. 
B.  &  M. 

4.  That  the  gate  in  the  fence  above  described  is 
located  on  the  section  line  between  Section  5  and 
Section  8  [18]  Township  20  N.,  Range  19  E.,  M.  D. 
B.  &  M.,  approximately  2500  feet  east  of  the  south- 
west corner  of  Section  5,  Township  20  North,  Range 

19  East. 

5.  That  the  fence  aforesaid  maintained  by  de- 
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fendant  obstructs  all  access  which  plaintij^  has  to 
his  property  above  described. 

6.  That  plaintiff  has  no  other  convenient  means 
of  access  to  his  property  above  described  save  and 
except  through  the  gate  aforesaid. 

7.  That  plaintiff  currently  has  under  construc- 
tion certain  buildings  situate  on  his  property  above 
described  and  plaintiff  will  not  be  able  to  complete 
construction  of  these  buildings  unless  he  is  granted 
access  to  his  property. 

8.  That  plaintiff  has  other  buildings  which  he 
has  contracted  to  move  and  which  he  must  move 
or  lose;  that  the  only  property  plaintiff  has  to 
which  he  can  move  the  aforesaid  buildings  is  his 
property  above  described. 

9.  That  if  plaintiff  is  denied  access  to  his  prop- 
erty, the  value  of  the  property  is  seriously  im- 
paired. 

10.  That  the  damage,  if  any,  which  may  be  suf- 
fered by  the  Government  in  granting  plaintiff  ac- 
cess to  his  property  through  the  gate  above  de- 
scribed will  be  negligible  in  the  event  it  is  ultimately 
concluded  at  the  trial  of  this  matter  that  plaintiff 
has  no  lawful  right  of  way  or  easement  across  the 
southerly  200  feet  of  Section  5  above  described. 

On  the  basis  of  the  foregoing,  the  Court  makes 
the  following 

Conclusions  of  Law 

1.  That  if  plaintiff  is  not  granted  access  to  his 
property  pending  a  final  determination  of  this  mat- 
ter, he  will  suffer  great  and  irreparable  injury  in 
that: 
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a.  He  will  be  unable  to  complete  the  construction 
[19]  on  his  buildings  now  under  construction  on 
his  land  above  described. 

b.  That  plaintiff  will  not  be  able  to  move  the 
buildings  which  he  has  contracted  to  move  and  will 
therefore  lose  them;  that  the  buildings  cannot  be 
replaced  by  plaintiff. 

c.  That  the  value  of  plaintiff's  property  will  be 
seriously  impaired. 

2.    That  plaintiff  has  no  adequate  remedy  at  law. 

It  Is  Therefore  Ordered: 

That  defendant,  his  agents,  servants,  employees 
and  attorneys,  and  all  persons  in  active  concert  and 
participation  with  him,  be  and  they  hereby  are 
restrained  and  enjoined,  pending  the  determination 
of  this  action,  from  obstructing  access  of  plaintiff, 
his  agents,  servants,  employees  and  successors  in 
interest  to  and  from  his  property  through  the  gate 
in  the  fence  above  described  and  via  the  Old  Purdy 
Highway  across  the  southerly  200  feet  of  Section 
5  to  where  it  abuts  on  plaintiff's  property  in  the 
Ey2  of  the  Wyo  of  Section  5,  Township  20  N., 
Range  19  E.,  M.  D.  B.  &  M.;  provided  that  plain- 
tiff first  give  security  in  the  sum  of  $2500  for  the 
payment  of  such  costs  and  damages  as  may  be  in- 
curred or  suffered  by  any  party  who  is  found  to 
have  been  wrongfully  enjoined. 

Dated:  February  8,  1957. 

/s/  J0H:N^  R.  ROSS, 

United  States  District  Judge. 

[Endorsed] :  Filed  February  11,  1957. 
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In  the  United  States  District  Court 
for  the  District  of  Nevada 

No.  1293 

JOHN  CAVANAUGH,  Plaintiff, 

vs. 
B.  E.  McKENZIE,  Defendant. 

ORDER    GRANTING   MOTION    TO    DISMISS 

ACTION 

The  history  of  this  matter  is  as  follows :  On  Jan- 
uary 24th,  1957,  plaintiff  filed  his  petition  in  the 
Second  Judicial  District  Court  of  the  State  of  Ne- 
vada, in  and  for  Washoe  County.  In  it  plaintiff 
alleged  himself  the  owner  of  certain  lands  contigu- 
ous to  the  government  owned  Stead  Air  Force  Base ; 
that  defendant  w^as  and  is  the  Commanding  Officer 
at  Stead  Air  Force  Base;  that  defendant  had  ob- 
structed a  dirt  road  leading  across  a  portion  of 
the  Base  by  placing  a  gate  across  the  same;  that 
plaintiff  and  his  predecessors  had  enjoyed  right  of 
access  to  the  lands  presently  owned  by  him  over 
the  dirt  road  now  closed;  that  he  was  irreparably 
injured.  The  prayer  was  for  a  temporary  restrain- 
ing order,  an  order  to  show  cause,  and  an  injunc- 
tion requiring  the  defendant  to  remove  the  gate 
complained  of  and  to  thereafter  refrain  from  inter- 
fering with  plaintiff's  right  of  ingress  and  egress 
to  his  contiguous  lands  over  the  dirt  road  across 
the  Base  property.  The  temporary  restraining  order 
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and  order  to  show  cause  was  issued  in  the  state 
court. 

On  removal  to  the  federal  court  the  restraining 
order  expired  of  its  own  limitation,  and  plaintiff 
thereupon  filed  his  amended  complaint,  which  was 
in  all  respects  [21]  identical  with  the  original  com- 
plaint except  that  it  detailed  the  nature  of  the 
irreparable  injury  that  plaintiff  would  suffer  un- 
less the  relief  prayed  for  was  granted,  and  the 
allegation  contained  in  Paragraph  V  of  the  orig- 
inal complaint  was  entirely  omitted.  This  paragraph 
which  appeared  in  the  original  complaint,  but  was 
omitted  in  the  amended  complaint,  alleged  that  the 
action  of  the  defendant,  as  Commanding  Officer  of 
the  Base,  in  closing  the  gate  across  the  dirt  road, 
was  in  excess  of  his  authority  as  such  officer. 

Pursuant  to  the  prayer  of  the  amended  com- 
plaint a  restraining  order  and  order  to  show  cause 
was  issued  out  of  this  Court,  and  on  hearing  the 
Court  issued  its  preliminary  injunction.  Following 
this  the  government,  on  behalf  of  the  Commanding 
Officer  of  the  Base,  defendant  herein,  filed  its  mo- 
tion to  dismiss  the  action  ^'because  it  is  in  substance 
and  effect  against  the  United  States  of  America, 
which  has  not  consented  to  be  sued  or  waived  its 
immunity  from  suit."  The  motion  was  based  on  the 
pleadings,  records,  and  testimony  filed  and  taken 
in  the  matter.  Briefs  were  filed  and  argued  by  re- 
spective counsel,  and  the  matter  submitted  to  the 
Court  for  determination. 

Movant  argues  that  the  Court  should  inquire  into 
the  interests  of  the  government  in  the  matter  be- 
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cause  the  plaintiff  seeks  specific  relief  against  the 
sovereign;  that  the  injunction,  if  issued,  must  of 
necessity  expend  itself  on  the  land  of  the  United 
States,  and  thus  the  United  States  is  an  indis- 
pensable party.  Plaintiff,  in  resisting  the  motion, 
argues  that  this  is  not  a  suit  against  the  govern- 
ment but  is  a  suit  directed  against  the  defendant 
as  an  individual.  Thus  the  only  issue  before  the 
Court  is  whether  the  Court  has  jurisdiction  to 
entertain  this  action,  and  that  turns  on  the  propo- 
sition whether  or  not  [22]  this  is  in  effect  an  ac- 
tion against  the  United  States  in  a  matter  in  which 
it  has  not  consented  to  be  sued,  or  in  which  it  has 
waived  its  immunity  from  suit. 

Parenthetically,  it  should  be  noted  that  during 
oral  argument  on  the  Motion  to  Dismiss  counsel 
for  both  parties  freely  alluded  to  and  argued  the 
evidence  adduced  upon  the  hearing  of  the  show 
cause  order.  We  are  of  the  opinion  that  such  evi- 
dence, which  is  not  in  dispute,  is  properly  before 
the  Court  in  its  consideration  of  this  motion. 

*'A  motion  to  dismiss  now  performs  the  of- 
fice of  the  general  demurrer  under  the  former 
practice.  Under  Rule  7(c),  supra,  demurrers, 
pleas  and  exceptions  for  insufficiency  of  a  com- 
plaint cannot  be  used,  and  a  'speaking  motion' 
to  dismiss  may  be  utilized  to  present  the  de- 
fenses enumerated  in  Rule  12(b),  supra.  Affi- 
davits, depositions  and  other  documentary 
proof  may  be  utilized  when  the  movant  seeks 
a  dismissal  of  the  case  upon  any  of  the  first 
five  defenses  enumerated  in  Rule  12(b),  supra. 
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The  very  nature  of  those  defenses  is  such  as 
to  admit  of  proof  by  ex  parte  statements  in 
most  instances.  Moore's  Federal  Procedure, 
Vol.  1,  pages  646,  647  and  appendix.  However, 
the  court  should  never  grant  a  motion  present- 
ing any  of  the  said  defenses  if  any  material 
fact  is  disputed  by  counter  affidavits,  deposi- 
tions or  documents.  Where  the  enumerated 
sixth  defense  'failure  to  state  a  claim  upon 
which  relief  can  be  granted'  is  relied  upon  the 
court  should  determine  the  motion  upon  the 
allegations  of  the  complaint  and  undisputed 
facts  as  they  appear  from  the  pleadings,  orders 
and  records  of  the  case.  (Citing  case)" 

Yudin  V.  Carroll  et  al, 

(DC  Ark,  1944)  57  F.  Supp.  793 

Now,  on  the  question  of  lack  of  jurisdiction.  The 
following  rules  which  constitute  historically  sound 
law  form  the  background  for  a  consideration  of  this 
case.  Suits  against  the  government  must  be  con- 
sidered against  a  background  of  complete  immu- 
nity: 

''It  is  not  our  right  to  extend  the  waiver  of 
sovereign  immunity  more  broadly  than  has  been 
directed  by  Congress." 
United  States  v.  Shaw 
309  US  495  [23]      * 

Consonant  with  this  view,  it  has  been  stated  that 

permission  to  sue  the  sovereign  will  not  be  implied: 

"It  is  fundamental  that  the  United   States 

cannot  be  sued  without  its  permission,  and  that 
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permission  must  be  specifically  granted  by  Con- 
gress. It  will  not  be  implied." 

ISTorth   Dakota  -  Montana    Wheat   Growers' 
Ass'n.  V.  United  States 

(CCA  8,  1933)  m  F.  2d  573,  Cert.  Den.  291 

US  672 

And,  further,  that  the  United  States 

"*  *  *  Cannot  be  subjected  to  legal  proceedings, 
at  law  or  in  equity,  without  their  consent;  and 
whoever  institutes  such  proceedings  must  bring 
his  case  within  the  authority  of  some  act  of 
Congress." 

Belknap  v.  Schield 
161  US  10 

The  Court,  in  considering  such  suits  must  look  into 
the  entire  record: 

''The  Government's  interest  must  be  deter- 
mined in  each  case  'by  the  essential  nature  and 
effect  of  the  proceeding,  as  it  appears  from  the 
entire  record.'  Re  New  York,  256  US  490,  500, 
65  L.  Ed.  1057,  1062,  41  S  Ct  588." 

Mine  Safety  Appliances  Co.  v.  Porrestal 
326  US  371 

If  the  officers  who  are  sued  in  their  individual 
or  personal  capacity  have  no  individual  or  personal 
interest  in  the  controversy,  and  if  the  suit  seeks  to 
control  their  actions  and  exercise  of  functions  as 
officers  of  the  United  States,  the  immunity  from 
suit  is  applicable. 

"  '*  *  *  the  inference  is,  that  where  it  is  man- 
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ifest  upon  the  face  of  the  record,  that  the 
defendants  have  no  individual  interest  in  the 
controversy,  and  that  the  relief  sought  against 
them  is  only  in  their  official  capacity  as  repre- 
sentatives of  the  state,  which  alone  is  to  be 
affected  by  the  judgment  or  decree,  the  ques- 
tion then  arising,  whether  the  suit  is  not  sub- 
stantially a  suit  against  the  state,  is  one  of 
jurisdiction;'  *  ^  *" 

Belknap  v.  Schield 
161  US  10 

"Since  the  proposed  action  is  the  performance 
of  a  duty  imposed  by  the  statute  of  the  state 
upon  state  officials  through  whom  alone  the 
state  [24]  can  act,  restraint  of  their  action, 
which  the  bill  of  complaint  prays,  is  restraining 
of  state  action,  and  the  suit  is  in  substance  one 
against  the  state  *  *  *" 

Worcester  County  Trust  Co.  v.  Riley 
302  US  292 

"The  effect  of  the  injunction  asked  for  would 
have  been  to  oblige  the  United  States  to  ac- 
cept continued  performance  of  plaintiff's  con- 
tract, and  thus  prevent  the  inauguration  of 
the  experimental  service  contemplated  by  the 
Act  of  1914, — a  direct  interference  with  one  of 
the  processes  of  Government.  The  argument 
to  the  contrary  assumes  to  treat  defendant  not 
as  an  official,  but  as  an  individual  who,  al- 
though happening  to  hold  public  office,  was 
threatening  to  perpetuate  an  unlawful  act  out- 
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side  of  its  functions.  But  the  averments  of  the 
bill  make  it  clear  that  defendant  was  without 
personal  interest,  and  was  acting  solely  in  his' 
official  capacity,  and  within  the  scope  of  his 
duties.  Indeed,  it  was  only  because  of  his  offi- 
cial authority  that  plaintiff's  interests  were  at 
all  endangered  by  what  he  proposed  to  do." 

Wells  V.  Roper 
246  US  335 

The  suit  nominally  against  an  officer  will  be  con- 
sidered one  against  the  sovereign,  if  the  specific  re- 
lief sought  will  expend  itself  on  public  property. 

''If  the  initial  nature  and  effect  of  a  suit  is 
such  as  to  make  plain  that  the  judgment  sought 
will  expend  itself  on  public  treasury  or  domain, 
or  interfere  with  the  public  administration,  the 
suit  is  one  against  the  sovereign." 
Land  v.  Dollar 
330  US  371 

The  Supreme  Court  has  recently  ruled  upon  the 
precise  question  in  Larson  v.  Domestic  and  Foreign 
Commerce  Corporation,  337  US  682.  It  appears  in 
the  Larson  case  that  the  plaintiff  had  contracted 
to  purchase  coal  from  the  War  Assets  Administra- 
tion. A  controversy  arose  over  the  construction  of 
the  contract  and  the  War  Assets  Administration 
took  the  view  that  a  breach  had  occurred  and  it 
was  free  to  sell  to  other  parties.  Plaintiff  sought  an 
injunction  prohibiting  Larson,  head  of  the  WAA, 
from  selling  [25]  or  delivering  to  the  other  pur- 
chaser.   Defendant    sought    to    dismiss    upon    the 
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ground  the  Court  was  without  jurisdiction  because 
the  suit  was  one  against  the  United  States.  The 
Supreme  Court  held  that  the  suit  must  fail ;  that  in 
determining  the  sovereign's  immunity  from  suit  ac- 
tions of  an  officer  which  do  not  conflict  with  the 
terms  of  his  statutory  authority,  whether  or  not 
they  are  tortious  under  general  law,  cannot  be  en- 
joined if  they  would  be  regarded  as  the  actions  of 
a  private  principal  under  the  rules  of  agency. 

"We  hold  that  if  the  actions  of  an  officer  do  not 
conflict  with  the  terms  of  his  valid  statutory 
authority,  then  they  are  the  actions  of  the  sov- 
ereign, whether  or  not  they  are  tortious  under 
general  law,  if  they  would  be  regarded  as  the 
actions  of  a  private  principal  under  the  nor- 
mal rules  of  agency.  A  government  officer  is 
not  thereby  necessarily  immunized  from  lia- 
bility, if  his  action  is  such  that  a  liability 
would  be  imposed  by  the  general  law  of  torts. 
But  the  action  itself  cannot  be  enjoined  or 
directed,  since  it  is  also  the  action  of  the  sov- 
ereign." 

Larson  v.  Domestic  and  Foreign  Corp. 

337  US  682 

It  is  fair  to  note  that  Mr.  Justice  Frankfurter  dis- 
sented on  the  ground  the  suit  was  in  effect  one  to 
determine  whether  Larson  was  within  his  author- 
ity, and  the  District  Court  did  have  jurisdiction 
over  the  controversy  for  the  purpose  of  determining 
that  issue.  It  should  also  be  noted  that  the  Su- 
preme Court,  after  setting  down  the  general  rule 
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announced  above,  laid  down  two  classes  of  cases 
wherein  an  officer  of  the  Government  might  be 
sued,  without  joining  the  sovereign.  One  class  is 
where  the  statute  or  order  conferring  power  upon 
the  officer  to  act  is  unconstitutional  or  otherwise  in- 
valid, and  the  other  is  where  the  officer  is  not  acting 
within  the  statutory  limitation  of  his  powers.  The 
plaintiff,  relying  on  the  cases  of  United  States  v. 
Lee,  106  US  196,  and  Land  v.  Dollar,  330  US  731, 
[26]  seeks  to  bring  his  suit  within  the  latter  excep- 
tion. Both  cases  are  exhaustively  treated  in  the 
Larson  case,  and  need  not  be  reconsidered  here. 

Prom  the  test  laid  down  in  the  Larson  case,  which 
appears  to  culminate  all  prior  legal  thinking  on  the 
subject  of  Governmental  immunity,  if  plaintiff  will 
sue  an  officer  of  the  government  for  some  act  in 
connection  with  his  office  under  the  second  excep- 
tion noted  above,  and  obtain  specific  relief,  he  must 
get  over  two  hurdles.  First,  he  must  plead  and 
prove  the  "statutory  limitation"  which  has  been  ex- 
ceeded and  secondly,  the  act  must  not  be  the  act  of 
the  United  States,  by  the  application  of  general 
agency  principles. 

In  applying  the  "statutory  limitation"  test  we 
should  go  directly  to  the  language  of  the  Larson 
case: 

"The  application  of  this  principle  to  the  pres- 
ent case  is  clear.  The  very  basis  of  the  re- 
spondent's action  is  that  the  Administrator 
was  an  officer  of  the  Government,  validly 
appointed  to  administer  its  sales  program  and 
therefore  authorized  to  enter,  through  his  sub- 
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ordinates,  into  a  binding  contract  concerning 
the  sale  of  the  Government's  coal.  There  is  no 
allegation  of  any  statutory  limitation  on  his 
powers  as  a  sales  agent.  In  the  absence  of  such 
a  limitation  he,  like  any  other  sales  agent,  had 
the  power  and  the  duty  to  construe  such  con- 
tracts and  to  refuse  delivery  in  cases  in  which 
he  believed  that  the  contract  terms  had  not 
been  complied  with.  His  action  in  so  doing  in 
this  case  was,  therefore,  within  his  authority 
even  if,  for  the  purposes  of  decision  here,  we 
assume  that  his  construction  was  wrong  and 
that  title  to  the  coal  had,  in  fact,  passed  to  the 
respondent  under  the  contract.  There  is  no 
claim  that  his  action  constituted  an  unconstitu- 
tional taking."   (Emphasis  supplied.) 

Larson    v.    Domestic    and    Foreign    Corp., 
supra. 
And,  again, 

"It  is  important  to  note  that  in  such  cases  the 
relief  can  be  granted,  without  impleding  the 
sovereign,  only  because  of  the  officer's  lack  of 
delegated  power.  A  claim  of  error  in  the  exer- 
cise of  that  power  is  therefore  not  sufficient. 
And,  since  the  jurisdiction  of  the  court  to  hear 
the  case  may  depend,  as  we  have  recently  [27] 
recognized,  upon  the  decision  which  it  ulti- 
mately reaches  on  the  merits,  it  is  necessary 
that  the  plaintiff  set  out  in  his  complaint  the 
statutory  limitation  on  which  he  relies." 

Larson    v.    Domestic    and    Foreign    Corp., 
supra. 
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There  has  been  an  unfortunate  choice  or  use  of 
words  in  some  portions  of  the  Larson  case  which 
may  have  caused  plaintiff  to  misconceive  a  remedy. 
Thus,  "*  *  *  if  the  actions  *  *  *  do  not  conflict 
with  the  terms  of  his  valid  statutory  authority 
*  *  *"  and,  if  the  Federal  officer  is  "acting  in  excess 
of  his  authority,"  are  examples.  What  the  Court 
meant,  and  what  the  Court  said  in  expressly  treat- 
ing the  subject,  is  that  a  mere  allegation  in  the 
complaint  that  the  defendant's  actions  were  "be- 
yond any  authority  conferred  upon  him,"  or  that  he 
has  *'no  authority,"  is  not  sufficient.  There  must 
be  some  express  allegation  of  some  express  statutory 
limitation  upon  the  actions  of  the  officer,  and  an 
allegation  of  an  act  in  excess  thereof.  The  com- 
plaint here  completely  fails  in  that  respect. 

If  the  "agency  test"  as  laid  down  in  the  Larson 
case  and  considered  in  the  light  of  the  historical 
background  noted  above,  is  applied  here,  it  is  in- 
escapable that  the  action  of  the  defendant.  Colonel 
McKenzie,  were  the  actions  of  his  principal,  the 
United  States  of  America.  It  was  neither  alleged 
or  shown  that  the  defendant  had  any  personal  in- 
terest in  the  subject  easement.  The  defendant 
testified  that  while  he  had  a  personal  view  on  the 
matter  at  hand,  it  was  of  no  moment  here.  On  the 
contrary,  the  positive  testimony  is  to  the  effect  the 
interest  of  the  defendant  was  one  of  protecting 
perimeter  lighting  cables  which  lay  imder  the  ease- 
ment, close  to  the  surface  of  the  earth,  and  which 
were  a  part  of  the  Air  Force  Base  Installation  and 
United   States   Government  property.     There  was 
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also  testimony  that  part  of  the  defendant's  official 
duties  was  the  protection  [28]  of  the  property  of 
the  government  under  his  command.  The  defend- 
ant was  employed  by  the  United  States  of  America 
to  perform  service  in  its  affairs.  It  is  elementary 
that  the  defendant's  conduct  in  the  performance  of 
the  service  is  controlled  or  is  subject  to  the  right 
to  control  by  the  United  States  of  America.  Speci- 
fic relief  here  must,  of  necessity,  expend  itself  on 
the  public  domain. 

The  Court  is  of  the  opinion  that  this  suit  must 
fail,  as  one  against  the  United  States  of  America. 
Our  conclusion  is  based  upon  the  ground  that  the 
actions  of  the  defendant  do  not  exceed  an  express 
statutory  limitation,  and  are  those  of  a  private 
principal  under  the  normal  rules  of  agency. 

It  is  Ordered  that  the  defendant's  motion  to  dis- 
miss the  above  entitled  action  be,  and  the  same  is, 
hereby  granted. 

Dated  at  Carson  City,  Nevada,  this  25th  day  of 
March,  1957. 

/s/  JOHN  R.  ROSS, 

United  States  District  Judge. 

[Endorsed] :    Filed  March  26,  1957. 
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In  The  United  States  District  Court, 
For  The  District  of  Nevada 

No.  1293 

JOHN  CAVANAUGH,  Plaintiff, 

vs. 
B.  E.  McKENZIE,  Defendant. 

TRANSCRIPT  OF  PROCEEDINGS  ON 
MOTION  TO  DISMISS 

Before:  Hon.  John  R.  Ross,  Judge. 

Be  It  Remembered,  that  the  above-entitled  mat- 
ter came  on  for  hearing  before  the  Court  at  Carson 
City,  Nevada,  on  Tuesday,  the  26th  of  February, 
1957,  at  the  hour  of  ten  o'clock  A.M. 

Appearances:  William  O.  Bradley,  Esq.,  Attor- 
ney for  Plaintiff.  Herbert  F.  Alswede,  Esq.,  Assist- 
ant U.  S.  Attorney,  Attorney  for  Defendant. 

The  following  proceedings  were  had: 

The  Court:  Mrs.  Reporter,  let  your  record  show 
this  is  matter  No.  1293,  John  Cavanaugh,  plaintiff, 
vs.  B.  E.  McKenzie,  defendant.  The  matter  set  for 
hearing  at  this  time  is  motion  on  the  part  of  the 
defendant  to  dismiss  the  cause  of  action,  this  on 
the  ground  that  the  Court  is  without  jurisdiction 
to  entertain  this  action  because  it  is,  in  substance 
and  effect,  against  the  United  States  of  America, 
the   United   States    [30]    having  not   consented  to 
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be  sued  or  having  waived  its  immunity  to  suit.    You 
may  proceed,  gentlemen. 

Mr.  Alswede :  Your  Honor,  the  motion  presently 
before  the  Court  is  the  motion  of  the  defendant, 
B.  E.  McKenzie,  to  dismiss  the  action  for  lack  of 
jurisdiction  over  the  subject  matter.  In  this  regard, 
the  defendant  has  three  reasons  for  making  such 
motion:  (1)  plaintiff,  John  Cavanaugh,  has  not  ex- 
hausted his  administrative  remedies  prior  to  suit; 
(2)  that  the  suit  is  against  an  officer  of  the  United 
States  of  America  and  is,  therefore,  a  suit  in  effect 
against  the  United  States  of  America;  and  (3)  that 
this  suit  is  involving  rights  over  and  to  property, 
of  which  the  United  States  government  is  the  owner 
in  fee  simple. 

Now  we  will  take  up  our  first  proposition,  that 
the  plaintiff  has  not  exhausted  his  administrative 
remedies.  It  was  brought  out  in  the  hearing  for 
preliminary  injunction  that  John  Cavanaugh,  some 
time  in  the  past,  has  applied  to  the  United  States 
government,  through  the  Air  Force,  for  an  ease- 
ment or  a  license  to  cross  the  disputed  two  hundred 
foot  strip  on  the  south  section  line  of  Section  5. 
His  application  was  sent  back  and  forth  to  Wash- 
ington through  the  engineers,  through  the  Air 
Force,  and  Mr.  Cavanaugh  was  offered  a  five-year 
revocable  license.  He  was  informed  by  Col.  Mc- 
Kenzie the  fact  that  he  was  offered  a  five-year  rev- 
ocable license  and  made  no  reply,  neither  accepted 
or  rejected,  but  remained  silent.  Mr.  Cavanaugh 
has  [31]  an  administrative  remedy  at  hand,  that  of 
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accepting  the  five-year  revocable  license,  in  which 
event  suit  to  enjoin  the  defendant,  B.  E.  McKenzie 
from  maintaining  this  fence  would  be  unnecessary. 

Our  second  proposition  is  this  is  a  suit  against 
an  officer  of  the  United  States  of  America.  The 
action  is  nominally  directed  against  B.  E.  McKenzie 
as  an  individual  and  it  is  alleged  in  the  complaint 
that  the  defendant,  B.  E.  McKenzie,  has  acted  out- 
side of  any  scope  of  his  authority  conferred  upon 
him  as  Conmianding  Officer  of  Stead  Air  Force 
Base.  We  invite  the  Court's  attention  to  page  2  of 
the  brief  of  B.  E.  McKenzie  on  the  motion  to  dis- 
miss, where  proposition  for  injunctive  relief  is 
sought  against  officers  of  the  government,  it  becomes 
the  duty  of  the  Court  to  inquire  into  the  interests 
of  the  government  in  the  controversy.  This  prop- 
osition is  well  supported  by  the  cases  outlined  on 
page  2  of  the  defendant  McKenzie's  brief.  It  was 
brought  out  in  the  hearing  for  preliminary  injunc- 
tion that  B.  E.  McKenzie  is  a  colonel  in  the  United 
States  Air  Force,  appointed  as  such  under  the  laws 
of  the  United  States  of  America,  pursuant  to  regu- 
lations of  the  United  States  Air  Force,  and  was 
directed  to  take  command  of  the  Stead  Air  Force 
Base.  Col.  McKenzie  is  in  fact  Commander  of  the 
Stead  Air  Force  Base.  It  is  an  inherent  duty  and 
an  inherent  right  of  the  commanding  officer  of  a 
military  installation  to  erect  such  fences  and  such 
gates  and  take  such  steps  as  he  deems  [32]  neces- 
sary for  the  security  of  his  installation.  The  Su- 
preme Court  of  the  United  States,  in  the  case  of 
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Larson  vs.  Domestic  and  Foreign  Commerce  Corp., 
lias  stated  the  law  quite  well  and  we  have  outlined 
it  on  page  6  of  the  defendant's  brief.  The  Court 
states : 

"We  hold  that  if  the  actions  of  an  officer  do  not 
conflict  with  the  terms  of  his  valid  statutory  author- 
ity, then  they  are  the  actions  of  the  sovereign, 
whether  or  not  they  are  tortious  under  general  law, 
if  they  Avould  be  regarded  as  the  actions  of  a  pri- 
vate principal  under  the  normal  rules  of  agency." 

We  submit  to  this  Court  that  the  actions  of  the 
defendant  McKenzie  in  erecting  the  fence,  main- 
taining the  gate,  do  not  conflict  with  the  terms  of 
his  authority,  statutory  authority,  that  authority 
vested  in  him  by  the  acts  of  Congress  and  deter- 
mined in  the  Air  Force  regulations,  whereby  he  was 
appointed  Commanding  Officer  of  the  Stead  Air 
Force  Base  and  is  charged  with  the  security  thereof. 

Further,  it  was  brought  out  in  the  hearing  on 
preliminary  injunction  that  the  fence,  the  mainte- 
nance of  which  the  plaintiff  seeks  to  have  enjoined, 
is  located  on  government  property.  It  is  brought 
out  by  the  testimony  that  the  fence  is  located  six 
inches  within  the  northern  part  of  the  south  section 
line  of  Section  5.  The  fence  is  on  government 
property.  Being  [33]  on  government  property,  it 
is  a  government  fence.  The  injunction  then,  to  be 
of  any  value,  must  of  necessity  extend  itself  on 
government  property  and  upon  the  lands  of  the 
United  States  of  America  and  if  you  have  an  in- 
junction that  extends  itself  upon  government  prop- 
erty and  upon  government  lines,  we  submit  that  the 
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United  States  of  America  must  be  made  a  party 
to  the  action,  and  not  consenting  to  be  joined  as  a 
party  to  the  action  and  not  having  waived  its  im- 
munity from  suit,  that  this  Court  has  no  jurisdic- 
tion to  proceed  in  the  matter  farther. 

Our  third  proposition  is  that  this  suit  involves  an 
easement  over  government  property.  Plaintiff  has 
alleged  in  his  complaint  that  he  has  an  easement 
over  a  two  hundred  foot  strip  on  the  south  side  of 
the  southwest  quarter  of  Section  5.  It  was  denied 
in  open  court  by  Col.  McKenzie,  the  Commander  of 
the  Stead  Air  Force  Base  or  the  Installations  Offi- 
cer, who  is  in  possession  of  the  legal  records  deal- 
ing with  the  real  estate  of  Stead  Air  Force  Base, 
that  no  easement  across  that  property  exists.  We 
should  like  to  invite  the  Court's  attention  to  the 
fact  that  the  Court  must  necessarily  decide  whether 
or  not  the  plaintiff,  John  Cavanaugh,  has  an  ease- 
ment across  this  two  hundred  foot  strip  before  the 
Court  could  decide  whether  or  not  the  obstruction 
is  wrongful.  If  there  is  no  easement,  there  could 
be  no  wrongful  obstruction.  The  fact  whether  or 
not  there  is  an  easement  has  been  put  in  issue  before 
this  Court.  The  Court  must  then  necessarily  decide 
whether  the  plaintiff,  [34]  John  Cavanaugh,  has 
an  easement  across  the  property.  It  has  been  ad- 
mitted by  John  Cavanaugh,  in  the  hearing  on  the 
preliminary  injunction,  that  the  United  States  of 
America  owns  title  to  the  two  hundred  foot  strip 
over  which  he  claims  an  easement.  The  proposition 
determining  the  rights  of  third  persons  to  lands 
owned  by  the  United  States  was  brought  before  the 
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Supreme  Court  in  the  case  of  Minnesota  vs.  United 
States,  305  U.  S.  Reports,  reported  at  page  382. 
In  this  case  the  State  of  Minnesota  sought  to  con- 
demn a  right-of-way  for  easement  across  property 
owned  by  the  United  States  in  fee  simple.  The 
Court  held  that : 

"The  United  States  is  an  indispensable  party  de- 
fendant to  the  condemnation  proceedings.  A  pro- 
ceeding against  property  in  which  the  United 
States  has  an  interest  is  a  suit  against  the  United 
States,  (citing  cases.)  It  is  confessedly  the  owner 
of  the  fee  of  the  Indian  allotted  lands  and  holds 
the  same  in  trust  for  the  allottees.  As  the  United 
vStates  owns  the  fee  of  these  parcels,  the  right-of- 
way  cannot  be  condemned  without  making  it  a 
party.  The  exemption  of  the  United  States  from 
being  sued  without  its  consent  extends  to  a  suit  by 
a  State.  (Citing  cases.)  Hence  Minnesota  cannot 
maintain  this  suit  against  the  [35]  United  States 
unless  authorized  by  some  act  of  Congress." 

So  it  should  also  extend  to  a  suit  by  private  citi- 
zens. We  submit  to  the  Court  that  this  suit  may 
not  be  maintained,  in  view  of  the  immunity  of  the 
United  States  from  being  sued  and  that  the  United 
States  is  a  necessary  and  proper  party  to  be  joined 
in  any  action  in  which  the  property  of  the  United 
States  is  involved  and  in  which  a  third  party  seeks 
to  condemn  an  easement  or  right-of-way. 

In  closing  I  should  like  to  direct  and  invite  the 
Court's  attention  to  the  prayer  in  paragraph  3  of 
the  plaintiff 's  complaint,  wherein  the  plaintiff  asks 
that  the  defendant  and  his  successors  in  interest  be 
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enjoined  from  maintaining  any  fence  or  gate.  I  ask 
successors  in  interest  to  what?  If  this  is  a  suit 
directed  to  B.  E.  McKenzie  as  an  individual,  and 
not  acting  in  the  scope  of  his  authority,  do  we  have 
any  successors  in  interest?  I  submit  this  is,  in  ef- 
fect, an  admission  by  the  plaintiff  that  this  is  a 
suit  against  B.  E.  McKenzie  as  Commanding  Offi- 
cer of  Stead  Air  Force  Base  and  his  successors  in 
interest,  referred  to  in  paragraph  3  of  the  prayer 
for  relief  in  the  plaintiff's  complaint  relates  to  any 
other  commanders  of  Stead  Air  Force  Base  which 
follow  Col.  McKenzie,  that  this  is  then  a  suit 
against  an  officer  of  the  United  States  and  it  is  a 
suit  involving  government  property,  which  the 
Court  must  necessarily  determine  whether  or  not 
there  [36]  is  an  easement  and  that  all  administra- 
tive remedies  have  not  been  exhausted.  I,  therefore, 
submit  that  the  Court  does  not  have  jurisdiction 
to  proceed  further  in  the  matter  and  ask  that  the 
case  be  dismissed. 

The  Court:  I  observe,  counsel,  that  you  said  in 
your  discussion  that  this  involves  a  controversy 
over  an  easement  on  property,  the  fee  of  which  was 
owned  by  the  United  States.  I  assume  your  posi- 
tion is  that  the  United  States  has  fee  title  to  the 
two  hundred  foot  strip? 

Mr.  Alswede:    That  is  correct,  your  Honor. 

The  Court:  Which  is  involved  here.  Now  I  ob- 
serve that  in  the  brief  filed  in  support  of  the  mo- 
tion, you  make  the  statement  that  the  plaintiff 
alleges  that  the  defendant  obstructed  plaintiff's 
means   of   ingress   to   and   egress   from   plaintiff's 
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property  by  maintaining  a  locked  gate  and  fence 
on  government  property.  Now  is  there  any  contro- 
versy between  the  parties  there  that  this  property 
is  fee  property  of  the  government  and  not  property 
in  the  nature  of  public  domain"? 

Mr.  Bradley:  Where  the  obstruction  exists,  your 
Honor  ? 

The  Court:    Yes. 

Mr.  Bradley:  We  maintain  that  this  is  on  the 
section  line.  [37] 

The  Court:  That  is  true,  I  recall  that  it  is 
your  contention  that  counsel  has  said  it  is  six  inches 
within,  but  assuming  that  to  be  true,  the  two 
hundred  foot  strip  is  fee  property  of  the  govern- 
ment, not  public  domain*? 

Mr.  Bradley:  On  that  point,  your  Honor,  I 
would  not  stipulate.  That  particular  land,  as  I  re- 
call, w^as  owned  by  the  Farmers  Home  Administra- 
tion, as  I  recall,  and  what  disposition  they  have 
made  of  it,  I  wouldn't  be  in  position  to  say.  It  is 
owned  by  the  government. 

The  Court :  But  in  any  event,  it  would  have  been 
withdrawn  from  the  public  domain  as  we  know 
it,  and  was  not  open  to  acquisition  by  private  indi- 
viduals in  the  nature  of  homesteading  or  acquisi- 
tion.   You  may  i^roceed,  Mr.  Bradley. 

Mr.  Bradley:  First,  your  Honor,  may  it  please 
the  Court,  in  response  to  Mr.  Alswede's  motion, 
the  first  item  that  the  plaintiff  has  not  exhausted 
his  administrative  remedies,  the  basis  of  our  action 
in  this  matter  is  that  we  have  an  existing  right-of- 
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way  as  a  matter  of  law.  That  has  been  terminated 
by  an  act,  in  excess  of  the  authority  of  the  Com- 
manding Officer  of  Stead  Air  Force  Base.  The 
question  of  administrative  remedies,  in  my  opin- 
ion, does  not  enter  into  the  matter.  We  do  not  seek 
to  appeal  from  the  offer  of  a  revocable  five-year 
license,  in  lieu  of  our  right,  as  a  matter  of  law,  to 
an  easement  across  the  [38]  property.  In  addition, 
your  Honor,  we  have  no  quarrel  with  the  case  of 
Minnesota  vs.  United  States,  or  the  case  of  Utah 
Power  &  Light  Company  vs.  United  States,  cited 
by  Mr.  Alswede  in  his  brief.  The  case  of  Minne- 
sota vs.  United  States  was  a  condemnation  proceed- 
ing, in  which  a  state  sought  to  condemn  a  right-of- 
way  across  land  owned  by  the  United  States  govern- 
ment. I  would  certainly  be  the  first  to  concede  that 
the  United  States  is  an  essential  party  to  such  an 
action.  In  this  particular  case,  your  Honor,  we 
contend  that  upon  transfer  of  the  land  by  the 
United  States  government  to  the  Farmers  Home 
Administration,  an  easement  came  into  being  as  a 
matter  of  law,  to  which  Mr.  Cavanaugh's  property 
is  entitled  as  a  matter  of  law  and  which  Mr.  Mc- 
Kenzie had  no  right  to  terminate.  It  is  axiomatic, 
your  Honor,  that  upon  motion  to  dismiss  the  com- 
plaint of  the  plaintiff  must  be  considered  in  the 
light  most  favorable  to  the  plaintiff  and  all  allega- 
tions well  pleaded  are  deemed  true.  In  support  of 
that  contention,  I  cite  the  case  of  Coole  vs.  Inter- 
national Shoe  Co.,  142  Fed.  (2),  318,  93  Fed.  Supp., 
773.  We  have  pleaded  ownership  of  the  property, 
to  which  our  access  has  been  restricted.    We  plead 
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an  easement  in  existence,  and  we  plead  a  wrongful 
termination  of  that  easement  by  Col.  McKenzie. 

With  reference  to  the  proposition  that  it  is  be- 
yond Mr.  McKenzie 's  authority  to  terminate  the  ex- 
isting easement,  we  have  no  better  authority  for 
that  statement  than  Col.  McKenzie  [39]  himself, 
your  Honor.  You  recall  on  the  hearing  to  show 
cause.  Col.  McKenzie  testified  that  he  had  no  author- 
ity to  terminate  existing  easements.  The  case  of 
Larson  vs.  Domestic  &  Foreign  Corporation,  cited 
by  Mr.  Alswede  in  his  brief,  is  absolutely  in  con- 
formity with  plaintiff's  position  in  this  matter, 
your  Honor.  I  read  from  page  6  of  Mr.  Alswede's 
brief : 

"We  hold  that  if  the  actions  of  an  officer  do  not 
conflict  with  the  terms  of  his  valid  statutory  author- 
ity, then  they  are  the  actions  of  the  sovereign, 
whether  or  not  they  are  tortious  under  general  law, 
if  they  would  be  regarded  as  the  actions  of  a  pri- 
vate principal  under  the  normal  rules  of  agency. 
A  government  officer  is  not  thereby  necessarily  im- 
munized from  liability,  if  his  action  is  such  that  a 
liability  would  be  imposed  by  the  general  law  of 
torts.  But  the  action  itself  cannot  be  enjoined  or 
directed,  since  it  is  also  the  action  of  the  sov- 
ereign." 

The  case  holds  that  where  the  actions  do  not 
conflict  with  the  statutory  authority,  they  are  the 
actions  of  the  sovereign.  Where  they  do  conflict, 
they  are  not  the  actions  of  the  sovereign.  That  line 
of  cases  is  the  great  weight  and  authority  in  the 
Supreme  Court  of  the  United  States,  your  Honor. 
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Another  case  cited  in  defendant's  brief  is  the  case 
of  Land  vs.  Dollar,  [40]  in  the  Supreme  Court  of 
the  United  States,  on  exactly  the  same  point. 

In  Land  vs.  Dollar  case,  Mr.  Dollar  had  pledged 
securities  with  the  United  States  Maritime  Commis- 
sion in  return  for  a  loan  of  money.  He  repaid  the 
loan  and  requested  those  securities  be  returned.  The 
Maritime  Commission  took  the  position  that  the 
securities  had  become  the  property  of  the  United 
States  government.  Mr.  Dollar  then  instituted  suit 
against  the  Maritime  Commission  for  wrongfully 
(detaining  his  property  and  sought  to  have  the  prop- 
erty returned.  The  government's  defense  to  the 
action  was  that  was,  in  effect,  a  suit  against  the 
sovereign,  to  which  the  sovereign  had  not  con- 
sented, and  the  court,  therefore,  did  not  have  juris- 
diction. The  Supreme  Court  rejected  that  conten- 
tion and  held  the  officers  were  wrongfully  with- 
holding property  of  Mr.  Dollar,  took  jurisdiction 
and  made  the  officers  of  the  United  States  Mari- 
time Commission  return  the  stock. 

The  main  case,  your  Honor,  that  all  these  cases 
rely  on  in  this  question  of  sovereign  immunity  is 
the  case  of  United  States  vs.  Lee,  106  U.  S.  In 
the  case  of  United  States  vs.  Lee,  your  Honor,  the 
plaintiff  was  the  daughter  of  the  granddaughter 
of  General  Robert  E.  Lee  and  she  allegedly  owned 
sixty  acres  within  the  Arlington  National  Ceme- 
tery, known  as  the  Arlington  Estates.  Two  mili- 
tary officers,  one  named  Kaufman  and  one  named 
Strong,  rejected  Mrs.  Lee's  claim  to  her  property. 
[41]  They  contended  it  was  property  owned  by  the 
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United  States  government.  Mrs.  Lee  instituted  suit 
in  the  State  court  in  Virginia  against  Kaufman  and 
Strong  individually.  The  case  went  to  trial  and  the 
government  ultimately  contended  that  it  was  in 
effect  a  suit  against  the  United  States  government, 
to  which  the  United  States  had  not  consented,  and 
that  the  Court,  therefore,  had  no  jurisdiction.  The 
Supreme  Court  of  the  United  States  rejected  this 
contention  and  the  opinion  written  by  Chief  Justice 
Miller  holds  as  follows,  and  I  quote  from  the  deci- 
sion: 

"Under  our  system  the  people,  who  are  there 
called  subjects,  are  the  sovereign.  Their  rights, 
whether  collective  or  individual,  are  not  bound  to 
give  way  to  a  sentiment  of  loyalty  to  the  person  of 
a  monarch.  The  citizen  here  knows  no  x)erson, 
however  near  to  those  in  power  or  however  power- 
ful himself,  to  whom  he  need  yield  the  rights  which 
the  law  secures  to  him  when  it  is  well  administered. 
When  he,  in  one  of  the  courts  of  competent  juris- 
diction, has  established  his  right  to  property,  there 
is  no  reason  why  deference  to  any  person,  natural 
or  artificial,  not  even  the  United  States,  should 
prevent  him  from  using  the  means  which  the  law 
gives  him,  for  the  protection  and  enforcement  of 
that  right."  [42]  The  Supreme  Court  goes  on  to 
hold,  your  Honor,  and  I  quote  again  from  the  deci- 
sion: 

"In  deciding  who  are  parties  to  the  suit,  the 
court  will  not  look  beyond  the  record.  Making  a 
State  officer  a  party  does  not  make  the  State  a 
party,  although  her  law  may  have  prompted  his 


B.  E.  McKenzie  45 

action,  and  the  State  may  stand  behind  him  as  a 
real  party  in  interest.  A  State  can  be  made  a  party 
only  by  shaping  the  bill  expressly  with  that  view, 
as  where  individuals  or  corporations  are  intended 
to  be  put  in  that  relation  to  the  case." 

In  our  case,  your  Honor,  our  pleadings  are  clear. 
We  plead  against  Col.  B.  E.  McKenzie.  We  allege 
he  is  the  Commanding  Officer  of  the  Stead  Air 
Force  Base;  we  do  not  deny  that.  We  also  allege 
he  exceeded  his  statutory  authority  in  terminating 
an  easement  that  existed,  not  an  easement  which  we 
seek  to  condemn.  Mr.  Justice  Miller  went  on  to 
say: 

"In  the  case  supposed,  the  court  has  before  it  a 
plaintiff  capable  of  suing  *  *  *" 

As  we  have  here,  your  Honor: 

"*  *  *  A  defendant  who  has  no  personal  exemp- 
tion from  suit  and  a  cause  of  action  cognizable  in 
the  court;  *  *  *" 

Exactly  what  we  have  here.  In  the  United  States 
vs.  Lee  the  [43]  defendants  were  military  officers 
also: 

"*  *  *  a  case  within  the  meaning  of  that  term, 
as  employed  in  the  Constitution  and  defined  by  the 
decisions  of  this  court.  It  is  to  be  presumed  in 
favor  of  the  jurisdiction  of  the  court,  that  the  plain- 
tiff may  be  able  to  prove  the  right  which  he  assets 
in  his  declaration." 

Now  as  Mr.  Alswede  pointed  out,  your  Honor, 
the  Court  must  necessarily  decide  whether  or  not 
we  have  an  easement.  We  have  alleged  it.  How 
can  the  Court  decide  whether  or  not  the  easement 
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exists  without  assuming  jurisdiction'?  To  follow 
the  position  of  the  United  States  government  in  this 
case  and  Mr.  Alswede  in  this  case,  to  its  logical 
conclusion  would  ultimately  result  in  a  situation  as 
far-fetched  as  this,  your  Honor — assume  that  an 
officer  of  the  government,  assertedly  acting  within 
his  authority,  should  place  a  cordon  around  some 
private  property  owned  by  an  individual  and  say, 
*'You  are  denied  access  to  your  property."  Even 
though  the  access  is  way  beyond  the  authority  of 
the  officer,  he  denies  access  to  the  property.  Then 
when  the  individual,  wiiose  rights  have  been  denied, 
comes  to  court  for  relief,  they  stand  up  and  say, 
"You  can't  raise  the  question;  the  Court  has  no 
jurisdiction.  It  is  a  question  of  sovereign  immun- 
ity. The  man  was  acting  as  an  officer  of  the  govern- 
ment, in  his  capacity  as  an  officer  of  [44]  the  gov- 
ernment, therefore  the  right  or  wrong  of  his  acts 
cannot  be  questioned.  It  is  in  effect  a  suit  against 
the  United  States  government,  a  suit  against  the 
sovereign,  to  which  the  sovereign  has  not  con- 
sented." Justice  Miller,  in  the  case  of  United 
States  vs.  Lee,  saw  the  danger  that  existed  in  such 
a  theory  and  rejected  it.  The  Supreme  Court  of 
the  United  States,  in  all  cases  that  have  come  down 
on  that  point,  have  rejected  that  proposition.  The 
case  of  Land  vs.  Dollar  is  in  conformity  with 
United  States  vs.  Lee,  as  is  the  case  of  Larson  vs. 
Domestic  &  Foreign  Corporation. 

The  law  on  this  question,  your  Honor,  has  been 
well  stated  in  the  case  of  Rank  vs.  Krug,  90  Fed. 
SuppL,  page  773.  In  that  case  the  plaintiffs  brought 
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suit  against  several  officials  of  the  Bureau  of  Rec- 
lamation in  their  individual  capacity,  alleging  that 
they  had  exceeded  their  authority  in  withholding 
water  property  rights  which  they  had  no  right  to  do 
and  sought  a  mandatory  injunction  from  the  Court, 
requiring  the  officers  involved  to  release  the  water. 
The  action  was  filed  in  the  State  court  of  California 
and  removed  to  federal  court.  Upon  removal,  the 
government  moved  for  dismissal,  on  the  ground 
that  the  United  States  was  an  indispensable  party, 
was  in  eifect  a  suit  against  the  United  States,  to 
which  the  United  States  had  not  consented.  In  that 
case,  your  Honor,  the  Court  said: 

"It  is  contended  that  the  United  States  is  [45] 
an  indispensable  party;  that  this  is  in  effect  a  suit 
against  the  United  States,  and  that  no  permission 
has  been  given  to  sue  the  United  States  in  such  an 
action.  But  as  seen  from  the  foregoing  discussion 
the  defendants  in  withholding  the  water  from  the 
plaintiff's  use,  and  threatening  to  do  so,  are  exceed- 
ing any  powers  granted  to  them  by  the  Act  of 
Congress.  That  being  so,  neither  the  United  States 
nor  the  Secretary  of  the  Interior  are  indispensable 
parties,  and  this  is  not  a  suit  against  the  United 
States.  The  situation  falls  squarely  within  the 
doctrine  of  the  test  whether  or  not  an  injunctive 
decree  would  expend  itself  upon  the  United  States 
because  of  authorization  of  the  alleged  taking  of 
the  plaintiff's  rights  by  an  Act  of  Congress,  or  will 
prevent  the  defendants  from  doing  acts  which  are 
unlawful  because  not  authorized. 

"In  view  of  the  fact  that  no  statutory  authority 
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exists  for  the  actions  of  the  defendants,  and  that 
they  are  withholding  water  from  the  plaintiffs  in 
excess  of  and  contrary  to  the  powers  conferred 
upon  them,  such  a  decree  obviously  brings  the  situa- 
tion clearly  [46]  wdthin  the  line  of  cases  //  United 
States  vs.  Lee,  Philadelphia  Company  vs.  Stin- 
son  *  *  *" 
all  Supreme  Court  cases: 

"Ickes  vs.  Fox  *  *  *" 
and  so  forth.    That  is  exactly  our  position  here. 

Now  I  feel  that  the  Court  must  construe  our 
pleading,  you  must  take  the  allegations  of  our  com- 
plaint as  true,  for  the  jDurposes  of  considering  this 
motion  to  dismiss.  In  the  complaint  we  allege  an 
easement  as  a  matter  of  law.  We  have  an  easement. 
That  easement  was  wrongfully  terminated  by  Col. 
McKenzie  because  Col.  McKenzie  himself  testified 
that  he  had  no  power  or  authority  either  to  grant 
a  permanent  easement  or  to  destroy  a  permanent 
easement  that  was  in  existence.  Therefore,  your 
Honor,  the  case  falls  squarely  within  the  decision 
of  United  States  vs.  Lee,  Rank  vs.  Krug,  Land  vs. 
Dollar,  and  so  on. 

The  next  point,  your  Honor,  which  I  touched  on 
briefly  in  our  opening  and  touch  briefly  again,  is 
the  proposition  for  w^hich  the  government  has  cited 
the  case  of  Minnesota  vs.  United  States,  that  if  you 
are  seeking  to  condemn  right-of-way  across  govern- 
ment property,  the  United  States  is  an  indispens- 
able party.  I  agree  with  that  myself.  That  is  not 
the  situation  here.  Here  wt  seek  to  have  our  exist- 
ing easement  confirmed.     I  therefore,  your  Honor, 
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respectfully  request  that  the  motion  be  denied  and 
the  defendant  be  required  to  answer  forthwith.  [47] 

The  Court:    Anything  further,  Mr.  Alswede'? 

Mr.  Alswede :  May  it  please  the  Court,  in  answer- 
ing the  plaintiff's  contention  that  there  is  an  ease- 
ment in  being  and  that  the  Court  is  merely  con- 
firming the  easement,  first  I  would  like  to  invite 
the  Court's  attention  to  the  fact  established  in 
the  hearing  for  temporary  injunction,  the  admis- 
sion by  the  plaintiff,  John  Cavanaugh,  that  he  ap- 
plied for  an  easement  across  this  strip  of  land  owned 
by  the  government.  I  submit,  if  he  had  an  ease- 
ment, your  Honor,  why  would  he  apply  then  to  the 
United  States  Air  Force  and  to  the  United  States 
for  an  easement,  if  he  already  had  it?  It  seems 
to  me  he  wouldn't  re-apply  for  it.  I  think  that  this 
is  admission  on  the  part  of  the  plaintiff  that  he 
had  no  easement;  and,  second,  I  invite  your  atten- 
tion to  the  admission  of  plaintiff's  counsel  that  the 
Court  must  necessarily  decide  that  the  plaintiff  has 
an  easement.  In  deciding  whether  there  is  an  ease- 
ment or  there  is  not  an  easement,  the  Court  is  ad- 
judicating the  plaintiff,  John  Cavanaugh's  rights 
in  property  owned  by  the  United  States  of  America. 
In  doing  so,  I  resubmit  that  the  United  States  of 
America  is  an  indispensable  party,  since  it  is  the 
owner  in  fee  simple  of  that  property,  and  any 
rights  which  John  Cavanaugh  may  have  in  that 
property  would  necessarily  detract  from  the  rights 
which  the  United  States  of  America  has;  that, 
therefore,  the  United  States  of  America  is  an  in- 
dispensable party,  and  since  the  United  States  of 
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America  [48]  has  not  consented  to  be  sued  or 
joined  in  this  action,  it  has  not  waived  immunity, 
that  the  Court  does  not  have  jurisdiction  to  pro- 
ceed further,  and  we  ask  that  the  action  be  dis- 
missed. 

The  Court:  There  is  no  question  involved  here, 
is  there,  that  this  easement,  if  one  does  exist  and 
if  it  is  directed  to  the  plaintiff,  would  interfere 
with  the  military  potentialities  of  the  Reservation? 

Mr.  Alswede:  Would  you  restate  the  question, 
your  Honor? 

The  Court:  Simply  it  is  this — do  we  have  any 
question  of  interfering  with  the  military  purposes 
of  the  Air  Base? 

Mr.  Alswede :  Yes,  your  Honor,  I  believe  if  this 
easement  was  adjudicated  in  favor  of  Mr.  Cava- 
naugh that  it  would  materially  aif ect  the  rights  of 
the  United  States  and  the  United  States  Air  Force. 

Mr.  Bradley :  Your  Honor,  may  I  call  to  your  at- 
tention, sir,  the  case  of  Meigs  vs.  McClung,  9 
Cranch  11.  In  that  case,  your  Honor,  a  Supreme 
Court  case,  the  property  sued  for  was  land  on  which 
the  United  States  had  a  garrison  erected  at  a  cost 
of  thirty  thousand  dollars,  and  the  defendants  were 
the  military  officers  in  possession  and  the  very  ques- 
tion now  in  issue  was  raised  by  these  officers.  They 
insisted  that  the  action  could  not  be  maintained 
against  them  [49]  because  the  land  was  occupied 
by  the  United  States  troops,  and  the  defendants  as 
officers  of  the  United  States,  for  the  benefit  of  the 
United  States  and  by  their  direction.  They  further 
insisted  that  the  United  States  had  a  right,  by  the 
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Constitution,  to  appropriate  the  property  of  the  in- 
dividual citizen.  The  Court  below  overruled  these 
objections  and  held  that  the  title  being  in  plaintiiff 
he  might  recover,  and  that  if  the  land  was  private 
property,  the  United  States  could  not  have  intended 
to  deprive  the  individual  of  it  without  making  him 
compensation  therefor. 

Mr.  Alswede:  In  reply  to  that,  your  Honor,  we 
think  it  would  be  well  to  point  out  that  in  that  in- 
stance the  United  States  merely  w^as  occupying 
the  land  and  did  not  have  fee  simple  title,  which 
we  do  have  in  this  case. 

The  Court:  Do  either  counsel  desire  to  submit 
further  arguments  in  the  matter? 

Mr.  Alswede:  I  am  willing  to  submit  it  on  the 
oral  argument. 

Mr.  Bradley:  I  will  submit  it  on  oral  argu- 
ments. 

The  Court :  The  record  will  show  that  the  motion, 
being  argued,  it  is  taken  under  advisement.  [50] 

[Endorsed] :    Filed  April  2,  1957. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  and  Agreed  by  and 
between  Counsel  for  the  plaintiff  and  defendant 
that  the  Transcrii:)t  of  Proceedings  on  the  hear- 
ing of  defendant's  motion  to  dismiss  inadvertently 
by  virtue  of  a  clerical  mistake  omitted  the  follow- 
ing proposition  argued  by  William  O.  Bradley  at 


52  John  Cavanaugli  vs. 

the  hearing  on  the  motion  to  dismiss;  that  the 
Transcript  of  Proceedings  be  corrected  pursuant 
to  Rule  60  A,  Federal  Rules  of  Civil  Procedure,  to 
include  the  following  argument  urged  by  Mr.  Brad- 
ley at  the  hearing  on  defendant's  motion  to  dismiss : 

"The  easement  pleaded  by  Mr.  Cavanaugh  in  his 
Amended  Complaint  on  file  herein  is  an  incorporeal 
hereditament,  which  is  a  property  right.  The  de- 
fendant, Colonel  B.  E.  McKenzie,  in  terminating 
this  easement  absolutely  destroyed  a  property  right 
owned  by  Mr.  Cavanaugh,  which  constitutes  a  de- 
privation of  property  without  due  process  of  law 
contrary  to  the  Fifth  Amendment  of  the  Constitu- 
tion of  the  United  States  of  America." 

Dated  this  1st  day  of  April,  1957.  [52] 

GRUBIC,  DRENDEL  & 
BRADLEY, 
/s/  By   WILLIAM  O.  BRADLEY, 
Attorneys  for  Plaintiff. 

/s/  HERBERT  F.  AHLSWEDE, 
Assistant  United  States  Attorney,  Attorney  for  De- 
fendant. 

[Endorsed] :    Filed  April  2,  1957. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

Pursuant  to  written  stipulation  entered  into  be- 
tween Counsel  for  the  respective  parties  herein, 

It  Is  Hereby  Ordered  that  the  Transcript  of  the 
Proceedings  on  the  hearing  on  defendant's  Motion 
to  Dismiss  be,  and  the  same  hereby  is,  amended 
to  include  the  following  proposition  argued  by  Mr. 
Bradley  in  opposition  to  defendant's  Motion  to 
Dismiss,  but  inadvertently  omitted  from  the  Tran- 
script by  virtue  of  a  clerical  error: 

"The  easement  pleaded  by  Mr.  Cavanaugh  in 
his  Amended  Complaint  on  file  herein  is  an  incor- 
i:)oreal  hereditament,  which  is  a  property  right. 
The  defendant.  Colonel  B.  E.  McKenzie,  in  ter- 
minating this  easement  absolutely  destroyed  a  prop- 
erty right  owned  by  Mr.  Cavanaugh,  which  consti- 
tutes a  deprivation  of  property  without  due  pro- 
cess of  law  contrary  to  the  Fifth  Amendment  of 
the  Constitution  of  the  United  States  of  America." 

Dated  this  2nd  day  of  April,  1957. 

/s/  JOHN  R.  ROSS, 

District  Judge.  [54] 

[Endorsed]  :    Filed  April  2,  1957. 
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[Title  of  District  Court  and  Cause.] 

HEARING  ON  ORDER  TO  SHOW  CAUSE 

TESTIMONY  OF  B.  E.  McKENZIE 

Be  It  Remembered,  that  the  above-entitled  mat- 
ter came  on  for  hearing  before  the  Court  at  Carson 
City,  Nevada,  on  Friday,  the  8th  of  February,  1957, 
at  the  hour  of  two  o'clock  P.M. 

Appearances:  William  O.  Bradley,  Esq.,  Attor- 
ney for  Plaintiff.  Franklin  P.  Rittenhouse,  Esq., 
United  States  District  Attorney  and  Herbert  F. 
Alswede,  Esq.,  Asst.  United  States  Attorney,  At- 
torneys for  Defendant. 

The  following  proceedings  were  had: 

The  Court:  Mrs.  Reporter,  let  your  record  show 
that  this  is  the  time  set  for  the  hearing  on  order 
to  show  cause  and  temporary  restraining  order  is- 
sued in  the  matter  of  John  Cavanaugli,  plaintiff, 
vs.  B.  E.  McKenzie,  defendant,  action  No.  1293. 
The  order  was  entered  February  4th  of  this  year, 
at  the  hour  of  11:40  A.M.  You  may  proceed,  gen- 
tlemen. [55] 

B.  E.  McKENZIE 
being  duly  sworn,  testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Alswede)  :     Would  you  state  your 
name  and  occupation?        A.    Burton  E.  McKenzie. 
Q.     And  your  occupation? 
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(Testimony  of  B.  E.  McKenzie.) 

A.  Colonel  United  States  Air  Force,  Command- 
ing Officer  Stead  Air  Force  Base. 

Q.  Now,  Colonel,  are  you  familiar  with  the 
complaint  that  has  been  filed  in  this  action? 

A.     I  am. 

Q.    And  the  map  that  is  attached  thereto? 

A.    Yes. 

Q.  In  this  complaint  and  amended  complaint 
that  is  on  file,  the  plaintiff  has  alleged  that  you 
have  caused  a  padlocked  gate  to  be  placed  across 
government  property  and  have  maintained  a  fence, 
which  is  obstructing  his  means  of  ingress  to  and 
egress  from  his  property.  Was  this  fence  and  gate 
in  existence  at  the  time  you  took  command  of  the 
Air  Base?  A.    Yes,  sir. 

Q.  And  when  did  you  take  command  of  the  Air 
Base?  A.    July  20,  1955. 

Q.  And  since  that  time  has  the  gate  been  kept 
locked  and  the  fence  maintained  across  government 
property  ? 

A.  Yes.  The  fence  was  constructed  long  before 
my  arrival  at  this  station  as  a  former  boundary 
fence  on  the  property.  It  [56]  has  been  there,  to 
my  knowledge,  for  some  time  prior  to,  and  to  my 
knowledge  since,  I  have  been  there. 

Q.  And  you  are  maintaining  the  fence  and  the 
gate?  A.     We  are. 

Q.  Will  you  tell  the  Court  why  you  are  main- 
taining the  fence  and  the  gate? 

A.    Well,  as  in  the  case  of  any  military  reserva- 
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(Testimony  of  B.  E.  McKenzie.) 
tion,  the  border  fence  is  protected  and  maintained 
for  security  purposes  and  the  boundary  definition 
of  the  government  reservation. 

Q.  And  are  you  maintaining  this  fence  and  gate 
in  the  exercise  of  your  command  as  the  Command- 
ing Officer  of  Stead  Air  Force  Basel 

A.  Due  to  the  fact  that  I  am  responsible  for 
the  security  of  the  government  property  within  the 
fence,  we  are. 

The  Court:  Is  that  fence  in  that  area,  Colonel, 
the  military  property  fence,  I  mean  in  the  imme- 
diate area? 

A.  Yes,  sir,  there  is  a  fence  and  right  close  to 
that  near  the  other  building  that  joins  it. 

Q.     Is  that  your  fence  too,  the  government  fence  ■? 

A.    Yes. 

Q.  It  too  is  a  part  of  the  enclosure  fenced  on 
government   reservation  ? 

A.  Yes,  sir.  It  is  the  exterior  boundary  of  our 
lines. 

Q.  What  I  am  getting  at  is  this,  does  Mr.  Cav- 
anaugh have  any  [57]  drift  fence  or  boundary  fence 
abutting  against  the  reservation,  the  boundary 
lines?  A.     I  couldn't  say,  sir. 

Q.     In  that  particular  area? 

A.     Not  to  my  knowledge. 

The  Court:  I  ask  these  questions  because  there 
is  attached  to  the  complaint  a  map,  which  does  not 
mean  very  much  to  the  Court.  I  do  not  know 
from  it  where  Mr.  Cavanaugh  is  attempting  to  go 
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over,  from  what  direction,  and  consequently  I  am 

up  in  the  air. 

Mr.  Bradley:  Your  Honor,  I  will  explain  that. 
I  have  the  plat  of  the  map  here,  your  Honor. 

Mr.  Alswede:    We  have  no  further  questions. 

The  Court:  You  said,  Colonel,  that  this  particu- 
lar fence,  with  which  we  are  concerned,  had  been 
erected  and  maintained  for,  so  far  as  you  know, 
considerable  time  before  you  came  to  the  Base  in 
1955? 

A.  That  is  correct,  sir.  In  addition,  I  have  gov- 
ernment notices  posted  on  the  fence. 

Q.  And  you  say  that  since  your  coming  there, 
the  fence  has  been  maintained?        A.     Yes,  it  has. 

Q.  And  I  assume  when  you  state  that,  you  mean 
that  the  gate  was  also  maintained?  [58] 

A.  That  is  correct,  sir.  The  gate,  as  I  under- 
stand it,  was  originally  placed  at  this  particular 
location  to  facilitate  the  power  company  ingress 
and  egress  to  maintain  power  lines  there  on  our 
Base. 

Q.     Has  that  gate  been  kept  actually  locked? 

A.  Yes,  sir,  until  approximately  two  weeks  ago, 
when  I  received  temporary  restraining  order,  at 
which  time  I  directed  that  the  gate  be  unlocked. 

Q.  If  a  person  desired  to  have  ingress  or  egress 
through  the  gate,  prior  to  the  service  of  the  re- 
straining order  on  you,  it  would  be  necessary  for 
that  person  to  receive  a  key  from  some  authority? 

A.     Yes,  sir. 

Q.     That  was  the  practice  you  followed? 
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A.     Yes,  sir. 

Q.  During  the  period  of  time  that  you  have  been 
at  the  Base,  since  1955,  have  you  permitted  this 
plaintiff   to   use   the   gate?  A.     Yes,   sir. 

Q.  And  on  each  instance  has  he  made  request 
of  you  or  your  proiDer  officer  for  the  key? 

A.    Yes,  sir. 

Q.     And  returned  it? 

A.  I  don't  know  whether  he  was  required  to 
return  it. 

Q.     And  he  obtained  permission? 

A.  Yes,  sir,  with  one  exception.  Originally, 
early  in  the  month  [59]  of  August  he,  or  his  work- 
men, did  go  through  the  gate  by  tearing  it  down, 
which  is  the  first  time,  to  my  knowledge,  he  had 
used  that  point  of  egress.  At  a  later  date,  when 
he  requested  permission  to  enter,  in  order  to  pro- 
tect the  two  buildings  he  had,  I  gave  him  written 
permission  to  do  so  for  a  period  of  two  weeks  and 
also  he  did  go  on  six  weeks,  at  which  time  he  win- 
terized the  buildings,  not  being  a  permanent  ease- 
ment, which  I  am  not  empowered  to  give. 

Q.  Do  you  know  Avhether  or  not  this  fence  is 
actually  on  or  within  the  boundary  lines  of  the 
federal  property? 

A.  I  couldn't  say  whether  it  is  on  the  property 
line  or  within  the  property  line. 

Q.  Would  you  say  that  was  near,  on,  or  within 
the  property  line? 

A.     I  presume  it  to  be  on  the  property  line. 

Q.     That. also  applies  to  the  gate? 
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A.     Yes,  sir. 
The  Court:     I  have  no  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Bradley) :  Colonel  McKenzie,  you 
stated  that  the  fence  and  gate  were  quite  delapi- 
dated  when  you  took  command  at  the  Stead  Air 
Force  Base'? 

A.  No,  sir,  I  did  not  say  that.  I  feel  it  serves 
the  purpose. 

Q.  Are  you  familiar  with  the  current  bounda- 
ries of  Stead  Air  Force  Base? 

A.  I  have  in  my  installation  officer's  files  sur- 
veys of  the   [60]  Base,  aerial  photos. 

Q.  I  show  you.  Col.  McKenzie,  a  map  entitled 
''Real  Estate  Reno  Air  Base  and  Bombing  Range 
Military  Reservation."  By  looking  at  this,  can  you 
determine  the  present  boundaries  of  Stead  Air 
Force  Base?  A.     No,  sir,  I  could  not. 

Q.  This  fence.  Col.  McKenzie,  that  you  assume 
is  on  the  property  line,  are  you  aware  of  how  much 
government  property  is  immediately  north  of  the 
fence  ? 

A.  Approximately  two  hundred  feet  by  some- 
thing like  two  miles. 

Q.  Approximately  two  hundred  feet  in  depth  by 
a]iproximately  two  miles  in  length,  is  that  correct? 

A.    Yes. 

Q.  Then  beyond  two  hundred  feet,  that  is  on 
the  south  half  of  Section  5,  that  would  be  the  east 
half  of  the  west  half  of  Section  5,  there  is  a  two 
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hundred  foot  strip  there  in  depth  with  government 

fence,  is  that  correct?  A.    Yes,  sir. 

Q.  Then  from  the  northerly  end  of  that  two 
hundred  foot  strip,  approximately  how  far  is  it 
until  you  again  reach  any  more  government  owned 
property,  part  of  the  Air  Force  Base? 

A.  That  is  a  matter  of  approximately  another 
mile  and  a  half. 

Q.  Are  you  familiar  with  the  ownership  of  the 
property  in  Section  5  north  of  the  two  hundred 
foot  strip.  Colonel? 

A.     I  believe  that  is  Mr.  John  Cavanaugh.  [61] 

Q.  Are  you  familiar  with  the  ownership  of  Sec- 
tion 5  in  its  entirety? 

A.  I  couldn't  tell  you  what  Section  5  comprises 
without  looking  at  the  chart  now. 

Q.  May  I  ask  you  this.  Colonel,  when  you  came 
into  command  at  Stead  Air  Force  Base,  was  the 
old  Purdy  highway  visible  to  you  in  Section  5? 

A.  Parts  of  it.  Parts  of  it  are  washed  out. 
From  the  map  I  am  not  sure  that  is  in  Section  5. 

Q.  In  the  area  that  we  have  included  in  this 
map,  are  you  familiar  with  the  property  in  ques- 
tion, so  that  the  map  has  any  meaning  to  you, 
Colonel?  A.     Yes,  I  think  so. 

Q.  Colonel,  I  show  you  on  this  map  Section  5 
and  the  map  designates  the  old  Purdy  highway,  is 
that  correct? 

A.     I  do  not  think  that  is  correct,  sir. 

Q.     In  what  respect  is  it  not  correct? 

A.     I  am  not  positive,  but  I  think  that  the  old 


B.  E.  McKenzie  61 

(Testimony  of  B.  E.  McKenzie.) 
Purdy  highway,  if  it  exists  at  all,  that  this  fence 
does  not  go  across  this  fence  corner.    However,  by 
looking  at  the  photo,  I  couldn't  say. 

Q.  As  far  as  the  old  Purdy  highway  enters  into 
Section  5,  Mr.  Cavanaugh's  ownership  is  in  the 
east  half  of  the  west  half  of  Section  5? 

A.  As  far  as  I  know  this  is  correct,  except  for 
the  actual  [62]  location  of  that  point  crossing  this 
line,  I  am  not  sure. 

Q.  Are  you  familiar  with  the  dirt  road  that 
goes  into  what  is  designated  present  gate  on  the 
map?  A.     Yes,  sir. 

Q.     Is  that  road  plainly  visible  on  the  ground? 

A.    Yes,  sir. 

Q.  Was  that  plainly  visible  at  the  time  you  took 
command  at  Stead  Air  Force  Base  in  1955? 

A.     I  do  not  remember. 

Q.  Colonel,  do  you  have  anything  to  do  with  the 
real  estate  division  of  the  Farmers  Home  Admin- 
istration of  the  United  States  government? 

A.     No. 

Q.  I  show  you  a  deed  from  the  United  States 
of  America  by  the  Federal  Farm  Mortgage  Cor- 
poration to  George  William  Burke. 

Mr.  Bradley:  Your  Honor,  at  this  time  I  would 
like  to  offer  this  deed  into  evidence.  It  is  a  certified 
copy  of  the  deed. 

The  Court:  While  we  are  waiting,  counsel,  I  as- 
sume the  white  copy  of  the  map  that  you  presented 
to  the  witness  is  identical  with  the  black  copy.  The 
map  indicates  that  as  to  Section  5,  the  government 
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owns  all  of  the  area  in  that  section  enclosed  within 
the  hea^y  broken  line.  Does  your  map  have  that 
type  of  line  upon  it?  (Conference  at  the  bench 
between  court  and  counsel.)  [63]  Very  well,  coun- 
sel has  corrected  the  Court.  The  map  we  are 
referring  to  indicates  that  all  of  Section  6  belongs 
to  John  Cavanaugh,  with  the  exception  of  the  west 
one-half  of  the  west  half  of  Section  5,  together 
with  a  sort  of  corridor,  which  would  be  at  the  south 
end  of  the  southeast  quarter  of  the  southwest  quar- 
ter of  Section  5,  and  I  assume  that  is  the  parcel 
which  counsel  alludes  to  as  being  two  hundred  feet 
in  width. 

A.     That  is  correct,  your  Honor. 

Mr.  Bradley:  If  you  have  any  questions,  your 
Honor,  that  this  two  hundred  foot  strip  does  not 
actually  extend  to  the  east ;  in  other  words,  this  line, 
heavy  line,  should  continue. 

The  Court:  The  corridor  on  the  south  end  of 
Section  5,  clear  across: 

(Off  the  record  discussion.) 

Mr.  Bradley:  I  will  withdraw  the  offer  of  that 
deed  at  this  time.  I  will  wait  until  we  go  into  my 
case  in  chief. 

Q.  Colonel,  what  maintenance  have  you  em- 
ployed on  this  fence  during  the  time  you  have  been 
here? 

A.  The  only  maintenance  that  I  have  been  con- 
cerned with  personally  was  to  repair  the  fence  after 
Mr.  Cavanaugh  or  his  workmen  went  through  it. 

Q.     You  have  not  ordered  any  other  construe- 
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tion  on  the  fence  at  all  during  the  time  you  have 

been  there?  [64] 

A.     We  did  replace  government  property  signs. 
Other  than  that,  I  am  not  aware  of  any  construc- 
tion. 
_  Q.     Have  you  replaced  any  fence  posts'? 

A.  That,  sir,  is  the  responsibility  of  my  area  in- 
stallation engineer.     I  wouldn't  know. 

Q.  You  don't  know  whether  any  fence  posts 
were  replaced,  any  wires  tightened? 

A.     I  don't  know. 

Q.  Colonel,  do  you  know  who  installed  that 
fence?  A.     No,  I  do  not. 

Q.  You  have  no  knowledge  of  that  at  all,  is 
that  correct?  A.     No. 

Q.  When  did  you  first  put  a  padlock  on  the 
fence.  Colonel? 

A.  When  the  existing  padlock  was  broken  or 
removed  in  August  of  1955. 

Q.  There  was  a  padlock  on  there  all  the  time 
prior  to  that  time? 

A.     To  the  best  of  my  knowledge. 

Q.  But  you  don't  know  whether  there  was  or 
not? 

A.  I  do  not  know.  To  the  best  of  my  knowledge 
there  was.  It  had  been  broken.  It  was  hanging 
there. 

Q.  Do  you  know  whether  or  not,  of  your  own 
personal  knowledge,  there  had  been  a  padlock  on 
that  gate  all  the  time  from  the  time  you  took 
command  down  to  August  1,  1955? 
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A.     Not  to  my  personal  knowledge. 

Q.  Do  you  know  who  owned  that  padlock  that 
was  on  that  gate?  [65]  A.     No. 

Q.  Was  it  an  United  States  government  pad- 
lock? A.     I  do  not  know. 

Q.  You  don't  know  who  had  the  key?  You 
did  not? 

A.  No.  I  assume  my  installation  engineer  had 
that. 

Q.     But  you  did  not?  A.     I  did  not. 

Q.  Colonel,  did  you  ever  issue  orders  to  any  of 
your  men  to  restrict  Mr.  Cavanaugh,  or  his  em- 
ployees, from  crossing  that  two  hundred  foot  strip? 

A.     Yes ;  in  my  absence,  my  deputy  did  that. 

Q.     On  your  order,  sir? 

A.  No,  I  wasn't  here.  It  was  in  my  absence; 
however,  I  assume  the  responsibility.  At  a  later 
date,  after  giving  Mr.  Cavanaugh  permission  to 
winterize  for  two  weeks  and  subsequent  to  that 
date  about  six  weeks,  I  directed  the  gate  to  be 
locked  again.  At  the  time  I  found  Mr.  Cavanaugh 
or  his  employees  had  poured  two  additional  foun- 
dations. 

Q.  Now  this  padlock,  from  the  one  you  had  up 
to  that  time,  is  evidently  different  lock  on  the 
gate.     Did  you  i^ut  on  a  new  lock? 

A.  I  put  on  a  i:)adlock.  I  don't  know  whether 
it  is  the  same  one. 

Q.  And  you  ordered  that  gate  to  be  padlocked 
at  that  time?  A.     That  is  correct. 

Q.     Did  you  issue  orders  to  any  of  your  men  to 
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order  any  of  Mr.  Cavanaugh's  men  off  this  prop- 
erty? \_m']  A.     No,  I  did  not. 

Q.  But  there  were  orders  came  out  that  you 
assume  responsibility  for,  keeping  Mr.  Cavanaugh 
from  crossing  that  two  hundred  foot  strip,  is  that 
correct  ? 

A.  No.  I  wrote  a  letter  to  Mr.  Cavanaugh,  ex- 
plaining that  the  temporary  permission  to  enter 
was  rescinded,  due  to  the  fact  that  he  had  per- 
formed construction  in  addition  to  that  for  which 
the  temporary  permission  was  given. 

Q.  Colonel,  were  you  particularly  concerned 
about  the  construction  or  his  right  of  ingress  and 
egress  ? 

A.  I  was  concerned  only  about  his  right-of-way 
or  right  of  ingress  or  egress. 

Q.  What  does  that  have  to  do  with  this  construc- 
tion, sir? 

A.  In  this  manner — I  don't  have  the  authority 
to  grant  a  permanent  right  of  entry.  If  Mr.  Cava- 
naugh were  allowed,  by  my  permission,  to  complete 
his  development  of  168  living  units,  I  would,  by 
imj)lication,  have  given  him  a  permanent  right  of 
ingress  and  egress.  For  that  reason  I  advised  Mr. 
Cavanaugh  of  the  proper  manner  in  which  to  ob- 
tain a  right  of  entry. 

Q.  Colonel,  do  you  generally  have  authority  to 
issue  a  right  of  entry? 

A.     A  temporary  right. 

Q.  Do  you  have  authority  to  take  away  a  right 
of  entrance  which  is  in  existence?  A.     No. 
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Q.     Your  answer  to  that  question  is  no? 
A.     That  is  correct. 
Mr.  Bradley:    That  is  all  I  have. 

Redirect  Examination 

Q.  (By  Mr.  Alswede)  :  Colonel  McKenzie,  did 
Mr.  Cavanaugh  ever  apply  to  you  for  a  perma- 
nent right-of-way  or  easement  be  granted  him 
across  this  property  in  question? 

A.  Yes,  in  August  of  last  year,  after  he  .had 
moved  the  buildings,  at  which  time  I  explained  to 
Mr.  Cavanaugh  it  was  beyond  my  authority  to 
grant,  and  also  explained  to  him  how  he  should 
apply  for  an  order  and  I  forwarded  his  applica- 
tion to  headquarters  in  Washington. 

Q.  He  did  apply  for  an  easement,  then,  across 
this  two  hundred  foot  strip  at  the  location  of  the 
gate  which  is  now  in  question?  A.     Yes,  sir. 

Mr.  Alswade :    No  further  questions,  your  Honor. 

Recross  Examination 

Q.  (By  Mr.  Bradley) :  Colonel,  this  right-of- 
way  that  Mr.  Cavanaugh  applied  for,  did  Mr.  Cav- 
anaugh ever  accept  that?  A.     No,  sir. 

Mr.  Bradley:     That's  all. 

The  Court:     What  was  that  question? 

Mr.  Bradey:  I  asked  him  if  he  knew  whether  or 
not  Mr.  Cavanaugh  accepted  the  right-of-way  that 
was  proffered  by  the  Air  Force.  The  answer  was 
no.  [68] 

The  Court:  I  didn't  know  there  was  any  offer 
to  him  other  than  a  temporary  right  of  entry. 
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Mr.  Bradley:  I  believe  the  Colonel  stated,  your 
Honor,  that  a  temporary  right-of-way  was  prof- 
fered by  the  Air  Force. 

A.  Mr.  Cavanaugh  applied  for  housing,  which 
we  forwarded  to  Washington,  United  States  Air 
Force.  The  decision  has  to  be  made  by  the  De- 
partment of  Air  Force.  They  decided  to  grant  Mr. 
Cavanaugh  a  right  of  entry,  with  certain  reserva- 
tion provisions,  if  he  would  agree  to  that.  Direc- 
tion was  sent  to  the  corps  of  engineers  to  negotiate 
with  Mr.  Cavanaugh  and  the  last  time  I  inquired 
from  the  corps  of  engineers,  possibly  a  week  ago, 
he  had  not  accepted  the  permanent  right  of  entry. 

The  Court:  Do  you  recall,  Colonel,  briefly  the 
reservations  that  were  attached  to  that  offer? 

A.  One,  your  Honor,  was  a  fifty  dollar  fee,  I 
believe,  for  the  construction  of  the  gate.  Another 
was  a  provision  wherein  if,  in  the  future,  it  was 
determined  by  the  Secretary  of  the  Air  Force,  or 
words  to  this  effect,  that  the  housing  development 
were  sub-standard,  the  Secretary  of  the  Air  Force 
could  withdraw  the  license. 

The  Court:  We  are  all  agreed  on  the  proposi- 
tion that  this  building  division  of  Mr.  Cavanaugh 
was  ultimately  designed  to  house  personnel  of  your 
Air  Base? 

A.  I  do  not  know,  sir,  what  Mr.  Cavanaugh 
intended.  [69] 

Q.     Were  there  any  other  restrictions? 

A.  Not  that  I  recall,  your  Honor.  You  under- 
stand that  this  document  was  not  given  to  me  to 
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offer  to  Mr.  Cavanaugh.    It  was  given  to  the  corps 

of  engineers. 

The  Court :  Yes.  I  was  just  asking  for  your  best 
knowledge  of  it.  I  have  no  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Al swede)  :  I  would  like  to  clarify 
one  point,  your  Honor.  This  easement  that  you 
speak  of  which  was  offered  to  Mr.  Cavanaugh,  was 
that  not  in  effect  a  five-year  revocable  license, 
rather  than  an  easement? 

A.     I  believe  that  is  correct. 

Q.  Then  it  was  not  a  permanent  easement  that 
was  offered,  but  merely  a  five-year  revocable  li- 
cense ? 

A.  That  is  possible,  to  the  best  of  my  knowl- 
edge. 

Q.     And  he  did  not  accept  the  five-year  license? 

A.     That  is  correct. 

Mr.  Alswede:    That  is  all. 

Mr.  Bradley:    I  have  no  further  questions. 

The  Court:  There  is  the  technical  proposition — 
and  I  do  not  indicate  it  is  not  important — of  main- 
taining the  integrity  of  the  government's  title  and 
not  permitting  adverse  uses  to  be  acquired  against 
it,  such  as  easement,  is  that  the  only  problem  in- 
volved here?  There  seems  to  me  to  be  a  shadow 
[70]  lingering  in  the  background  as  to  this  develop- 
ment of  Mr.  Cavanaugh 's. 

A.  Well,  that  is  not  a  concern  of  mine,  sir. 
There  is  one  question  bearing  in  the  problem,  and 


B.  E.  McKenzie  69 

(Testimony  of  B.  E.  McKenzie.) 

that  is  the  granting  of  a  permanent  easement  by 

implication,  which  I  could  not  do. 

The  Court:  I  can  well  understand  it  is  part  of 
your  official  duties,  as  I  say,  to  protect  the  integrity 
of  the  government's  title,  and  that  absolutely  is 
what  you  are  doing.  A.     That  is  right. 

The  Court:  Sometimes  there  is  a  little  back- 
ground information  to  these  things  and  that  is  why 
I  asked  that  question. 

A.  My  personal  opinion  on  Mr.  Cavanaugh's 
development  would  have  no  bearing  on  my  author- 
ity. 

The  Court:  Yes,  I  understand.  Is  there  any- 
thing further  of  this  witness? 

Recross  Examination 

Q.  (By  Mr.  Bradley)  :  I  believe  the  Colonel 
stated  it  was  beyond  his  authority  to  grant  a  per- 
manent easement,  and  you  also  testified  it  was 
beyond  your  authority  to  take  away  an  existing 
easement. 

Mr.  Alswede:    That  is  not  a  question. 

The  Court:  There  was  some  question  asked,  but 
perhaps  the  Colonel  did  not  quite  understand.  If 
there  was  a  permanent  easement  replaced  by  law, 
I  presume  [71]  the  Colonel  would  recognize  it. 

Q.  I  meant,  he  would  not  have  authority  to 
take  it  w^ay. 

A.  Are  you  referring  to  my  temporary  permis- 
sion I  gave  Mr.  Cavanaugh  for  two  weeks? 

Q.     No.     Were  there  a  permanent  easement  in 
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existence   in  this   area,   would   it   be   within   your 
authority  to  take  that  away?  A.     No,  sir. 

(Witness  excused.)   [72] 
[Endorsed] :    Filed  April  3,  1957. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  John  Cavanaugh, 
plaintiff  above  named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  Order  granting  defendant's  Motion  to  Dismiss 
the  above  entitled  action  entered  in  this  action  on 
March  27,  1957. 

Dated  this  29th  day  of  March,  1957. 

GRUBIC,  DRENDEL  & 
BRADLEY, 
/s/  By   WILLIAM  O.  BRADLEY, 

Attorneys  for  Appellant.  [74] 

[Endorsed] :    Filed  April  2,  1957. 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Whereas,  An  Order  granting  defendant's  motion 
to  dismiss  the  above  entitled  action  was  entered 
in  the  above  entitled  action  on  the  27th  day  of 
March,  1957,  in  the  United  States  District  Court 
for  the  District  of  Nevada ;  and. 

Whereas,  the  Appellant,  John  Cavanaugh,  feel- 
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ing  aggrieved  thereby,  has  prosecuted  his  appeal 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit ; 

Now,  Therefore,  the  Hartford  Accident  and  In- 
demnity Company,  a  Connecticut  corporation  au- 
thorized to  transact  a  surety  business  in  the  State 
of  Nevada,  in  consideration  of  the  premises,  hereby 
undertakes  in  the  sum  of  Two  Hundred  Fifty 
Dollars  ($250.00)  that  if  the  Order  so  appealed 
from  is  affirmed,  or  the  appeal  is  dismissed,  the 
AppeUant,  John  Cavanaugh,  shall  pay  to  the  de- 
fendant above  named  all  costs  awarded  against  him 
on  said  appeal,  or  such  costs  as  the  Appellate 
Court  may  award  if  the  Order  is  modified. 

Dated  this  29th  day  of  March,  1957. 

[Seal]  HARTFORD  ACCIDENT  AND 

INDEMNITY  COMPANY, 
/s/  By   JAMES  E.  SLINGERLAND, 
Attorney-in-Fact.  [75] 

Notary  Certification  Attached.  [76] 

[Endorsed]:     Filed  April  2,   1957. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE   OF   CLERK  U.   S. 
DISTRICT  COURT 


P 


United  States  of  America, 
District  of  Nevada — ss. 

I,  Oliver  F.  Pratt,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Nevada,  do  hereby 
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certify  that  the  accompanying  documents,  listed  in 
the  attached  index,  are  the  originals  filed  in  this 
court,  or  true  and  correct  copies  of  docket  entries 
of  this  court,  in  the  above-entitled  case,  and  that 
they  constitute  the  record  on  appeal  herein  as  des- 
ignated by  the  parties. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court 
this  18th  day  of  April,  1957. 

[Seal]         /s/  OLIVER  F.  PRATT, ' 

Clerk,  U.  S.  District  Court.  [77] 


[Title  of  District  Court  and  Cause.] 

ORDER 

This  Cause  came  on  to  be  heard  on  defendant's 
Motion  to  Dismiss  the  action  on  the  ground  that 
the  Court  is  without  jurisdiction  to  entertain  this 
action  because  it  is  in  substance  and  effect  against 
the  United  States  of  America,  the  United  States 
not  having  consented  to  be  sued  or  not  having 
waived  its  immunity  from  suit;  and  the  Court 
having  heard  the  argument  of  counsel  and  it  ap- 
pearing to  the  Court  that  the  Court  is  without 
jurisdiction. 

It  Is  Ordered  that  this  Action  be,  and  the  same 
is  hereby,  dismissed. 

Dated  this  25th  day  of  March,  1957. 
/s/  JOHN  R.  ROSS, 

United  States  District  Judge. 
[Endorsed] :    Filed  July  31,  1957. 
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[Title  of  District  Court  and  Cause.] 

AMENDED  NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  John  Cavanaugh, 
plaintiff  above  named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  Order  granting  defendant's  Motion  to  Dismiss 
the  above  entitled  action  filed  in  this  action  on 
July  31,  1957. 

Dated  this  1st  day  of  August,  1957. 

GRUBIC,  DRENDEL  & 
BRADLEY, 
/s/  By   WILLIAM  O.  BRADLEY, 

Attorneys   for   Appellant. 

Affidavit  of  Service  by  Mail  Attached. 
[Endorsed] :    Filed  Aug.  2,  1957. 


[Endorsed] :  No.  15530.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  John  Cavanaugh, 
Appellant,  vs.  B.  E.  McKenzie,  Appellee.  Tran- 
script of  Record.  Appeal  from  the  United  States 
District  Court  for  the  District  of  Nevada. 

Filed:    April  19,  1957. 

Docketed:    April  26,  1957. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  LTnited  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
For  The  Ninth  Circuit 


No.  15530 

JOHN  CAVANAUGH,  Appellant, 

vs. 
B.  E.  McKENZIE,  Appellee. 

;    APPELLANT'S  STATEMENT  OF  POINTS 

Appellant  intends  to  rely  upon  the  following 
points : 

1.  The  Court  erred  in  granting  Appellee's  Mo- 
tion to  Dismiss  on  the  groimds  that  the  suit  was 
in  effect  a  suit  against  the  sovereign  to  which  the 
sovereign  had  not  consented,  because, 

(a)  The  action  of  Appellee,  B.  E.  McKenzie,  in 
destroying  Appellant's  right-of-way  to  his  property 
and  depriving  him  of  the  use  of  his  property  con- 
stituted a  deprivation  of  Appellant's  property  by 
the  Appellee  without  due  process  of  law  contrary 
to  the  Fifth  Amendment  of  the  Constitution  of  the 
United  States  of  America,  and  is  therefore  not 
the  action  of  the  sovereign  but  the  action  of  Ap- 
l^ellee,  B.  E.  McKenzie,  and  therefore  the  Motion 
to  Dismiss  should  be  denied. 

United  States  vs.  Lee,  106  U.S.  196,  27  L.  Ed.   • 
171,  and  cases  cited  therein 

Land  vs.  Dollar,  1949,  330  U.S.  731,  67  S. 
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Ct.  1009,  91  L.  Ed.  1209,  and  cases  cited  therein. 

Larson  vs.  Domestic  and  Foreign  Commerce 
Corp.,  337  U.S.  682,  93  Law  Ed.  1628,  and  cases 
cited  therein. 

Dated  this  26th  day  of  April,  1957. 

GRUBIC,  DRENDEL   & 
BRADLEY, 
/s/  By   WILLIAM  O.  BRADLEY, 
Attorneys   for   Appellant. 

Service  of  Copy  Acknowledged. 

[Endorsed]:     Filed     May     1,     1957.     Paul     P. 
O'Brien,  Clerk. 
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Jurisdiction. 

Appellee  accepts  as  correctly  stated  the  "Basis  of  Juris- 
diction" as  is  set  forth  in  Appellants'  Opening  Brief. 

Statement   of   the   Case. 

Appellee  accepts  appellants'  "Statement  of  the  Case"  as 
substantially  correct,  but  as  modified  as  follows : 

Appellee  does  not  concede  that  appellant  Abramson's 
bid  of  $500.00  was  the  "best  bid",  but  only  concedes  that 
it  was  the  highest  bid  made  at  the  purported  sale. 

The  validity  of  the  judgment  and  the  purported  sale 
in  the  State  Court  is  a  question  to  be  decided  on  this 
appeal. 


— 2— 

Appellee  admits  that  as  Receiver  he  sold  the  personal 
property  involved  in  this  proceeding  at  a  public  auction, 
at  which  public  auction  he  received  the  sum  of  $6,817.61 
for  said  personal  property,  and  that  he  is  holding-  said 
sum  of  $6,817.61  pending  the  disposition  of  this  appeal, 
and  that  said  sum  of  $6,817.61  'is  the  "proceeds"  from 
the  sale  of  the  personal  property  involved  which  appellants 
hope  to  receive  by  a  reversal  of  the  Order  of  the  Referee 
and  the  affirmance  of  said  Order  by  the  District  Court. 
(The  fact  that  the  Receiver  had  received  $6,817.61  by 
the  sale  of  said  personal  property  was  a  fact  that  was 
known  to  the  District  Judge  at  the  time  of  the  hearing 
on  the  Petition  for  Review,  because  that  fact  was  con- 
tained in  a  letter  which  was  an  exhibit  attached  to  the 
Trustee's  Brief  of  the  facts  and  the  Points  and  Authori- 
ties submitted  to  the  District  Court  for  its  consideration, 
but  that  fact  does  not  appear  in  the  record  of  any  of  the 
papers  before  this  Court  on  appeal,  for  which  reason  the 
foregoing  explanation  is  being  made  of  the  reference  to 
said  sum  of  $6,817.61.) 

The  Questions  Involved  on  Appeal. 

In  the  opinion  of  appellee  the  questions  involved  in  this 
appeal  are  as  follows : 

1.  Is  the  purported  sale  to  appellant  Abramson  "null 
and  void"  under  Section  67a(la)  of  the  Bankruptcy  Act 
because  the  purported  judgment  lien  was  obtained  at  a 
time  when  the  judgment  debtor  was  admittedly  insolvent 
and  as  a  consequence  no  valid  sale  could  be  held  under  a 
void  judgment? 

2.  Assuming,  but  not  admitting,  that  the  purported  sale 
was  a  valid  sale,  was  appellant  Abramson  a  "bonafide  pur- 
chaser" within  the  exception  to  Section  67,  Subdivision  3 
of  The  Bankruptcy  Act? 
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3.  Is  not  the  appellant  Miller  in  exactly  the  same  legal 
position  as  appellant  Abramson? 

4.  Can  there  be  a  valid  ''sale"  of  personal'  property 
capable  of  physical  delivery  without  the  alleged  purchaser 
taking  immediate  delivery  and  exercising  continued  do- 
minion of  ownership  over  said  personal  property? 

Before  presenting  any  law  or  argument  sustaining  Ap- 
pellees' belief  of  the  questions  involved  in  this  appeal,  as 
hereinabove  set  forth,  let  us  first  attempt  to  dispose  of 
each  of  the  questions  which  the  Appellants  in  their  Open- 
ing Brief  believe  to  be  the  points  involved  and  which  are 
to  be  decided  and  which  points  are  as  follows  and  are 
found  on  page  5  of  Appellants'  Opening  Brief: 

a.  The  first  question  is:  "Did  the  Appellant  Abram- 
son acquire  valid  title  and  right  to  the  possession  of  the 
personalty  at  the  execution  sale  referred  to?  (It  is  con- 
ceded that  the  Appellant  Miller  stands  in  the  same  posi- 
tion as  the  Appellant  Abramson  insofar  as  title  and  the 
right  to  possession  are  concerned.) 

The  answer  to  the  foregoing  question  in  the  opinion 
of  counsel  for  the  Appellee  is  a  definite  ''no'\  because 
Section  67  of  The  Bankruptcy  Act,  subdivision  a(l) 
reads  as  follows: 

"Liens  and  Fraudulent  Transfers. 
"a.  (1)  Every  lien  against  the  property  of  a  per- 
son obtained  by  attachment^  judgment,  levy,  or  other 
legal  or  equitable  process  or  proceedings  zmthin  four 
months  before  the  filing  of  a  petition  initiating  a 
proceeding  under  this  Act  by  or  against  such  person 
shall  he  deemed  nidi  and  void  (a)  if  at  the  time 
when  such  lien  was  obtained  such  person  zuas  in- 
solvent, etc."  (The  italics  does  not  appear  in  the 
text  but  is  used  by  counsel  for  emphasis.) 
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On  August  24,  1956,  the  action  resulting  in  the  execu- 
tion sale  was  filed  and  on  the  same  day  a  writ  of  attach- 
ment was  issued.  On  September  2,  1956,  a  judgment 
was  obtained  by  default  and  on  September  12,  1956,  a 
writ  of  execution  was  issued,  and  the  sale  was  thereafter 
had,  and  on  October  1,  1956,  the  involuntary  petition 
herein  was  filed,  and  on  October  12,  1956,  an  adjudication 
was  entered.  From  the  foregoing  sequence  of  events  it 
would  appear  that  approximately  a  month  and  three  weeks 
passed  before  the  date  of  the  filing  of  the  suit,  the  date 
of  the  attachment  lien  and  the  subsequent  judgment  being 
obtained,  all  well  within  the  four  months  provided  for  by 
Section  67(a)    (1)   of  the  Bankruptcy  Act. 

As  to  whether  or  not  the  judgment  debtor,  the  bankrupt 
herein,  was  insolvent,  reference  is  made  to  the  testimony 
of  Stanley  J.  Fishman,  the  attorney  for  the  attaching 
creditor,  appearing  at  pages  39  and  40  of  the  Supple- 
mental Transcript  of  Record  reading  as   follows: 

"Q.  Were  you  aware  of  the  fact  that  the  Bankrupt 
corporation  had  been  negotiating  with  its  creditors 
to  try  to  get  a  settlement  of  the  situation  with  them? 
A.     With  his  creditors? 

Q.     Yes.     A.     I   was   very  much  aware   of   it. 

Q.  You  were  very  much  aware  of  it.  You  knew 
the  financial  condition  of  the  Bankrupt,  did  you  not? 
A.     Yes. 

Q.  As  a  matter  of  fact,  you  knew  that  it  zms  in- 
solvent, didn't  yon?  A.  Yes.  Your  Honor,  I  be- 
lieve I  can  shorten  these  proceedings  with  Mr.  Gard- 
ner's   permission. 

The   Referee:     Go   ahead. 
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The  Witness:  Out  of  the  $500  that  Mr.  Miller 
paid  for  the  assets  I  bought  for  $500  as  a  credit  and 
sold  for  $500  in  cash  in  turn,  I  agree  to  turn  that 
$500  over  to  whomsoever  the  Court  directs,  reserving 
any  right  I  may  have  to  file  a  petition,  that  the  at- 
tachment zvas  made  for  the  benefit  of  all  creditors, 
and  I  should  be  allowed  my  costs.  But  I  have  the 
$500  and  I  will  agree  to  return  it. 

Q.  (By  Mr.  Gardner)  :  As  I  understand  your 
testimony,  you  do  not  now  assert  that  you  claimed 
any  adverse  interest  to  other  creditors  when  you 
bought  this.  You  were  doing  it  for  the  benefit  of  all 
creditors?  A.  Not  at  this  point.  At  this  time  my 
testimony  is  that  I  will  turn  the  $500  over  to  whom- 
soever the  Court  directs  without  contesting  any 
preference  action,  to  save  you  the  trouble  of  bringing 
a  preference  action.     That  is  all  my  testimony  is  for. 

Q.  Yoii  were  aware  of  the  insolvent  condition  of 
the  Bankrupt,  weren't  you?     A.     Yes. 

Q.     At  the  time  you  bought  this  in?    A.     Yes. 

Q.  Howard  Miller  bought  from  you,  didn't  he? 
A.     Yes. 

Mr.  Gardner:  You  may  cross-examine."  (The 
italics  does  not  appear  in  the  text  but  is  used  by  coun- 
sel for  emphasis.) 

On  page  19  of  Appellants'  Opening  Brief  counsel  for 

the  Appellants  admits 

"That  the  purchasing  creditor  (the  appellant 
Abramson)  had  knowledge  of  the  insolvent  condition 
of  the  bankrupt  concern  at  the  time  the  execution 
sale  was  made.  This  fact  is  not  denied  and  was 
readily  admitted  at  the  hearing  held  on  the  Re- 
ceiver's position."  (The  italics  does  not  appear  in  the 
text  but  is  used  by  counsel  for  emphasis.) 


In  the  Findings  of  Fact  prepared  in  this  matter  and 
found  on  page  23  of  the  Transcript  of  the  Record,  the 
Court  among  other  things  found  as  follows: 

"That  at  the  time  the  Respondent  G.  Abramson 
caused  the  Attachment  to  be  levied,  and  at  all  times 
thereafter,  the  bankrupt  zvas  zvJiolly  insolvent,  and 
that  the  said  Respondent  G.  Abramson  not  only  had 
reasonable  cause  to  believe,  but  had  actual  knowledge 
of  said  fact;  and  that  the  said  Respondent  G.  Abram- 
son knew  when  she  attempted  to  purchase  the  said 
property  at  said  execution  sale  by  giving  a  credit 
of  $500.00  on  her  judgment,  that  she  was  obtaining 
a  preference  over  other  creditors  of  the  same  class, 
and  knew  that  in  the  event  of  bankruptcy  within  four 
months  of  such  attempted  preferential  purchase,  she 
would  be  required  to  surrender  the  said  preference; 
and  that  therefore,  she  zvas  not  a  bona  fide  purchaser 
at  said  judicial  sale,  but  was  attempting  to  obtain  a 
preference  over  other  creditors  of  the  same  class. 

"That  the  purported  sale  by  the  Respondent  G. 
Abramson  to  the  Respondent  Howard  Miller,  zvas 
a  private  sale  and  not  a  judicial  sale;  and  that  the 
$500.00  paid  by  Respondent  Howard  Miller  was  not 
the  fair  equivalent  value  of  said  property;  and  that 
the  title  obtained  by  said  Howard  Miller  is  valid 
only  to  the  extent  of  the  $500.00  which  he  paid;  and 
that  upon  the  return  to  him  of  said  $500.00,  he  has 
no  further  right,  title  or  interest  in  or  to  any  of 
the  property  in  controversy."  (The  italics  does  not 
appear  in  the  text  but  is  used  by  counsel  for  em- 
phasis.) 

It  would  seem  that  from  all  of  the  above,  the  Appel- 
lants' question  number  1,  which  is  referred  to  as  question 
a  herein,  has  been  fully  answered,  and  that  the  only 
answer  to  that  question  is   "no"   for   all   of   the   reasons 
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and  by  reason  of  all  of  the  testimony  and  the  facts  as 
hereinabove  set  forth. 

b.  The  second  question  is: 

"Having  secured  title  at  an  execution  sale  can 
the  Appellants'  title  be  invalidated  by  a  subsequently 
appointed  Receiver  or  Trustee  in  bankruptcy  under 
Section  67  of  The  Bankruptcy  Act  when  the  peti- 
tion in  bankruptcy  was  filed  several  weeks  after  such 
sale?" 

The  answer  to  the  foregoing  question,  in  the  opinion 
of  the  Appellee,  is  "yes"  for  each  of  the  same  reasons  as 
set  forth  above  in  the  answer  to  question  1  (herein  re- 
ferred to  as  question  a)  and  also  because  it  is  apparent 
from  the  answer  to  question  a  above  that  the  Appellant 
Abramson  did  not  acquire  any  valid  title. 

c.  The  third  question  is:  "Isn't  the  subsequently  ap- 
pointed Trustee  in  Bankruptcy  limited  to  the  recovery  of 
a  preference  under  Section  60  of  The  Bankruptcy  Act?" 

The  answer  to  this  question  might  have  been  "yes"  if 
the  personal  property  which  is  the  subject  matter  of  the 
litigation  and  of  this  appeal  had  been  moved  from  the 
possession  of  the  bankrupt  and  placed  beyond  the  reach 
of  the  summary  process  of  the  Bankruptcy  Court,  but 
the  fact  is  that  the  personal  property  was  never  moved 
from  the  possession  and  the  premises  of  the  bankrupt  and 
at  all  times  was  in  the  possession  of  the  bankrupt  and 
was  found  there  by  the  Receiver. 

On  page  22  of  the  Transcript  of  Record  the  Referee 
who  heard  this  matter  made  the  following  Finding  of 
Fact  with   reference  to   the   foregoing: 

''That  the  property  in  controversy  zvas  never  re- 
moved from  the  premises  of  the  bankrupt,  and  that 
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on  or  about  October  1st,  1956,  an  Involuntary  Peti- 
tion in  Bankruptcy  was  filed  against  the  bankrupt 
and  said  bankrupt  was  adjudicated  on  or  about  Oc- 
tober 10th,  1956,  and  when  the  Receiver  took  posses- 
sion of  the  premises  of  the  said  bankrupt,  the  prop- 
erty in  controversy  zvas  still  there,  and  the  Receiver 
took  possession  thereof,  and  is  now  in  possession/' 
(The  italics  does  not  appear  in  the  text  but  is  used 
by  counsel  for  emphasis.) 

For  all  of  the  foregoing  reasons  it  is  the  opinion  of 
counsel  for  the  Appellee  that  the  answer  to  the  foregoing 
question  number  3  (herein  referred  to  as  c)  is  no. 

d.    The  fourth  question  is: 

''Conceding  that  the  purchaser  at  the  execution 
sale  is  also  the  judgment  creditor,  should  such  judg- 
ment creditor  occupy  a  different  status  than  any 
other    bidder    or    purchaser?" 

The  answer  to  the  foregoing  question  must  be  "y^s", 
not  only  because  of  the  judgment  creditor's  knowledge  of 
insolvency  as  hereinabove  already  noted  in  answer  to  ques- 
tion number  1  (herein  referred  to  as  a  above),  but  also 
because  plaintiff  in  fact  w^as  not  the  real  party  in  interest 
and  was  not  the  real  judgment  creditor,  but  a  secretary 
in  the  office  of  attorney  Fishman,  as  appears  from  the 
foregoing  questions  and  answers  at  pages  36  and  37  of 
the  Supplemental  Transcript  of  Record  as  follows: 

"Q.  Mr.  Fishman,  you  are  attorney  for  G. 
Abramson?      A.     That    is    correct. 

Q.     Who  is  G.  Abramson?    Is  he  someone  in  your  ; 
office?     A.     That  is  correct.     She  is  the  secretary  in 
the  office." 


Therefore,  the  knowledge  of  attorney  Fishman  was  in 
fact  the  knowledge  of  his  secretary,  G.  Abramson,  the 
plaintiff  in  the  law  suit,  and  attorney  Fishman  knew  of 
the  defendant's  insolvency  as  is  amply  evident  from  the 
admissions  of  counsel  for  the  Appellants  (App.  Op.  Br. 
p.  19)  and  as  is  amply  evident  from  Fishman's  testimony 
at  pages  39  and  40  of  the  Supplemental  Transcript  of 
Record,  which  is  hereinabove  quoted  in  full  in  answer  to 
question  number  1  (referred  to  herein  as  a)  and  is  also 
evident  from  the  Findings  of  Fact  hereinabove  referred 
to  and  found  on  page  23  of  the  Transcript  of  Record. 

e.  The  fifth  question  is:  "Are  the  Appellants  entitled 
to  the  fund  in  possession  of  the  Appellee  or  is  the  bank- 
rupt estate  the  owner?" 

If  the  answers  to  the  first  four  questions  as  hereinabove 
set  forth  to  Appellants'  first  four  questions  are  correct 
in  the  light  of  the  facts  in  this  case  and  the  law  as  applied 
to  those  facts,  then  the  answer  is  that  the  Trustee  in 
Bankruptcy  of  the  bankrupt  estate  is  entitled  to  the  funds 
in  controversy  and  not  the  appellants. 

Having  disposed  of  each  of  the  Appellants'  questions  in 
the  manner  hereinabove  set  forth,  let  us  now  proceed 
to  inform  the  Court  on  the  questions  which  the  Appellee 
believes  are  involved  in  this  appeal  and  which  questions 
stated  in  sequence  are  as  follows : 
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POINT  I. 
Is  the  Purported  Sale  to  Appellant  Abramson  "Null 
and  Void"  Under  Section  67a(l)  of  the  Bank- 
ruptcy Act  Because  the  Purported  Judgment  Lien 
Was  Obtained  at  a  Time  When  the  Judgment 
Debtor  Was  Admittedly  Insolvent  and  as  a  Con- 
sequence No  Valid  Sale  Could  Be  Held  Under  a 
Void  Judgment? 

It  would  seem  that  the  reading  of  Section  67a  (1)  of 
the  Bankruptcy  Act  answers  the  question  in  the  affirma- 
tive, and  the  Court  must  conclude  that  the  purported 
sale  was  "null  and  void"  because  all  of  the  facts  clearly 
fit  in  to  said  Section  67a  ( 1 )  as  follows :  First  we  have 
an  attachment  lien  followed  by  a  judgment  lien.  Both 
liens  were  obtained  within  the  four  months  prior  to  the 
filing  of  the  petition.  It  is  apparent  that  both  the  attach- 
ment lien  and  the  judgment  lien  were  obtained  while  the 
defendant  in  the  State  Court  action,  the  bankrupt  herein, 
was  insolvent.  This  is  all  amply  apparent  and  abundant 
from  the  factual  statement  of  the  case  by  counsel  for 
the  Appellants  by  the  testimony  of  the  witness  Fishman, 
by  the  admissions  by  counsel  for  the  Appellants  and  from 
the  Findings  of  Fact  in  this  matter,  all  of  which  have 
been  hereinabove  amply  referred  to  and  pinpointed  as 
to  their  location  in  the  Transcript  of  Record,  the  Sup- 
plemental Transcript  of  Record  and  the  Appellants'  Open- 
ing Brief. 

It  is  not  deemed  necessary  to  burden  the  Court  with 
cases  on  the  point  when  the  factual  situation  fits  in  so 
fully,  clearly  and  definitely  with  the  section  entitled  "Liens 
And  Fraudulent  Transfers"  referred  to  herein  as  Section 
67a  (1)  of  The  Bankruptcy  Act,  which  Section  itself 
uses  the  words  "null  and  void"  if  the  factual  situation 
comes  within  the  prohibitions  of  said  Section. 

I 
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POINT  II. 

Assuming,  but  Not  Admitting  That  the  Purported 
Sale  Was  a  Valid  Sale,  Was  Appellant  a  "Bona 
Fide  Purchaser"  Within  the  Exception  to  Section 
67,  Subdivision  3  of  the  Bankruptcy  Act? 

The  answer  to  the  foregoing  question  is  in  the  negative 
because  of  the  knowledge  of  insolvency  on  the  part  of 
Abramson  as  admitted  by  the  attorney  for  the  appellants 
and  as  also  admitted  by  the  attorney  for  G.  Abramson 
in  his  testimony  quoted  hereinabove. 

Further,  because  the  original  attachment,  as  appears 
from  the  testimony  of  attorney  Fishman  for  the  plaintiff 
and  which  is  found  at  page  39  of  the  Supplemental  Tran- 
script of  Record,  was  to  the  effect  "that  the  attachment 
was  made  for  the  benefit  of  all  creditors." 

Further,  by  reason  of  the  fact  that  the  Court  found 
after  hearing  the  testimony  and  as  set  forth  on  page  23 
of  the  Transcript  of  Record,  "that  therefore,  she  was  not 
a  bona  fide  purchaser  at  said  judicial  sale,  but  was  at- 
tempting to  obtain  a  preference  over  other  creditors  of 
the  same  class." 

Further,  because  of  the  fact  that  the  Court  found  [page 
21   of  the  Transcript  of  Record] 

"That  the  property  involved  in  this  controversy 
is  of  the  value  of  $1,700.00,  as  found  by  the  Court 
Appraiser;  and  that  the  sum  of  $500.00  is  not  a  fair 
consideration  for  the  property  involved  in  this  con- 
troversy." 

In  addition  to  the  foregoing,  the  following  Points  and 
Authorities  are  submitted  for  this  Court's  consideration 
in  determining  whether  or  not  the  Appellants  are  "bona 
fide  purchasers  at  a  judicial  sale." 
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In  Black's  Law  Dictionary,  Third  Edition,   page  234, 

a  bona  fide  purchaser  is  described  as  follows: 

"A  purchaser  for  a  valuable  consideration  paid  or 
parted  with  in  the  belief  that  the  vendor  had  a  rig-ht 
to  sell,  and  without  any  suspicious  circumstances  to 
put  him  on  inquiry." 

Merritt  v.  Railroad   Co.,    12   Barb   (N.   Y)    605. 


"One  who  acts  without  covin,  fraud,  or  collusion; 
one  who,  in  the  commission  or  connivance  that  no 
fraud,  pays  full  price  for  the  property,  and  in  good 
faith,  honestly,  and  in  fair  dealing  buys  and  goes  into 
possession/'  (The  italics  above  does  not  appear  in 
the  text  of  the  opinion  but  is  used  by  counsel  for 
emphasis.) 

Sanders  v.  McAfee,  42  Ga.  250. 


"A  bonafide  purchaser  is  one  who  buys  property  of 
another  without  notice  that  some  third  person  has 
a  right  to,  or  interest  in,  such  property,  and  pays  a 
full  and  fair  price  for  the  same  at  the  time  of  such 
purchase,  or  before  he  has  notice  of  the  claim  or  in- 
terest of  such  other  in  the  property."  (The  italics 
above  does  not  appear  in  the  text  of  the  opinion  but 
is  used  by  counsel  for  emphasis.) 

Spiccr  V.  Waters,  65  Barb.  (N.  Y.)  231  and  many 
other  cases. 


There  are  a  number  of  cases  cited  in  11  U.  S.  C.  A. 
at  page  472,  Note  257,  which  are  cases  cited  under  Sec- 
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tlon  67a  (3)  of  'The  Bankruptcy  Act",  and  some  of  the 

cases  are  as  follows : 

"A  purchaser  is  not  in  g-ood  faith  who  makes  no 
effort  to  determine  whether  one  may  make  a  transfer 
which  will  not  be  in  violation  of  this  section."  (The 
section  referred  to  above  being  Section  67a   (3).) 

Lumpkin  v.  Foley,  204  Fed.  372. 


"A  person  is  not  to  be  considered  a  bonafide  pur- 
chaser, who,  in  addition  to  knowledge  of  suspicious 
circumstances,  is  aware  that  he  is  purchasing  a  large 
and  valuable  amount  of  property  at  a  grossly  inade- 
quate consideration." 

In  re  Goldberg,  121  Fed.  578. 


"Surrounding  circumstances,  leading  an  ordinarily 
prudent  businessman  to  conclude  that  execution  debtor 
is  insolvent,  will  deprive  purchaser  at  execution  sale 
of  status  of  bonafide  purchaser." 

Dreyer   v.    Klicklighter,    228    Fed.    774. 


It  would  appear  from  all  of  the  foregoing  that  the 
answer  to  question  number  2  raised  by  the  Appellee  must 
be  a  negative  answer  and  that  the  Appellate  Abramson  was 
not  a  bona  fide  purchaser"  within  the  exception  to  Section 
67,  subdivision  3  of  The  Bankruptcy  Act. 
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POINT  III. 

Is  Not  the  Appellant  Miller  in  Exactly  the  Same  Legal 
Position  as  Appellant  Abramson? 

It  would  appear  that  the  answer  to  the  foregoing  ques- 
tion is  not  difficuh,  and  in  fact  it  is  admitted  by  the  counsel 
for  the  Appellants  on  page  5  of  Appellants'  Opening  Brief. 

"That  the  Appellant  Miller  stands  in  the  same  posi- 
tion as  the  Appellant  Abramson  insofar  as  title  and 
right  to  possession  are  concerned." 

If  the  foregoing  were  not  sufficient  to  settle  this  ques- 
tion counsel  for  the  Appellee  is  certain  that  the  following 
citation  of  law  would  dispose  of  the  position  of  the  Appel- 
lant Miller. 

"The  seller  of  property  can  transfer  to  the  buyer 
no  better  title  than  he  has  himself,  and  if  at  the  time 
of  the  transfer  he  had  no  title,  the  purchaser,  al- 
though buying  in  good  faith  and  for  full  value,  ob- 
tains no  title." 

Pop  V.  Exchange  Bank,  189  Cal.  p.  296. 

And  to  the  same  effect  the  case  of  Siehenhauer  v.  Bank  of 
of  California,  211  Cal.  at  page  239. 

It  would  therefore  follow  that  if  the  sale  is  void  for  all 
of  the  reasons  hereinabove  indicated  as  against  the  Ap- 
pellant Abramson,  that  it  is  equally  void  as  to  the  Appel- 
lant Miller,  because  he  is  in  exactly  the  same  legal  situa- 
tion as  is  the  Appellant  Abramson. 
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POINT  IV. 

Can  There  Be  a  "Valid  Sale"  of  Personal  Property 
Capable  of  Physical  Delivery  Without  the  Alleged 
Purchaser  Taking  Delivery  and  Exercising  Dom- 
inion of  Ownership  Over  Said  Personal  Property? 

The  answer  to  this  question  must  be  in  the  negative. 
That  the  personal  property  alleged  to  have  been  purchased 
was  never  moved  out  of  the  premises  of  the  bankrupt  and 
was  found  there  by  the  Receiver  at  the  time  of  his  appoint- 
ment cannot  be  disputed,  as  such  is  the  finding  of  the 
Referee,  affirmed  by  the  District  Court,  as  is  hereinabove 
amply  set  forth  and  referred  to. 

Section  3440  of  the  Civil  Code  of  the  State  of  Cali- 
fornia provides  that 

''Every  transfer  of  personal  property  made  by  a 
person  having  at  the  time  the  possession  or  con- 
trol of  the  property  and  not  accompanied  by  an  im- 
mediate delivery  follozued  by  an  actual  and  continued 
change  of  possession  of  the  thing  transferred,  is  con- 
clusively presumed  fraudulent  and  void  as  against  the 
transferor's  creditors  zvhile  he  remains  in  possession, 
etc.,  etc."  (The  italics  does  not  appear  in  the  text  but 
is  used  by  counsel   for   emphasis.) 

There  are  many  cases  on  the  subject,  and  while  it  is  not 
intended  to  burden  the  Court  with  too  many  of  them, 
it  is  well  to  point  out  some  of  the  following : 

"Good  faith  and  adequate  consideration  for  transfer 
of  personalty  are  immaterial  and  constitute  no  defense 
to  action  to  set  aside  transfer  for  fraud  on  trans- 
feror's creditor,  in  absence  of  change  in  possession  of 
personalty." 

Hepner  v.  Hepner,  32  Cal.  App.  2d  582. 
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"A  transfer  of  personal  property,  unaccompanied 
by  a  corresponding  change  of  possession,  is  fraudulent 
per  se,  and  void  as  to  creditors." 

Chcucry  v.   Palmer,  6  Cal.    119,  and  many   other 
decisions  cited  in  this  case  to  the  same  effect. 


"Transfer  of  title  by  buyer  to  bank  paying  price 
without  delivery  and  change  of  possession,  is  void  as 
against  buyer's  creditors,  if  title  passed  from  sellers 
to  buyer." 

Mohr  V.  First  National  Bank,  69  Cal.  App.  756. 


"Recordation  of  bill  of  sale  of  personal  property 
without  immediate  delivery  was  no  defense  as  against 
execution  creditor." 


Edgerton  v.  Scammon,  119  Cal.  App.  273. 


"Where  there  was  no  delivery  or  change  of  pos 
session  of  grain  conveyed  by  a  bill  of  sale,  the  right  of 
an  officer  who  attached  it  under  a  writ  in  an  action 
against  the  vendor  was  superior  to  that  of  the  pur- 
chaser." 

Crocker  v.  Cunningham,  122  Cal.  547. 


\ 


"The  fact  that  the  purchaser  of  personal  property 
at  sheriff's  sale  permits  it  to  remain  in  the  posses- 
sion of  the  judgment  debtor  after  the  sale,  and  al- 
lows him  to  exercise  acts  of  ownership  over  it,  is 
some  evidence  that  the  sale  was  fraudulent  as  to  the 
creditors  of  the  judgment  debtor." 

O'Brien  v.   Clmmherlain,    50   Cal.   285. 


J 
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Argument  and  Conclusion. 

It  follows  from  the  statement  of  facts  and  the  law  ap- 
plicable to  the  facts  that  the  Appellants  in  this  matter  do 
not  come  within  the  exception  of  Section  67a  (3)  of  "The 
Bankruptcy  Act"  and  that  they  are  not  "bona  fide  pur- 
chasers at  a  judicial  sale",  and  that  the  purported  lien 
of  the  judgment  under  which  the  purported  sale  took 
place  was  a  judgment  lien  that  was  "null  and  void"  under 
Section  67a,  (1)  of  The  Bankruptcy  Act,  because  at  the 
time  when  the  judgment  lien  was  obtained  the  judgment 
debtor  was  insolvent  and  was  admittedly  known  to  be 
insolvent  and  was  found  to  be  insolvent  in  the  Findings 
of  Fact  resulting  from  the  trial  of  the  action  before  the 
Referee,  and  that  the  purported  execution  sale  was  null 
and  void  and  conclusively  presumed  to  be  fraudulent  by 
reason  of  the  violation  of  Section  3440  of  the  Civil  Code 
of  the  State  of  California  in  that  the  sale  of  the  personal 
property  was  not  accompanied  by  an  immediate  delivery 
and  by  an  actual  and  continued  change  of  possession  of 
the  things  transferred,  for  all  of  which  reasons  it  is  re- 
spectfully urged  that  the  judgment  of  the  Referee  and 
judgment  of  the  District  Court  be  affirmed. 

Respectfully  submitted. 

Samuel  A.  Miller, 

Attorney  for  Trustee,  Appellee. 
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No.  15531 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


G.  Abramson  and  Howard  Miller, 

Appellants, 


vs. 


George  Gardner,  Trustee  in  Bankruptcy  of  the  Estate  of 
Feldman-Selje  Corporation,  Bankrupt, 

Appellee. 


APPELLANTS'   REPLY   BRIEF. 


Because  the  jurisdictional  basis,  the  statement  of  the 
case,  and  the  questions  involved  on  appeal  have  been 
fairly  well  settled  by  the  opening  and  reply  briefs,  no 
further  attention  will  be  directed  to  these  matters  in  this 
closing  brief. 

The  appellants,  however,  do  desire  to  make  comment 
upon  the  reply  brief  filed  herein  and  will  do  so  under  the 
points  as  numbered  in  the  reply  brief. 

Point  I. 

Since  no  cases  are  cited  by  the  appellees  under  Point  I, 
it  is  submitted  that  appellees  have  utterly  failed  to  come 
to  grips  with  the  points  raised  as  well  as  the  authorities 
cited  in  the  opening  brief. 

Evidently  appellees  are  still  under  the  impression  that 
a  judgment  lien  arose  at  the  execution  sale  rather  than 
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the  transfer  of  title.  No  cases  are  cited  in  support  of 
this  view  and  it  is  submitted  that  such  might  be  the 
case  were  an  Abstract  of  Judgment  recorded  against  real 
property  but  is  surely  not  the  case  in  view  of  the  au- 
thorities cited  in  the  previous  memorandum. 

Point  IL 

To  begin  with  it  is  true  that  the  court  found  the  value 
of  the  property  to  be  in  the  sum  of  $1,700.00  as  is  set 
forth  in  Appellee's  brief.  The  fact  that  only  $500.00  was 
paid  for  the  property  involved  does  not  render  the  con- 
sideration unfair.  Mere  inadequacy  of  the  price  paid 
for  goods  at  execution  sale,  however,  gross,  is  insufficient 
to  render  said  sale  invalid.  There  must  be  proof  of  either 
fraud,  oppression  or  other  unfairness  in  order  to  set 
said  sale  aside.  (See  Bock  v.  Losekamp,  179  Cal.  674, 
179  Pac.  516  (1919),  and  Rauer  v.  Hertwick,  175  Cal. 
278,  165  Pac.  946  (1917).) 

The  language  of  the  Supreme  Court  in  the  case  of 
Jones  V.  Springer  cited  in  the  opening  brief,  indicates 
that  ordinarily  the  sales  price  of  the  goods  is  presumed 
to  be  the  fair  value  at  an  execution  sale. 

Counsel  goes  on  thereafter  to  cite  various  cases  defin- 
ing the  rights  of  a  bona  fide  purchaser,  none  of  which 
were  decided  under  the  applicable  provisions  of  Section 
67  of  the  Bankruptcy  Act.  There  is  one  notable  excep- 
tion and  that  is  the  case  of  Dreyer  v.  Kicklighter  (errone- 
ously cited  as  Dreyer  v.  Klicklighter).  This  case  was, 
indeed,  decided  under  Section  67  of  the  Bankruptcy  Act. 

Counsel  has  failed  to  note,  however,  that  this  case  was 
decided  under  the  old  Section  67(f)  of  the  Bankruptcy 
Act,  the  full  text  of  which  section  is  included  in  the  body 
of  the  opinion.    Sufficient  to  say  that  the  Bankruptcy  Act 
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has  since  been  amended  and  that  the  new  Section  67 , 
which  is  under  consideration  here  has  ehminated  the  very- 
language  which  was  the  subject  matter  of  that  decision. 

If  anything,  the  two  sections,  when  placed  side  by  side, 
indicate  that  law  has  progressed  to  the  point  where  more 
and  more  protection  has  been  given  to  purchasers  at  exe- 
cution sale. 

It  should  also  be  noted  that  the  case  of  Dreyer  v.  Kick- 
lighter  has  been  overruled  by  implication  in  the  Georgia 
courts  in  the  case  of  In  re  Moore,  42  F.  2d  475,  16  A.  B.  R. 
(N.  S.)  174  (D.  C.  Ga.,  1930). 

Point  III. 

There  is  no  comment  on  Point  III,  although  it  should  be 
emphasized  that  personal  property  once  sold  at  execution 
does  find  itself  in  the  hands  of  subsequent  purchasers 
and  holders  for  value  and  thereafter  may  find  itself  in 
regular  commercial  channels  in  course  of  trade. 

While  the  transferee  of  the  purchaser  may  be  in  the 
same  legal  position  as  the  purchaser  at  the  sale  strong 
poHcy  reasons  suggest  themselves  for  conferring  upon 
the  purchaser  good  and  valid  title  which  may  not  be  sub- 
sequently defeated  by  a  petition  in  bankrutcy.  These  rea- 
sons are  adequately  covered  in  the  opening  brief. 

Point  IV. 

To  the  knowledge  of  appellees  the  question  of  the  ap- 
plication of  Section  3440  of  the  Civil  Code  of  the  State 
of  California,  has  never  been  previously  raised  in  these 
proceedings. 

I  do  not  think  it  is  seriously  contended  that  Section 
3440  of  the  Civil  Code  was  meant  to  apply  or  did  apply 
to  execution  sales. 


The   statute   itself   contains   a   provision   excluding   its 
operation  from  judgment  sales. 

Section  3440.1(b)  (a)  provides  as  follows: 

"Any  sale,  transfer,  or  assignment  of  a  stock  in 
trade  or  to  any  sale,  transfer,  assignment  or  mort- 
gage of  the  fixtures  or  store  equipment  of  a  baker, 
cafe  or  restaurant  owner,  garage  owner,  machinist, 
cleaner  and  dyer,  or  retail  or  wholesale  merchant, 
made  under  the  direction  or  order  of  a  court  of 
competent  jurisdiction  or  by  any  executor,  adminis- 
trator, guardian,  receiver,  or  other  officer  or  person 
acting  in  the  regular  and  proper  discharge  of  official 
duty  or  in  the  discharge  of  any  trust  imposed  upon 
him  by  law." 

Respectfully  submitted, 

William  J.  Tiernan, 

Attorney  for  Appellants. 
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George  Gardner,  Trustee  in  Bankruptcy  of  the  Estate 
of  Feldman-Selje  Corporation,  Bankrupt, 

Appellee. 


APPELLANTS'  OPENING  BRIEF. 


Basis   of   Jurisdiction. 

This  was  an  original  proceeding  begun  in  the  District 
Court  by  the  fiUng  of  a  Petition  in  Involuntary  Bank- 
ruptcy on  October  1,  1956  [Tr.  pp.  3-6].  Thereupon  an 
Order  of  General  Reference  was  made  to  Referee  Howard 
V.  Calverly  [Tr.  pp.  6-7].  Referee  Calverly  made  and 
entered  an  adjudication  of  Bankruptcy  [Tr.  p.  7]. 

Thereupon  the  Referee  appointed  a  Receiver,  to  wit,  the 
Appellee,  George  Gardner  [Tr.  pp.  8-9].  The  Receiver 
in  turn  filed  his  Petition  for  an  Order  to  Show  Cause  re 
Setting  Aside  of  Sale,  and  the  Referee  in  Bankruptcy 
issued  an  Order  to  Show  Cause  based  upon  this  petition 
[Tr.  pp.  9-15]. 
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Statement  of  the  Case. 

The  facts  in  this  matter  are  undisputed  and  may  be 
summarized  chronologically  as  follows: 

On  August  24,  1956,  an  action  at  law  was  filed  in 
the  Superior  Court  of  Los  Angeles  County  by  the  appel- 
lant Abramson  against  the  Feldman-Selje  Corporation. 
On  the  same  day  a  Writ  of  Attachment  was  issued  by 
the  Clerk  of  that  Court  and  certain  personal  property 
consisting  of  unfinished  desks  belonging  to  the  corporation 
was  attached  by  the  Marshal  of  Los  Angeles  County. 

On  September  2,  1956,  a  judgment  of  approximately 
$4,000.00  was  secured  by  the  appellant  Abramson  against 
the  Corporation  in  the  Superior  Court  action  referred  to. 

On  September  12,  1956,  a  Writ  of  Execution  was  duly 
issued  by  the  Clerk  of  the  Superior  Court  and  pursuant 
to  the  instructions  of  the  appellant  Abramson  a  Marshal 
of  Los  Angeles  County  conducted  a  sale  of  the  personal 
property  previously  attached  for  the  satisfaction  of  the 
judgment  secured  by  the  appellant  Abramson.  The  sale 
was  legally  conducted  in  the  presence  of  other  bidders 
and  the  property  was  sold  to  the  appellant  Abramson  for 
the  sum  of  $500.00  which  was  the  highest  and  best  bid. 

There  is  no  question  concerning  the  validity  of  the  sale 
or  the  proceedings  in  the  Superior  Court  which  preceded 
it.  This  appeal  is  not  concerned  with  the  proceedings 
in  the  State  Court. 

Thereupon  the  appellant  Abramson  resold  the  property 
to  the  appellant  Miller  for  the  sum  of  $500.00  in  cash 


for  which  he  issued  to  the  appellant  Miller  a  Bill  of  Sale 
which  was  recorded  in  Los  Angeles  County  and  which 
was  introduced  in  evidence  and  is  part  of  the  record  of 
this  appeal. 

Thereafter  on  October  1,  1956,  three  creditors  of  the 
corporation  filed  their  Petition  in  Involuntary  Bankruptcy. 
On  October  10,  1956,  the  Referee  in  Bankruptcy  adjudi- 
cated the  corporation  a  bankrupt  and  on  October  12,  1956, 
George  Gardner  was  appointed  Receiver  of  the  bankrupt 
concern.  The  Receiver  promptly  took  possession  of  the 
premises  of  the  bankrupt  and  found  that  the  personal 
property  of  unfinished  desks  and  other  inventory  was  still 
located  upon  the  premises  of  the  bankrupt. 

Thereupon  the  Receiver  filed  his  Petition  for  an  Order 
to  Set  Aside  the  Sale  as  to  both  appellants  Abramson 
and  Miller  under  the  provisions  of  Section  67  of  the 
Bankruptcy  Act.  The  appellants-respondents  filed  a  Mo- 
tion to  Dismiss  the  Petition,  which  was  denied  by  the 
Referee.  A  hearing  was  held  on  the  allegations  contained 
in  the  Receiver's  petition  and  the  Referee  made  his  Find- 
ings of  Fact,  Conclusions  of  Law  and  Order  in  which 
the  Execution  Sale  to  Abramson  was  invalidated  and  set 
aside.  The  subsequent  resale  to  Miller  was  also  invalidated. 
The  Court  also  ruled  that  the  $500.00  paid  to  Abramson 
by  Miller  should  be  refunded  to  the  appellant,  Miller.  A 
Petition  to  Review  the  Referee's  Order  was  immediately 
filed  which  was  affirmed  by  the  District  Judge. 

In  the  interim  the  Receiver  sold  the  personal  property 
at  public  auction  and  the  Receiver  now  holds  the  pro- 
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ceeds  from  the  sale  pending  the  disposition  of  this  appeal 
as  to  their  ownership. 

The  appellant  Abramson  has  at  all  times  offered  to 
return  the  sum  of  $500.00  to  the  bankrupt  estate  or  to 
whomever  directed  by  the  court. 

The  questions  involved  in  this  appeal  are  as  follows: 

1.  Did  the  appellant  Abramson  acquire  valid  title  and 
right  to  the  possession  of  the  personalty  at  the  Execu- 
tion Sale  referred  to?  (It  is  conceded  that  the  appellant 
Miller  stands  in  the  same  position  as  the  appellant  Abram- 
son insofar  as  title  and  the  right  to  possession  are 
concerned.) 

2.  Having  secured  title  at  an  Execution  Sale  can  the 
appellants'  title  be  invalidated  by  a  subsequently  appointed 
Receiver  or  Trustee  in  Bankruptcy  under  Section  67  of 
the  Bankruptcy  Act  where  the  Petition  in  Bankruptcy  was 
filed  several  weeks  after  such  sale  occurred? 

3.  Isn't  the  subsequently-appointed  Trustee  in  Bank- 
ruptcy limited  to  the  recovery  of  a  preference  under  Sec- 
tion 60  of  the  Bankruptcy  Act? 

4.  Conceding  that  the  purchaser  at  the  Execution  Sale 
is  also  the  judgment  creditor,  should  such  judgment 
creditor  occupy  a  different  status  than  any  other  bidder 
or  purchaser? 

5.  Are  the  appellants  entitled  to  the  fund  in  posses- 
sion of  appellee  or  is  the  bankrupt  estate  the  owner? 
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Specification  of  Errors. 

1.  The  Referee  in  Bankruptcy  should  have  granted 
the  appellants'  Motion  to  Dismiss  the  Petition  of  the 
Receiver   [Tr.  p.  25]. 

2.  The  Referee  should  have  made  his  Findings  of 
Fact,  Conclusions  of  Law  in  accordance  with  the  evi- 
dence introduced  at  the  hearing  and  entered  judgment 
accordingly  in  favor  of  the  appellants-respondents.  The 
Findings  of  Fact  and  Conclusions  of  Law  in  this  matter 
are  not  numbered;  however,  they  are  found  on  pages 
20  through  26  of  the  Transcript  of  Record  and  the 
errors  in  said  Findings  and  Conclusions  of  which  these 
appellants  complain  are  as  follows: 

A.  That  an  attachment  lien  only  existed  in  favor  of 
the  appellants  at  the  time  of  the  filing  of  the  Petition 
in  Bankruptcy   [Tr.  p.  22]. 

B.  That  the  Receiver  took  possession  of  the  personal 
property  and  was  in  possession  and  had  the  right  to  the 
possession  of  the  personal  property  [Tr.  pp.  22,  23  and  24]. 

C.  That  the  appellants-respondents  Abramson  and  Mil- 
ler are  not  and  were  not  bona  fide  purchasers  at  the 
judicial  sale   [Tr.  pp.  23-24]. 

D.  That  neither  of  the  appellants-respondents  had 
title  to  the  personal  property  [Tr.  pp.  23-24]. 

E.  That  the  personal  property  referred  to  belonged 
to  the  bankrupt  estate  free  and  clear  of  any  lien  or 
claim  of  the  appellants-respondents. 

3.  The  District  Judge  erred  when  he  affirmed  the 
Findings  of  Fact,  Conclusions  of  Law  and  the  Order  of 
the  Referee  in  Bankruptcy  [Tr.  p.  29]. 
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POINT  ONE. 

A  Purchaser  at  Execution  Sale  Gets  Valid  Title  and 
the  Right  to  Possession. 

It  is  conceded  that  the  proceedings  under  which  Abram- 
son  secured  title  at  the  Execution  Sale  were  valid  and 
legal.  It  is  also  conceded  that  these  proceedings  occurred 
several  weeks  prior  to  the  time  that  the  Involuntary  Peti- 
tion in  Bankruptcy  was  filed. 

There  is  no  general  substantive  body  of  law  pertain- 
ing to  property  or  property  rights  independent  of  the 
law  of  the  state  which  confers  these  property  rights. 
The  rule  is  that  the  Bankruptcy  Court  follows  all  state 
court  rulings  with  respect  to  the  determination  of  prop- 
erty rights.  This  has  been  decided  in  this  circuit  in  the 
case  of  Laugharn  v.  The  Bank  of  America  N.  T.  &  S.  A. 
(C.  C.  A.  9,  1937),  88  F.  2d  551,  ZZ  A.  B.  R.  (N.  S.) 
656: 

"If  previous  decisions  of  this  court,  in  the  absence 
of  state  court .  decisions,  established  a  rule  of  prop- 
erty, which  was  later  changed  by  state  statute,  can 
it  be  argued  that  this  court  must  follow  its  previous 
decisions?  If  the  law  of  the  state  is  established 
either  by  statute  or  judicial  decisions,  this  court 
must  follow  the  law  of  property  as  determined  by  the 
highest  state  court.  Therefore,  we  must  and  do 
overrule  the  prior  decisions  of  this  court  in  so  far 
as  they  are  inconsistent  with  the  settled  law  of 
California  as  adjudged  by  the  California  courts." 

At  an  execution  sale  of  personal  property  the  purchaser 
thereof  gets  valid  title  from  the  officer  making  the  sale. 

Section  699  of  the  Code  of  Civil  Procedure  provides: 

''Personal  property  not  capable  of  manual  delivery, 
how  sold  and  delivered.    When  the  purchaser  of  any 
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personal  property  not  capable  of  manual  delivery  pays 
the  purchase  money,  the  officer  making  the  sale  must 
execute  and  deliver  to  the  purchaser  a  certificate  of 
sale.  Such  certificate  conveys  to  the  purchaser  all 
the  right  which  the  debtor  had  in  such  property 
on  the  day  the  execution  or  attachment  was  levied." 

The  rules  of  law  established  by  the  California  Courts 
as  to  the  passage  of  title  and  the  right  to  possession  are 
contained  in  the  case  of  Holm  v.  Overholt  (1932),  214 
Cal.  431,  6  P.  2d  76.   In  this  case  the  Court  said: 

''Where  an  attachment  is  levied  on  personal  prop- 
erty capable  of  manual  delivery,  it  is  the  duty  of 
the  sheriff  to  attach  and  safely  keep  sufficient  of 
such  personal  property  as  will  satisfy  the  plaintiff's 
demand  against  the  defendant  unless  a  satisfactory 
redelivery  bond  or  cash  be  deposited  with  him  (Sees. 
540,  542,  Code  Civ.  Proc.)  or  the  attachment  is 
otherwise  released.  It  is  his  duty  to  maintain  the 
possession  of  the  property  for  the  benefit  of  the 
attaching  plaintiff  and  he  may  not  dispose  of  it  except 
at  his  peril  and  only  in  accordance  with  law.  (Calla- 
han V.  Danziger,  172  Cal.  738  [158  Pac.  760]; 
Aigeltinger  v.  Whelan,  133  Cal.  110  [65  Pac.  125]; 
Wood  V.  Lowden,  117  Cal.  232  [49  Pac.  132];  6 
C.  J.  p.  370,  Sec.  819.)  Upon  the  Execution  Sale 
of  personal  property  capable  of  manual  delivery  the 
purchaser  is  entitled  to  possession  upon  payment  of 
the  purchase  price  and  to  a  certificate  of  sale  trans- 
ferring to  him  all  of  the  debtor's  interest  in  the 
property  as  of  the  date  of  the  levy  of  the  execution. 
(Sec.  698,  CCP;  11  Cal.  Jur.  pp.  83,  139.)" 

It  is  significant  to  a  determination  of  the  issues  in 
this  case  to  understand  at  this  point  the  rule  in  California 
as  to  judgments  and  liens  of  judgments  preceded  by  at- 


— 9— 

tachments.  Under  California  law  an  attachment  on  per- 
sonal property  creates  a  lien.  The  lien  is  satisfied  and 
extinguished  when  there  is  an  execution  sale.  This  is 
of  primary  significance  in  the  determination  of  this  case 
because  the  entire  case  of  the  Trustee  in  Bankruptcy  is 
based  upon  the  erroneous  assumption  that  at  the  time  of 
the  filing  of  the  bankruptcy  petition  in  October  the  appel- 
lants had  only  a  lien  upon  the  property.  It  is  the  position 
of  the  appellants  that  the  lien  had  been  extinguished  by 
the  execution  sale  and  the  appellants  had  title  and  the 
right  to  possession. 

In  California,  a  sale  at  execution  extinguishes  the  lien 
and  converts  the  purchaser's  rights  into  the  right  to 
title  and  the  right  to  possession.  In  the  case  of  Bateman 
V.  Kellogg  (1922),  59  Cal.  App.  464,  211  Pac.  46,  the 
court  set  forth  at  page  473 : 

"By  the  sheriff's  sale  to  appellant  on  May  3,  1915, 
his  judgment  against  L.  A.  Walker  was  satisfied, 
and  his  judgment  lien  thereupon  ceased  to  exist. 
When  property  is  sold  under  execution  for  the  full 
amount  of  the  judgment,  the  lien  created  by  the  levy 
is  thereby  extinguished." 

The  California  courts  themselves  have  recognized  the 
importance  that  must  attach  to  the  finality  of  judicial 
sales.  In  the  case  of  Pepin  v.  Strickland  (1931),  114 
Cal.  App.  32,  299  Pac.  577,  the  court  said: 

"The  judgment  creditor  purchasing  at  an  execu- 
tion sale  in  reliance  upon  the  appearance  of  title  in 
the  judgment  debtor  is  a  bona  fide  purchaser  and 
not  bound  by  any  secret  interest  of  which  he  is  not 
put  upon  notice,  actual  or  constructive." 
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The  same  rule  was  followed  in  California  in  the  case 
of  Pacific  Fruit  Exchange  v.  Schropfer  (1929),  99  Cal. 
App.  692,  279  Pac.   170. 

The  foregoing  authorities,  it  is  believed,  conclusively 
establish  the  rights  of  a  purchaser  at  execution  sale  as 
well  as  the  fact  that  the  Bankruptcy  Court  in  the  admin- 
istration of  its  estates  is  bound  by  these  rulings  in  a 
determination  of  a  question  of  property  rights  in  its  forum. 

POINT  TWO. 

The  Execution  Sale  Having  Been  Completed  Several 
Weeks  Prior  to  Bankruptcy,  There  Was  No  Lien 
for  the  Bankruptcy  Court  to  Set  Aside  Under 
Section  67  of  the  Bankruptcy  Act  but  Only  the 
Right  to  Recover  a  Preference  Pursuant  to  Sec- 
tion 60  of  the  Bankruptcy  Act. 

It  is  not  denied  that  the  Involuntary  Bankruptcy  Peti- 
tion was  filed  on  the  first  day  of  October,  1956  or  approx- 
imately two  weeks  after  the  sale  at  execution  to  the 
appellants  had  taken  place.  After  the  appointment  of 
George  Gardner  as  Receiver,  he  instituted  a  proceeding 
by  Petition  for  an  Order  to  Show  Cause  Re  Setting 
Aside  of  Sale  [Tr.  pp.  9-15].  The  petition  (which  is 
not  numbered)  provides  inter  alia  as  follows: 

".  .  .  that  if  allowed  to  stand,  the  said  execution 
sale  would  be  preferential  so  far  as  the  said  G. 
Abramson  is  concerned;  that  the  lien  obtained  by 
the  attachment  and  execution  was  a  lien  obtained  by 
legal  proceedings,  within  four  months  of  bankruptcy, 
upon  property  of  the  bankrupt,  and  at  a  time  when 
the  bankrupt  was  insolvent,  and  would  have  been 
void  as  against  the  Trustee  in  Bankruptcy  to  be 
appointed  herein,  had  not  the  purported  sale  taken 
place." 
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The  difficulty  with  the  position  of  Trustee  in  Bank- 
ruptcy throughout  these  proceedings  is  that  he  has  mis- 
taken his  remedies.  The  Trustee  has  continually  insisted 
that  his  remedy  lies  under  Section  67  of  the  Bankruptcy 
Act  (11  U.  S.  C.  A.  107)  rather  than  under  Section  60 
of  the  Bankruptcy  Act  (11  U.  S.  C.  A.  96).  Section 
67a(l)  of  the  Bankruptcy  Act  provides  as  follows: 

''Liens  and  Fraudulent  Transfers,  a.  (1) 
Every  lien  against  the  property  of  a  person  obtained 
by  attachment,  judgment,  levy,  or  other  legal  or 
equitable  process  or  proceedings  within  four  months 
before  the  fiHng  of  a  petition  initiating  a  proceeding 
under  this  Act  by  or  against  such  person  shall  be 
deemed  null  and  void  (a)  if  at  the  time  when  such 
Hen  was  obtained  such  person  was  insolvent  or  (b) 
if  such  lien  was  sought  and  permitted  in  fraud  of 
the  provisions  of  this  Act:  Provided,  however,  That 
if  such  person  is  not  finally  adjudged  a  bankrupt  in 
any  proceeding  under  this  Act  and  if  no  arrangement 
or  plan  is  proposed  and  confirmed  such  lien  shall  be 
deemed  reinstated  with  the  same  effect  as  if  it  had 
not  been  nullified  and  voided." 

On  the  other  hand  Section  60  of  the  Bankruptcy  Act, 
which  is  devoted  to  preferences  rather  than  the  elimination 
of  certain  judicial  liens  provides  as  follows: 

''60.  Preferred  Creditors,  a.  (1)  A  prefer- 
ence is  a  transfer,  as  defined  in  this  Act,  of  any  of 
the  property  of  a  debtor  to  or  for  the  benefit  of  a 
creditor  for  or  on  account  of  an  antecedent  debt, 
made  or  suffered  by  such  debtor  while  insolvent  and 
within  four  months  before  the  filing  by  or  against 
him  of  the  petition  initiating  a  proceeding  under 
this  Act,  the  effect  of  which  transfer  will  be  to 
enable  such  creditor  to  obtain  a  great  percentage  of 
his  debt  than  some  other  creditor  of  the  same  class." 
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From  a  reading  of  the  cases  under  both  sections,  it  is 
apparent  that  Section  67  is  designed  to  ehminate  certain 
Hens  acquired  by  judicial  proceedings,  as  an  attachment, 
while  Section  60  is  designed  to  recover  for  the  Bankrupt 
estate  payments  made  to  creditors  in  certain  situations  and 
under  certain  circumstances  which  can  be  regarded  as 
preferential. 

Irrespective  of  what  theory  the  Trustee  is  proceeding 
upon,  it  is  the  contention  of  the  appellants  that  the 
acquisition  of  this  property  at  a  judicial  sale  before 
bankruptcy  conferred  absolute  title  upon  the  purchaser 
which  was  not  defeasible  by  a  subsequently-appointed 
officer  of  the  Bankruptcy  Court  where  the  bankruptcy 
petition  was  not  filed  until  after  the  sale  had  occurred. 
The  Receiver  is  entitled  only  to  the  $500  paid  upon  the 
judgment. 

If  the  matter  were  regarded  as  a  Hen  transaction,  the 
Trustee's  position  is  fallacious  because  at  the  time  of 
the  sale  the  lien  expires  and  the  purchaser  receives  title 
and  the  right  to  possession.  If  the  transaction  is  regarded 
as  a  preference,  the  Trustee  is  limited  to  the  recovery  of 
the  moneys  paid  to  the  judgment  creditor  which  he  re- 
ceived, by  virtue  of  the  sale  and  which  he  has  at  all 
stages  of  the  proceedings  offered  to  return  to  the  estate 
voluntarily. 

In  ColHer's  Treatise  on  Bankruptcy  (14th  Ed.)  Vol. 
4,  page  147,  it  is  said: 

''Where  the  Hen  of  a  judicial  proceeding  is  enforced 
by  the  sale  of  the  debtors  property  subject  thereto 
and  the  proceeds  paid  over  to  the  lien  creditor  prior 
to  the  debtor's  bankruptcy,  the  Hen  becomes  merged 
in  the  payment  and  accordingly  cannot  be  affected  by 
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Section  67,  notwithstanding  the  occurrence  of  bank- 
ruptcy within  four  months  of  the  acquisition  of  the 
lien." 

In  Remington  on  Bankruptcy  (5th  Ed.),  Vol.  4,  page 
391,  the  same  position  is  taken;  that  is  to  say  where  there 
has  been  a  sale  under  execution  before  intervention  of  a 
bankruptcy  petition,  Section  67  no  longer  applies.  The 
Bankruptcy  trustee  under  these  circumstances  is  limited 
to  the  recovery  of  the  proceeds  of  the  sale  while  in  the 
possession  of  the  sheriff  or  by  recovery  from  the  attach- 
ing creditor  if  the  sheriff  has  already  paid  the  funds 
over  to  him. 

A  case  which  is  on  all  four's  with  the  case  at  bar  is 
the  case  of  In  re  Bailey  (D.  C.  Ore.,  1906),  144  Fed.  214, 
16  A.  B.  R.  289,  where  the  court  said: 

"The  case  at  bar,  however,  presents  a  different 
condition  from  either  of  the  foregoing,  by  reason  of 
the  fact  that  the  purchaser,  who  is  the  judgment 
creditor,  has  come  into  the  property  by  virtue  of  the 
sheriff's  sale,  which  had  been  consummated  prior  to 
the  filing  of  the  petition  in  bankruptcy,  and  every- 
thing had  been  done  that  was  required  by  law  to 
be  done  for  a  transfer  of  the  debtor's  property  to  the 
purchaser,  through  the  process  of  the  court,  so  that 
at  the  time  of  the  filing  of  the  petition  in  bankruptcy, 
the  debtor  was  not  the  owner  of  the  property  and, 
not  being  the  owner,  a  fortiori,  he  was  not  the  owner 
of  the  proceeds  thereof.  Keeping  in  mind  now,  that 
it  is  the  lien  that  is  declared  void  by  virtue  of  section 
67f,  and  not  the  transfer,  one  can  readily  under- 
stand that  the  section  does  not  affect  the  transaction 
vitally,  or  render  it  void.  This  has  been  decided  by 
the  case  of  Levore  v.  Seiter,  et  al.,  5  A.B.R.  576,  69 
N.  Y.  Supp.  987) ;  it  being  there  held  that,  where  a 
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judgment  has  been  had  and  levy  made  within  four 
months  of  the  fihng  of  the  petition  in  bankruptcy, 
and  the  property  sold,  and  the  money,  the  proceeds 
of  the  sale,  turned  in  to  the  hands  of  the  judgment 
creditor,  the  lien  of  the  judgment  and  levy  were 
wholly  void,  and  the  creditor  could  be  compelled  to 
return  the  money  in  a  plenary  suit  instituted  by  the 
trustee  for  that  purpose.  But  this  case  was  reversed 
on  appeal  to  the  Appellate  Division  of  the  Supreme 
Court  of  the  State  (see  Levor  v.  Seiter,  et  al.,  supra), 
where  it  is  held  that,  the  money  having  been  paid 
over  to  the  judgment  creditor  before  the  filing  of 
the  petition  in  bankruptcy,  the  case  does  not  fall 
within  the  provisions  of  Section  67f  of  the  Bank- 
ruptcy Act,  and  that  the  lien  created  by  the  judg- 
ment and  levy  is  not  rendered  void  by  the  adjudica- 
tion. It  was  further  held,  in  that  case,  that  the 
remedy,  if  any  the  trustee  had,  was  by  action  against 
the  creditor  for  having  received  a  preference  under  the 
provisions  of  sections  60a  and  60b  (30  Stat.  564 
[U.  C.  Comp.  St.  1901,  p.  3445]);     .     .     ." 

The  same  rule  was  followed  in  the  following  cases: 

In  re  Resneck  (D.  C.  Pa.,   1909),   167  Fed.  574, 
21  A.  B.  R.  740; 

In  re  Knickerbocker  (D.  C.  N.  Y.,  1903),  121  Fed. 
1004,  10  A.  B.  R.  381 ; 

Stone-Ordean   Wells  Co.  v.  Marl   (C.   C.   A.   8), 
227  Fed.  975,  35  A.  B.  R.  663. 

Consider  the  position  of  one  who  attends  and  bids  at 
a  judicial  sale  under  the  rule  which  is  espoused  by  the 
trustee  in  bankruptcy.  Such  a  purchaser  who  purchases 
before  bankruptcy  must  hold  the  property  purchased  for 
the  full  four-month  period  before  he  may  resell,  retrans- 
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fer  or  in  any  other  way  dispose  of  it  because  within  the 
ensuing  four  months  a  bankruptcy  might  be  filed  and  his 
title  invahdated. 

Consider,  also,  the  atmosphere  under  which  judicial  sales 
are  to  be  conducted.  Should  it  be  known  at  judicial  sales 
that  the  purchaser  of  any  and  all  property  must  hold  the 
same  four  months  and  that  such  a  sale  is  not  final  for 
four  months,  the  purchase  price  of  large  bulky  items  of 
personal  property  will  decline  tremendously,  bidders  will 
be  afraid  or  reluctant  to  bid  and  the  courts  will  of  neces- 
sity have  to  abandon  judicial  sales  or  the  levying  creditors 
will  have  to  post  storage  fees  for  four  ensuing  months 
before  sale  can  be  made.  (See  the  remarks  of  the  Su- 
preme Court  in  Jones  v.  Springer,  infra.) 

Nor  is  it  shown,  in  the  opinion  the  undersigned,  why 
if  it  is  conceded  that  the  petitioner  Miller  and  anyone 
else  purchasing  at  such  a  sale  would  be  protected,  that 
the  judgment  creditor  himself  must  stand  by  and  not  be 
able  to  make  a  bid  because  he  is  chargeable  with  notice 
of  insolvency.  This  again  can  be  reduced  to  an  absurdity 
because  it  can  be  shown  that  everyone  purchasing  at  a 
judicial  sale  has  knowledge  of  the  insolvency  of  the  debtor 
and  that  logically  a  levying  creditor  should  have  the  same 
rights  as  anyone  else  to  purchase  at  a  judicial  sale.  In 
this  case  the  credit  upon  the  judgment  was  amplified  by 
250%  approximately  (see  transcript)  by  the  actions  of 
the  judgment  creditor. 

No  rule  of  law  nor  reason  suggests  that  the  judgment 
of  the  District  Court  should  be  affirmed. 
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POINT  THREE. 

Aside  From  the  California  Law  It  Is  the  Policy  and 
Plain  Meaning  of  the  Bankruptcy  Act  to  Protect 
Purchasers  at  Judicial  Sales. 

In  addition  to  the  rather  obvious  reasons  for  protecting 
purchasers  at  judicial  sales  the  Supreme  Court  itself  in 
the  case  of  Jones  v.  Springer  (1912),  226  U.  S.  148,  57 
L.  Ed.  161,  3  S.  Ct.  64,  29  A.  B.  R.  204,  has  handed 
down  a  ruling  protecting  state  court  sales  at  execution  or 
otherwise.  The  opinion  was  delivered  by  Justice  Holmes. 
The  case  involved  the  question  of  the  validity  of  a  sale 
of  personal  property  at  execution  even  though  the  sale 
was  conducted  after  the  filing  of  the  Bankruptcy  Peti- 
tion. It  does  not  appear  from  the  facts  in  the  case 
whether  the  purchaser  was  the  levying  creditor.  How- 
ever, the  reasoning  of  the  Supreme  Court  is  set  forth  in 
the  body  of   the   opinion   in   the   following  words : 

"It  is  argued  that  if  a  sale  was  necessary,  the 
court  of  bankruptcy  could  have  directed  it  under 
General  Order  18,  3,  and  that  its  power  was  exclu- 
sive. But  such  a  rule  would  much  impair  the  use- 
fulness of  the  principle.  The  trustee,  if  appointed, 
may  not  know  the  condition  of  the  property,  or  be 
prepared  to  decide.  The  court  having  the  actual 
custody  of  the  res  does  not  know  of  the  bankruptcy 
proceedings.  There  is  a  necessity  for  immediate 
action  and  no  one  is  ready  to  act.  If  the  local  court, 
in  its  ignorance,  directs  a  sale  and  the  purchaser  is 
chargeable  with  notice  that  there  may  be  somewhere 
a  petition  filed  that  will  destroy  his  title,  the  doubt 
affects  the  price  that  he  will  give,  and  if  the  sale 
turns  out  effective,  the  goods  have  been  sacrified. 
The  very  reason  of  the  rule  that  permits  a  good 
title    to    be    given    by    an    authority    that    has    none 
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contradicts  the  limitation  supposed.  We  are  of  opin- 
ion that  the  power  of  the  territorial  court  remained. 
'For  necessity  (which  is  expected  out  of  the  law) 
the  sale  in  that  case  is  good.'  2  Co.  Inst.  168.  The 
proceeding-  is  in  rem,  against  all  the  world,  the 
sale  stands,  and  the  claim  of  the  trustee  is  trans- 
ferred to  the  proceeds,  which  ordinarily  must  be 
presumed  to  represent  the  fair  value  of  the  goods 
and  take  their  place." 

The  Bankruptcy  Act  itself  provides  for  an  exception  in 
connection  with  judicial  sales.  The  1938  amendment  of  the 
Bankruptcy  Act  contains  the  following  language  in  Sec- 
tion 67a(3)  (11  U.  S.  C.  A.  107): 

"The  property  affected  by  any  lien  deemed  null 
and  void  under  the  provisions  of  paragraph  (1)  and 
(2)  of  this  subdivision  a  shall  be  discharged  from 
such  lien,  and  such  property  and  any  of  the  indem- 
nifying property  transferred  to  or  for  the  benefit 
of  a  surety  shall  pass  to  the  trustee  or  debtor,  as  the 
case  may  be,  except  that  the  court  may  on  due  notice 
order  any  such  lien  to  be  preserved  for  the  benefit 
of  the  estate,  and  the  court  may  direct  such  convey- 
ance as  may  be  proper  or  adequate  to  evidence  the 
title  thereto  of  the  trustee  or  debtor,  as  the  case  may 
be:  Provided,  hozvever,  That  the  title  of  a  bona- fide 
purchaser  of  such  property  shall  be  valid,  but  if  such 
title  is  acquired  otherzvise  than  at  a  judicial  sale  held 
to  enforce  such  lien,  it  shall  be  valid  only  to  the 
extent  of  the  present  consideration  paid  for  such 
property.''    (Emphasis  supplied.) 

Surprisingly  enough,  there  has  been  little  judicial  inter- 
pretation of  the  above-quoted  section.  This  may  be  be- 
cause its  meaning  is  evidently  quite  plain.  Its  obvious 
purpose  if  to  protect  the  purchasers  at  a  judicial  sale  and 
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to  exclude  such  a  purchaser  from  the  operation  of  Sec- 
tion 67a  of  the  Bankruptcy  Act.  Purchasers  at  judicial 
sales  in  their  entirety  are  excluded  and  purchasers  who 
may  be  said  to  be  of  good  faith  and  bona  fide  purchasers 
have  valid  title  to  the  extent  of  present  consideration  paid 
for  the  property. 

Conceding-,  for  the  sake  of  argument  only,  that  the 
appellants  must  still  show  and  prove  good  faith  it  is 
appellants  position  that  the  emphasized  portion  of  Section 
67  of  the  Bankruptcy  Act  undoubtedly  refers  to  knowl- 
edge of  pending  bankruptcy  proceedings,  Jones  v.  Springer, 
supra.  That  is  to  say,  if  an  execution  sale  is  held  after 
the  filing  of  a  bankruptcy  petition  but  before  knowledge 
thereof  is  chargeable  to  the  purchaser,  he  is  still  acting 
in  good  faith.  On  the  other  hand  a  good-faith  purchaser, 
purchasing  property  from  a  bankrupt  at  any  other  sale 
than  a  judicial  sale  is  protected  only  to  the  extent  of 
present  consideration  paid. 

In  order  to  understand  the  intent  of  Congress,  some 
guidance  may  be  secured  from  the  notes  of  the  National 
Bankruptcy  Conference  concerning  Section  67a (3)  of  the 
Bankruptcy  Act  and  their  analysis  of  it  when  it  was  under 
consideration  in  1936-1938.  (H.  R.  12889— 74th  Cong. 
2d  Sess.  1936.)  The  comment  of  the  conference  is  found 
in  their  analysis  of  the  1938  Bill  in  their  bound  volume 
containing  notes  at  page  209.  The  following  quotation 
is    taken   therefrom : 

"The  substance  of  this  clause  (3)  is  derived  from 
the  Subdivision  (f)  of  the  present  Section  67.  The 
limits  in  respect  to  the  present  consideration  paid  is 
derived  from  the  present  Section  67d,  but  is  modified 
by    excepting   therefrom    a    purchaser    at    a    judicial 
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sale.    This  exception  is  deemed  to  be  necessary   in 
the   interest   of   protecting   judicial   sales.      *      *      * 

"The  bona  fide  purchaser  protected  is  obviously  the 
purchaser  from  the  original  or  any  subsequent  lien 
holder  or  transferor." 

The  Trustee  in  Bankruptcy  and  his  attorney  have  laid 
important  stress  upon  the  fact  that  the  purchasing  credi- 
tor (the  appellant  Abramson)  had  knowledge  of  the  in- 
solvent condition  of  the  bankrupt  concern  at  the  time 
the  execution  sale  was  made.  This  fact  is  not  denied  and 
was  readily  admitted  at  the  hearing  held  on  the  Receiver's 
petition. 

Such  knowledge  of  the  fact  of  insolvency  is  and  should 
be  immaterial  as  far  as  the  purchasers  at  execution  sales 
are  concerned. 

In  the  first  place  anyone  purchasing  at  a  judicial  sale 
is  certainly  chargeable  with  the  knowledge  or  notice  that 
the  concern  whose  property  is  being  sold  is  under  a 
severe  financial  stress  and  difficulty.  In  the  second  place 
a  logical  extension  of  this  argument  would  preclude  the 
judgment  creditor  from  participating  in  judicial  sales  at 
all  by  virtue  of  his  more  intimate  knowledge  of  the  affairs 
of  the  debtor  concern.  An  absurd  but  equally  permissible 
extension  of  this  argument  would  completely  nullify  the 
possibility  of  conducting  any  judicial  sale  because  any 
purchaser  of  goods  at  a  judicial  sale  who  could  be  said 
to  have  knowledge  of  insolvency  of  the  debtor  corporation 
or  individual,  as  it  may  be,  could  have  his  title  to  the 
goods  set  aside  if  a  bankruptcy  petition  were  filed  at  any 
time  within  four  months  after  the  date  of  the  sale. 

A  case  which  is  on  all  four's  with  the  case  at  bar  is 
the  case  of  In  re  Weitzel  (D.  C.  N.  Y.,  1911),  191  Fed. 
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463,  27  A.  B.  R.  370.  In  this  case  property  of  a  bank- 
rupt was  sold  under  a  Writ  of  Execution  upon  a  judg- 
ment obtained  within  the  four  months'  period,  the  prop- 
erty in  question  being  bought  by  the  judgment  creditor, 
the  proceeds  being  appHed  toward  payment  of  the  judg- 
ment. The  court  ruled  that  the  Receiver  in  bankruptcy 
had  no  right  to  retain  such  property  against  the  judg- 
ment creditor  under  Section  61  of  the  Bankruptcy  Act. 
The  court  said  in  this  case  as  follows: 

*Tn  the  present  instance,  therefore,  the  creditor 
who  purchased  the  goods  was  in  the  position  of  a 
bona  fide  holder  for  value  of  the  goods  themselves. 
To  the  extent,  he  was  entitled  to  hold  the  proceeds 
as  satisfaction  of  his  judgment,  and  the  estate  in 
bankruptcy  would  either  have  to  deal  with  him  through 
Sec.  60  of  the  Bankruptcy  Act,  relating  to  preferen- 
tial transfers,  or  attack  the  transaction  for  fraud  and 
collusion,  if  they  are  entitled  to  such  relief.  Under 
these  circumstances,  the  receiver  has  no  right  to 
hold  possession  of  the  property  against  the  judgment 
creditor,  and  the  expense  of  his  occupation  must  be 
paid  by  the  petitioning  creditors  who  gave  the  bond 
therefor." 

The  foregoing  case  has  never  been  overruled  and  has 
been  followed  in  the  District  of  New  York  since  it  was 
handed  down. 

Another  case  of  extreme  importance  to  the  court  in 
the  consideration  of  this  matter  is  the  case  of  In  re  Moore 
(D.  C.  Ga.,  1930),  42  F.  2d  475,  16  A.  B.  R.  (N.  S.) 
174.  This  case  is  important  because  the  Receiver  through- 
out these  proceedings  has  made  an  issue  of  the  point 
that  at  the  sale  the  petitioner  Abramson  had  knowledge 
of  the  fact  that  the  debtor  corporation  was  insolvent  and 
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in  poor  financial  circumstances.  This,  again,  is  rebutted 
first,  by  the  obvious  argument  to  the  effect  that  any 
concern  whose  property  is  being  sold  at  an  execution  sale 
is  clearly  in  dire  financial  stress  and  any  purchaser  who 
purchases  at  such  a  sale  must  know  that.  It  is  also 
rebutted  by  the  ruling  in  the  foregoing  case  which  sets 
forth  that  judicial  sales  are  protected  irrespective  of 
knowledge  of  insolvency  so  long  as  there  is  no  notice 
or  knowledge  that  petition  in  bankruptcy  has  been  filed. 
In  this  case  there  was  notice  of  an  adjudication  in  bank- 
ruptcy which  was  brought  to  the  proper  attention  of  the 
state  court  officers  but  the  court  was  careful  to  point  out 
that  notice  to  a  purchaser  refers  to  ''notice  of  a  pending 
or  impending  bankruptcy"  and  not  to  insolvency  of  the 
debtor  corporation. 

In  the  case  of  Coppard  v.  Gardner  (Tex.  Civ.  App., 
1917),  199  S.  W.  650,  40  A.  B.  R.  777.  the  court  again 
had  the  occasion  to  consider  a  judicial  sale  and  the  rights 
of  a  purchaser  who  had  acquired  the  property  after  the 
filing  of  a  bankruptcy.  The  court  held  in  construing  the 
old  prior  section  of  the  bankruptcy  law  which  included 
the  phrase,  "without  notice  or  reasonable  cause  of  inquiry" 
(which  by  the  way  has  been  deleted  from  the  present 
statute)  as  follows: 

"Notice  of  or  inquiry  about  what?  It  must  neces- 
sarily be  about  the  matter  treated  of  in  the  section 
which  is  the  filing  of  the  petition  and  would  apply 
to  purchases  after  the  filing  rather  than  before, 
because  a  purchaser  could  not  have  knowledge  of  a 
thing  that  did  not  exist  when  he  purchased.  He  could 
not  be  held  to  be  other  than  an  innocent  purchaser 
before  the  filing,  unless  he  was  perhaps  guilty  of 
fraud  or  collusion  with  the  bankrupt.    The  only  per- 
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sons  charged  by  the  act  with  notice  of  the  fihng 
of  the  petition  in  bankruptcy  are  the  creditors  of 
the  bankrupt,  and  this  is  inferred  from  the  fact  that 
the  only  instances  in  which  creditors  shall  receive 
notice  are  carefully  selected  and  specified  in  the 
bankruptcy  statute.  No  valid  notice  was  given  in  the 
cases  in  which  the  sheriff  acted  in  selling  the  prop- 
erty claimed  by  the  trustee." 

A  similar  result  was  reached  in  the  matter  of  Kentucky 
Book  ManufacUiring  Company  (D.  C.  Ky.,  1939),  42 
A.  B.  R.  (N.  S.)  869,  in  which  case  a  landlord  who 
purchased  the  bankrupt's  property  at  a  distraint  sale 
was  held  to  be  a  bona  fide  purchaser  so  long  as  the  sale 
was  completed  before  the  filing  of  any  bankruptcy  peti- 
tion. In  this  case  the  purchaser  was  the  judgment  creditor, 
which  makes  it  identical  to  the  case  at  bar.  The  court 
said: 

"It  would  seem,  therefore,  that  the  lien  acquired 
by  the  landlord  and  perfected  by  the  levy  of  the  dis- 
tress warrant  was  not  one  which  was  dissolved  by 
the  institution  of  bankruptcy  proceedings  within  four 
months  thereafter.  The  lien  creditor  had  a  right  to 
enforce  his  lien  by  a  judicial  sale,  and  the  title 
acquired  by  the  purchaser  at  such  a  sale  would  not 
be  favorable  title  by  reason  of  any  alleged  preference 
a  Title  acquired  by  a  bona  fide  purchaser  at  a  judicial 
sale  even  where  the  lien  being  enforced  is  a  favorable 
one,  has  been  held  to  be  good.  In  Re  Weitzel, 
D.  C.  N.  Y.  191  F.  463,  In  Re  Carr,  D.  C.  Pa. 
39  F.  2d  912.  Section  67  of  the  Bankruptcy  Act 
specifically  protects  such  a  purchaser.  If  the  lien 
being  enforced  by  a  judicial  sale  is  not  a  favorable 
one,  the  purchaser  stands  in  even  a  better  position 
and  his  title  can  only  be  defeated  by  sucessfully  at- 
tacking the  validity  of  the  sale." 
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vs.  George  Gardyier,  Etc,  3") 

In  the  United  States  District  Conrt,  Southern 
District  of  California,  Central  Division 

No.  74,412— TC 

In  the  Matter  of: 

FELDMAN-SELJE  CORP., 

Bankrupt. 

HEARING  ON  ORDER  TO  SHOW  CAUSE, 
GARDNER  VS.  ABRAMSON,  ET  AL.,  MO- 
TION BY  RESPONDENT  TO  DISMISS 
PETITION 

The  following  is  a  stenographic  transcript  of  the 
proceedings  in  the  above-entitled  cause,  which  came 
on  for  hearing  before  the  Honorable  Howard  V. 
Calverley,  United  States  Referee  in  Bankruptcy,  at 
his  courtroom,  339A  Federal  Building,  Los  Angeles, 
California,  at  the  hour  of  2 :00  p.m.,  Thursday,  Oc- 
tober 25,  1956. 

Appearances : 

GEORGE  GARDNER, 

Receiver. 
W.  J.  TIERNAN, 

Appearing  on  Behalf  of  the  Respondent. 

The  Referee :  I  will  call  the  matter  of  Feldman- 
Selje  Corporation,  Bankrupt,  No.  74,412 — TC, 
Order  to  Show  Cause,  Gardner  against  Abramson, 
et  al.  I  might  state  the  schedules  were  filed  this 
afternoon  at  1:00  o'clock  in  this  case. 

Mr.  Gardner :    I  presume,  Mr.  Tiernan,  it  will  be 
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stipulated  that  the  evidence  adduced  in  connection 
with  your  motion  to  dismiss  may  be  considered  as 
evidence  in  the  main  case  if  your  motion  to  dismiss 
is  not  granted. 

Mr.  Tiernan:    That  is  certainly  agreeable. 

The  Referee :     That  will  save  time. 

Mr.  Gardner:  Mr.  Fishman,  will  you  take  the 
stand  ? 

Mr.  Tiernan :    I  am  ready  to  argue  the  motion. 

Mr.  Gardner :     I  am  not  ready  yet. 

The  Referee:  I  think  you  had  better  put  your 
evidence  in  and  argue  it  afterward  so  the  witnesses 
may  be  excused. 

Mr.  Gardner :  AVill  you  take  the  stand,  Mr.  Fish- 
man  ? 

STANLEY  J.  PISHMAN 
called  as  a  witness  on  behalf  of  the  Receiver,  having 
been  first  duly  sworn,  testified  as  follows: 

The  Referee:     State  your  full  name. 

A.     Stanley  J.  Fishman. 

The  Referee:    Very  well.  You  may  proceed.  [2*] 

Direct  Examination 
By  Mr.  Gardner: 

Q.  Mr.  Fishman,  you  are  attorney  for  G.  Abram- 
son?  A.     That  is  correct. 

Q.  Who  is  G.  Abramson?  Is  he  someone  in  your 
office? 

A.  That  is  correct.  She  is  the  secretary  in  the 
office. 


*Page  munbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Q.  She  is  an  assignee  of  the  claim  of  Meridan 
Furniture  Company,  Inc.? 

A.     That  is  correct. 

Q.     And  also  of  Style  Laminates,  Inc.  % 

A.     That  is  right. 

Q.  Those  are  creditors  of  Feldman-Selje  Cor- 
poration. Is  that  right?  A.    That  is  right. 

Q.  You  were  her  attorney  and  as  such  attorney 
you  brought  the  Superior  Court  suit  No.  665,581 
against  the  Bankrupt  ? 

A.  I  think  that  is  the  number.  May  I  have  my 
file,  your  Honor? 

The  Referee:     Yes. 

Mr.  Tiernan:     That  is  the  number  I  have. 

The  Witness:     Yes;  that  is  correct. 

Q.  (By  Mr.  Gardner) :  That  suit  was  filed  on 
August  24,  1956,  wasn't  it? 

A.     Yes;  that  is  correct;  August  24.  [3] 

Q.  At  that  time  you  caused  the  Marshal  of  the 
Municipal  Court  to  \e:vY  a  writ  of  attachment  which 
w^as  levied  on  August  27,  1956,  a  Monday,  is  that 
connect  ? 

A.  The  suit  was  filed  on  Friday  and  the  keeper 
was  placed  in  the  premises  on  Monday. 

Q.  If  I  told  you  August  27  was  Monday,  would 
that  be  the  date?  A.     That  is  correct. 

Q.  Subsequently,  about  September  7,  1956,  you 
obtained  judgment  by  default  against  the  Bankrupt, 
didn^t  you?  A.     Yes;  that  is  correct. 

Q.  You  got  a  writ  of  execution  on  it  and  you 
caused  the  Marshal  to  set  an  execution  sale  ? 
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A.     That  is  true. 

Q.  When  the  execution  sale  came  up  it  was  on 
September  12,  was  it  not?  A.     That  is  right. 

Q.  At  that  time  there  was  a  claim  by  the  holders 
of  an  alleged  chattel  mortgage  claiming  all  of  the 
machinery  and  equipment,  was  there  not? 

A.  In  part,  yes.  They  claimed  a  lot  more  than 
the  machinery  and  equipment.  They  claimed  office 
furniture  and  mostly  everything. 

Q.  Then  the  Marshal  of  the  Municipal  Court 
offered  for  sale  everything  that  was  not  included 
in  that  claim.  [4]  Is  that  right? 

A.  There  were  about  three  third-party  claims. 
Everything  that  Avas  not  included  in  any  of  the 
third-party  claims  was  offered  for  sale. 

Q.  At  that  execution  sale  the  plaintiff,  G. 
Abramson,  was  the  purchaser? 

A.     Yes,  but  through  myself  as  her  attorney. 

Q.     You  made  a  bid  for  $500? 

A.     That  is  true. 

Q.  That  $500  was  given  as  credit  on  the  judg- 
ment in  court  ?  A.     Yes. 

Q.     You  did  not  pay  any  $500  to  the  Marshal  ? 

A.  No.  The  $500  was  entered  as  a  credit  on  the 
judgment. 

Q.  Subsequently  you  sold  these  same  items  to 
Howard  Miller  for  $500  in  cash,  didn't  you? 

A.     That  is  true. 

Q.  Were  any  of  these  items  ever  removed  from 
the  place  of  business  of  the  Bankrupt? 
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A.  I  have  no  knowledge  of  that.  I  cannot  answer 
from  my  own  knowledge. 

Q.  Were  you  aware  of  the  fact  that  the  Bank- 
rupt corporation  had  been  negotiating  with  its 
creditors  to  try  to  get  a  settlement  of  the  situation 
with  them?  A.     With  his  creditors?  [5] 

Q.     Yes.  A.     I  was  very  much  aware  of  it. 

Q.  You  were  very  much  aware  of  it.  You  knew 
the  financial  condition  of  the  Bankrupt,  did  you 
not?  A.     Yes. 

Q.  As  a  matter  of  fact,  you  knew  that  it  was 
insolvent,  didn't  you? 

A.  Yes.  Your  Honor,  I  believe  I  can  shorten 
these  proceedings  with  Mr.  Gardner's  permission. 

The  Referee:     Go  ahead. 

The  Witness:  Out  of  the  $500  that  Mr.  Miller 
paid  for  the  assets  I  bought  for  $500  as  a  credit 
and  sold  for  $500  in  cash  in  turn.  I  agree  to  turn 
that  $500  over  to  whomsoever  the  Court  directs,  re- 
serving any  right  I  may  have  to  file  a  petition,  that 
the  attachment  was  made  for  the  benefit  of  all  credi- 
tors, and  I  should  be  allowed  my  costs.  But  I  have 
the  $500  and  I  will  agree  to  return  it. 

Q.  (By  Mr.  Gardner)  :  As  I  understand  your 
testimony,  you  do  not  now  assert  that  you  claimed 
any  adverse  interest  to  other  creditors  when  you 
bought  this.  You  were  doing  it  for  the  benefit  of  all 
creditors  ? 

A.  Not  at  this  point.  At  this  time  my  testimony 
is  that  I  will  turn  the  $500  over  to  whomsoever  the 
Court  directs  without  contesting  any  preference  ac- 
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(Testimony  of  Stanley  J.  Fishman.) 
tion,  to  save  you  the  trouble  of  bringing  a  prefer- 
ence action.  That  is  all  my  testimony  is  for.  [6] 

Q.  You  were  aware  of  the  insolvent  condition 
of  the  Bankrupt,  weren't  you?  A.    Yes. 

Q.     At  the  time  you  bought  this  in? 

A.     Yes. 

Q.     How^ard  Miller  bought  from  you,  didn't  he? 

A.    Yes. 

Mr.  Gardner:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Tiernan: 

Q.  Mr.  Fishman,  you  attended  the  sale  and  made 
a  bid  of  $500  which  was  credited  upon  the  judg- 
ment ?  A.    Yes. 

Q.     Were  other  persons  present  at  this  sale? 

A.    Yes. 

Q.     Other  bidders?  A.     Yes. 

Q.     Were  other  bids  made? 

A.     Yes.  There  were  about  forty  persons  present. 

Q.     Were  other  bids  made?  A.     Yes. 

O.    What  was  the  lowest  bid  made? 

A.     The  bids  started  at  $50. 

Q.     What  was  the  highest  bid? 

A.  The  highest  bid  w^as  $125.  It  was  going  to  go 
for  [7]  $125,  and  since  I  had  a  judgment  for  $4,000 
I  didn't  want  to  see  it  go  for  $125,  so  I  entered  a 
bid  of  $500  which  was  the  top  bid. 

Q.     Thereafter,  on  behalf  of  your  client  you  ne- 
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gotiated  a  sale  of  the  personal  property  to  one  G. 

Abramson  ? 

A.  No;  that  is  not  correct.  Howard  Miller,  my 
client. 

Q.     I  beg  your  pardon.  Howard  Miller? 

A.     Yes. 

Q.  Did  you  execute  a  bill  of  sale  to  this  per- 
sonalty in  favor  of  Mr.  Miller  ?  A.     Yes ;  I  did. 

Q.     Is  this  the  bill  of  sale  I  am  handing  you? 

A.    Yes. 

Mr.  Tiernan:  Do  you  have  any  objection  to  this, 
Mr.  Gardner? 

Mr.  Gardner:     None  whatsoever. 

The  Referee :  It  may  be  received  as  Respondent 
Miller's  Exhibit  1. 

Q.  (By  Mr.  Tiernan)  :  Mr.  Fishm.an,  you  men- 
tioned in  connection  with  your  attachment  that  you 
had  incurred  certain  costs  for  which  you  desired  to 
reserve  your  rights  to  petition  this  Court  for  should 
you  turn  in  this  $500.  Can  you  tell  me  now  what 
those  costs  amount  to  ? 

A.  No;  I  couldn't  tell  you  now.  I  have  all  of 
that  [8]  information  in  my  office,  the  itemization 
of  the  costs.  They  were  quite  considerable  because 
the  keeper  was  on  the  premises  from  the  26th,  after 
the  suit  was  filed,  all  through  the  statutory  period 
allowed  to  answer  and  for  the  period  allowed  for 
advertising  of  the  execution  sale.  I  roughly  esti- 
mate they  were  in  the  vicinity  of  $300  or  possibly 
a  little  more  or  less. 

Mr.  Tiernan :     I  have  nothing  further. 
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Mr.  Gardner :     That  is  all,  your  Honor. 
The  Referee:     You  may  step  down. 

(Witness  excused.) 

Mr.  Gardner:     I  will  call  Murray  Feldman. 

MURRAY  FELDMAN 

called  as  a  witness  on  behalf  of  the  Receiver,  having 
been  first  duly  sworn,  testified  as  follows: 

The  Referee:     State  your  name,  please. 
A.     Murray  Feldman. 

Direct  Examination 
By  Mr.  Gardner : 

Q.     Mr.  Feldman,  you  were  president  of  Feld- 
man-Selje  Corporation,  the  Bankrupt? 

A.    Yes. 

Q.  You  were  its  president  all  during  the  month 
of  August  of  this  year?  A.     Yes.  [9] 

Q.  You  have  filed  on  behalf  of  the  corporation 
schedules  in  bankruptcy.  May  I  ask  you  to  look  at 
the  schedules,  particularly  the  summary  of  debts 
and  assets  which  shows  debts  of  $66,301.42  and  as- 
sets of  $49,750  ? 

Is  that  the  condition  of  the  Bankrupt  financially 
as  of  the  date  of  the  filing  of  the  petition  in  bank- 
ruptcy against  it? 

A.     To  the  best  of  my  knowledge,  yes,  it  is. 
Q.     Was  the  financial  condition  of  the  Bankrupt 
any  different  from  this  present  condition  on  August 
27,  the  date  of  the  attachment? 
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A.     No;  it  was  not. 

Q.     It  was  exactly  the  same?  A.     Exactly. 

Q.  Mr.  Feldman,  the  Bankrupt  had  been  trying 
to  settle  with  its  creditors  for  some  time  before  this 
attachment,  had  it  not? 

A.  We  sent  out  a  letter  to  all  our  general  credi- 
tors between  ten  days  and  two  weeks  before  the 
date  of  the  attachment. 

Q.  Did  that  letter  advise  them  of  the  financial 
condition  of  the  Bankrupt? 

A.     It  enclosed  a  balance  sheet. 

Q.  Did  the  balance  sheet  show  approximately 
the  same  figures  that  you  have  shown  here? 

A.  The  balance  sheet  was  as  of  May  31  and  [10] 
the  condition  was  not  quite  as  bad,  but  almost  so. 

Q.     The  company  was  insolvent?  A.     Yes. 

Q.     The  statements  showed  that.  Is  that  right? 

A.     Yes. 

Q.  Did  a  copy  of  that  go  to  the  Meridan  Furni- 
ture Company,  one  of  the  creditors?  A.     Yes. 

Q.  Did  a  copy  likewise  go  to  Style  Laminates, 
Inc.  ?  A.     Yes. 

Mr.  Gardner:     You  may  cross-examine. 

Mr.  Tiernan:    I  have  no  questions. 

Mr.  Gardner :     That  is  all. 

The  Referee :     Very  well.  You  may  step  down. 

(Witness  excused.) 

Mr.  Gardner:  Will  it  be  stipulated  that  I,  as 
Receiver  in  Bankruptcy,  am  in  possession  of  the 
items  which  were  purported  to  have  been  sold? 
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Mr.  Tiernan:  I  would  be  happy  to  take  your 
statement,  Mr.  Gardner. 

Mr.  Gardner:  All  right.  I  will  make  a  statement 
to  that  effect. 

The  Referee:  You  may  be  sworn,  Mr.  Gardner. 
Mr.  Fishman  said  the  only  property  sold  was  the 
property  to  which  a  third-party  claim  was  made. 

Mr.  Gardner :     That  is  right.  [11] 

The  Referee:     Very  well.  You  may  proceed. 

GEORGE  GARDNER 
the  Receiver  herein,  appearing  in  propria  persona, 
having  been  first  duly  sworn,  testified  as  follows : 

I  am  the  Receiver  in  this  matter,  having  been  so 
appointed  on  October  12,  1956.  I  caused  the  prem- 
ises of  the  Bankrupt,  located  at  910  East  Fourth 
Street,  Los  Angeles,  California,  and  at  847  East 
Fourth  Street,  Los  Angeles,  California,  to  be  taken 
over  by  my  agent.  I  caused  an  inventory  to  be  pre- 
pared which  inventory  is  on  file.  I  would  like  to 
introduce  that  inventory  by  reference. 

The  Referee:     I  don't  see  it  in  this  file. 

The  Witness :  It  may  be  in  the  hands  of  the  ap- 
praiser. 

Mr.  Tiernan:  That  is  all  right.  What  do  you  ex- 
pect to  prove'? 

The  Witness :  I  expect  to  prove  the  values  of  the 
various  items  of  property. 

Mr.  Tiernan:    Is  there  an  appraisal? 

The  Witness :  The  appraisal  blank  has  gone  out. 
This  is  an  inventory.  I  will  offer  the  inventory. 
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Mr.  Tiernan:     May  I  see  it? 

The  Witness:    You  may  see  my  office  copy. 

Mr.  Tiernan :     Very  well.  [12] 

The  Witness :  The  other  is  apparently  out  in  the 
hands  of  the  appraiser. 

Mr.  Tiernan:  Are  you  able  to  relate  the  inven- 
tory items  to  the  items  sold  at  the  sale  ? 

The  Referee:  Are  you  able  to  tell  which  items 
were  sold  at  the  salef 

A.  I  think  the  items  sold  at  the  sale  were  what 
are  known  as  supplies  and  stock  as  listed  on  the  in- 
ventory, one  being  $320.50  which  is  located  at  910 
East  Fourth  Street,  and  the  other  being  supplies 
and  stock  inventoried  at  $2,419.42,  located  at  the 
other  address  of  the  place  of  business,  841  East 
Fourth  Street.  It  is  my  understanding  that  con- 
stitutes the  items  which  were  attempted  to  be  sold 
at  the  execution  sale. 

The  Referee:  I  don't  see  how  you  can  dispute 
the  value  of  it  unless  you  had  your  appraiser  here. 

The  Witness:  That  is  right.  I  would  like  then 
to  be  allowed  the  opportunity  to  introduce  the  ap- 
praisal as  and  when  we  receive  it,  as  proof 

The  Referee :    As  proof  of  the  question  of  value  ? 

A.  I  am  still  in  possession  of  all  this  property. 
I  am  attempting  to  have  all  of  the  property  sold 
by  an  auctioneer.  I  have  a  stipulation  from  the 
holder  of  the  alleged  chattel  mortgage  which  will 
authorize  the  sale  of  the  property  claimed  by  them, 
being  the  of&ce  furniture,  machinery,  equipment 
and  fixtures.  I  want  to  include  the  [13]  supplies 
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and  stock  which  is  the  property  about  which  we  are 

bringing  this  motion. 

Q.  How  much  rent  is  the  Bankrupt  obligated  to 
pay  where  the  merchandise  is  located? 

A.     $587.50  a  month. 

Q.     In  both  places "? 

A.  The  two  together.  You  cannot  move  it.  It  will 
cost  too  much  to  consolidate  it  in  one. 

Q.  If  these  particular  items  which  were  sold 
were  not  auctioned  or  otherwise  sold  at  this  time, 
how  much  bulk  would  they  have? 

A.  They  have  considerable  bulk.  This  has  been 
work  in  process,  desks  partially  completed.  Perhaps 
Mr.  Feldman  can  explain  it  better  than  I  can. 

Mr.  Feldman :     That  is  it  exactly. 

The  Witness:  Parts  of  desks  not  put  together, 
parts  in  process. 

The  Referee :  Mr.  Feldman,  you  can  answer  from 
where  you  are  sitting.  How  much  space  proportion- 
ately speaking  do  these  items  which  were  sold  at 
the  execution  sale  occupy  in  proportion  to  every- 
thing else  that  the  company  owns? 

Mr.  Feldman :  Our  total  square  footage  was  15,- 
000  feet.  I  would  say  that  if  everything  was  stored 
and  stacked  it  could  be  done  without  damage  to 
merchandise  in  a  space  of  somewhere  around  3,000 
feet.  [14] 

The  Referee:  That  would  be  all  of  the  mer- 
chandise ? 

Mr.  Feldman :    Not  including  the  machinery. 

The  Referee:     But  the  items  that  were  properly 
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sold  at  this  execution  sale,  you  believe  it  would  take 
approximately  3,000  square  feet  to  store  it  prop- 
erly? 

Mr.  Feldman:     Yes. 

Mr.  Gardner:     Do  you  have  any  questions'? 

Mr.  Tiernan:     No  questions. 

The  Referee:  I  will  give  you  an  opportunity  to 
present  that  appraisal  when  it  comes  in,  Mr. 
Gardner. 

Mr.  Gardner:     Thank  you,  your  Honor. 

The  Referee:     Anything  further? 

Mr.  Gardner:  Just  a  moment.  I  want  to  be  sure 
I  have  everything.  I  want  to  ask  for  one  stipulation. 
If  I  cannot  get  it  I  will  put  Mr.  Fishman  back  on 
the  stand.  That  is  the  fact  that  none  of  this  prop- 
erty alleged  to  have  been  sold  w^as  removed  from 
the  property.  Is  that  correct,  Mr.  Fishman? 

Mr.  Fishman:  No.  I  wouldn't  say  that  because 
after  the  execution  sale  there  was  a  couple  of  time- 
clock  men  who  came  to  me  and  said,  "You  bought 
all  these  things  at  the  execution  sale.  We  didn't 
file  third-party  claims.  Our  timeclocks  are  on  lease. 
Can  we  take  the  timeclocks?" 

I  said,  "Yes,  you  can  take  the  timeclocks."  The 
matter  was  not  in  bankruptcy.  As  far  as  I  knew,  it 
was  all  right  for  them  to  take  the  timeclocks.  [15] 

Mr.  Gardner:  What  about  the  other  items?  Are 
they  still  there? 

Mr.  Fishman :    The  cut  wood  and  parts  of  desks  ? 

Mr.  Gardner:     Yes. 

Mr.  Fishman:  So  far  as  I  know,  nothing  has 
been  removed. 
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Mr.  Tiernan :     I  believe  that  is  correct. 

Mr.  Fishman :  I  would  like  to  state  after  it  was 
sold  to  Mr.  Miller  I  never  visited  the  premises  and 
I  don't  know  what  happened  after  that. 

Mr.  Gardner:  I  might  state  on  my  part  that  so 
far  as  anything  being  taken  out  of  there  other  than 
what  is  in  there  now,  I  am  not  concerned  with  in 
this  matter.  I  am  only  after  what  is  there. 

The  Referee:     Very  well. 

Mr.  Gardner:    That  is  all.  I  am  ready  to  argue. 

The  Referee:  Before  you  do  that,  Mr.  Gardner, 
you  submitted  a  petition  to  sell  the  assets  through 
an  auctioneer? 

Mr.  Gardner:    Yes,  and  I  have  an  order  on  it. 

The  Referee:  Was  it  your  object  to  have  this 
property  sold  by  an  auctioneer'? 

Mr.  Gardner:  It  is  my  idea  to  have  it  all  sold 
by  the  auctioneer,  including  this  property,  because 
I  think  it  would  be  to  the  best  interests  of  all  credi- 
tors. If  I  am  successful  in  the  order  to  show  cause, 
it  would  be  sold.  [16] 

The  Referee :  I  have  executed  an  order  authoriz- 
ing the  Receiver  to  sell  the  assets,  but  it  was  exe- 
cuted after  this  notice  of  motion  to  dismiss  was 
filed.  I  think  the  order  would  be  premature  unless 
it  applies  to  merchandise  that  is  not  included. 

Mr.  Gardner:  It  does  apply  to  it.  It  applies  to 
everything  under  the  stipulation. 

The  Referee :     To  everything  % 

Mr.  Gardner :    If  I  am  successful  in  this  order  to 
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show  cause,  then  I  would  sell  this  property,  also, 

to  the  public  at  public  sale. 

The  Referee :  I  think  perhaps  I  should  withhold 
entry  of  the  order  until  this  matter  is  decided. 

Mr.  Gardner:  Very  well.  I  will  tell  the  autioneer 
to  hold  up. 

The  Referee :  Yes.  Withhold  the  execution  of  the 
order  you  filed  yesterday  at  9 :00  a.m.  At  3 :00  p.m. 
in  the  afternoon,  3:35  p.m.,  this  Notice  of  Motion 
was  filed.  They  were  not  submitted  to  me  together. 
I  assumed  you  were  in  agreement  or  something  of 
that  sort.  That  was  the  reason  I  signed  the  order, 
but  I  will  withhold  the  execution  of  it.  I  think  per- 
haps the  best  way  would  be  to  eradicate  the  signa- 
ture and  not  allow  it  to  be  considered  an  executed 
order,  otherwise  I  will  make  an  order  withholding 
it  until  further  discussion. 

Mr.  Gardner:  Your  Honor  misunderstands  me. 
I  would  [17]  like  to  proceed  at  least  with  the  sale 
of  the  stuff  that  is  under  the  chattel  mortgage  on 
which  I  have  a  stipulation. 

The  Referee:  Then  perhaps  I  had  better  let  the 
order  stand  with  the  understanding  that  the  other 
articles  will  not  be  sold  unless 

Mr.  Gardner:  I  am  not  selling  them  unless  T  am 
successful  here. 

The  Referee:  Then  I  will  let  the  order  stand. 
You  may  prepare  to  go  ahead  with  the  other  with- 
out delay. 

Mr.  Gardner:  That  is  what  I  am  trying  to  do, 
save  $600  a  month  rent. 
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The  Referee :    I  see  the  reason  for  your  haste. 

Mr.  Fishman:  May  I  ask  Mr.  Gardner  a  ques- 
tion ? 

The  Referee:     Yes. 

Mr.  Fishman :  Mr.  Gardner  seemed  to  be  slightly 
hazy  as  to  which  items  on  the  appraisal  were  not 
sold  at  the  execution  sale.  Do  you  have  any  copies 
of  the  third-party  claims  filed  with  the  Marshal? 
There  would  be  no  problem  if  you  do  because  they 
specifically  list  everything  not  sold. 

Mr.  Gardner:  I  have  a  copy  of  one  that  was 
filed  which  covers  everything  claimed  by  the  hold- 
ers of  the  chattel  mortgage. 

Mr.  Fishman:  There  were  three  third-party 
claims.  That  would  be  the  only  exact  way  to  separate 
the  wheat  from  the  [18]  chaff. 

The  Referee:  You  would  simply  take  the  third- 
party  claims  and  what  would  be  left  over  was  sold, 
what  was  not  subject  to  chattel  mortgage? 

Mr.  Fishman:     That  is  my  thought. 

The  Referee:    It  is  a  process  of  elimination. 

Mr.  Fishman:     Yes. 

The  Referee:  Before  the  auctioneer  proceeded 
he  would  make  sure  what  he  was  selling  was  within 
the  order. 

Mr.  Gardner :  Whatever  copies  of  the  claims  that 
you  have  I  would  appreciate  having  because  I  have 
only  one. 

The  Referee:    All  right,  Mr.  Tiernan, 

(Argument  omitted.)  [19] 
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State  of  California, 
County  of  Los  Angeles — ss. 

I,  Byron  Oyler,  Official  Court  Reporter,  do  hereby 
certify  that  the  foregoing  nineteen  (19)  pages  com- 
prise a  true  and  correct  transcript  of  the  proceed- 
ings had  in  the  above-entitled  matter. 

Dated  this  28th  day  of  November,  1956. 

/s/  BYRON  OYLER, 

Official  Reporter. 

[Endorsed]  :     Filed  November  30,  1956. 
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the  Ninth  Circuit. 


No.  15531 
Wlnitth  Matti 

Court  ot  Appeals; 

:Ifor  t|)c  i^intt  Circuit 


G.  ABRAMSON  and  HOWARD  MILLER, 

Appellants, 


vs. 


GEORGE  GARDNER,  Trustee  in  Bankruptcy  of 
the  Estate  of  Feldman-Selje  Corporation,  Bank- 
rupt, 

Appellee. 


^vmntvipt  of  ^ttovti 


Appeal  from  the  United  States  District  Court  for  the 

Southern  District  of  California, 

Central  Division. 


Phillips  &  Von  Orden  Co.,  870  Brannan  Street,  Son  Franclib»^lif.^5-:Sl-57       f^  |    J 

MAY  2  7  1957 

cAiii    P.  0"tlHl£N,  Cueius 


No.  15531 
^ntteb  States; 

Court  of  Appeals 

ifor  tfje  i^inti)  Circuit 


a.  ABRAMSON  and  HOWARD  MILLER, 

Appellants, 


vs. 


GEORGE  GARDNER,  Trustee  in  Bankruptcy  of 
the  Estate  of  Feldman-Selje  Corporation,  Bank- 
rupt, 

Appellee. 


l^ranscript  of  i^ecorb 


Appeal  from  the  United  States  District  Court  for  the 

Southern  District  of  California, 

Central  Division. 


Phillips  &  Van  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif. — 5-24-57 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

PAGE 

Adjudication  of  Bankruptcy 7 

Attorneys,  Names  and  Addresses  of 1 

Certificate  of  Clerk 31 

Creditors'  Involuntary  Petition  in  Bankruptcy  3 

Designation  of  Points  on  Appeal 34 

Findings,  Conclusions  and  Order  Re  Order  to 
Show  Cause  Against  Abramson  and  Miller.  .     20 

Letter  Dated  February  26,   1957  by  John  A. 
Childress    29 

Notice  of  Appeal 30 

Notice  of  Motion  to  Dismiss  Petition 16 

Points  and  Authorities 17 

Notice  of  Ruling 30 

Order  Appointing  Receiver 8 

Order  of  General  Reference 6 

Order  to   Show   Cause   on   Gr.   Abramson  and 
Howard  Miller 14 

Petition  for  Order  to  Show  Cause  Re  Setting 
Aside  of  Sale 9 

Petition  for  Review 2() 


I 


NAMES  AND  ADDRESSES  OF  ATTORNEYS 

For  Aj)pellant : 

WILLIAM  J.  TIERNAN, 

215  West  Seventh  Street,  Suite  612, 
Los  Angeles  14,  California. 

For  Appellee: 

SAMUEL  A.  MILLER, 
700  Lane  Mtge.  Bldg., 
Los  Angeles  14,  California. 


George  Gardne?-,  etc.  3 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  74412-TC 

In  the  Matter  of: 
FELDMAN-SELJE'  CORPORATION, 

Alleged  Bankrupt. 

CREDITOR'S  INVOLUNTARY  PETITION 
IN  BANKRUPTCY 

The  petition  of  Goldenberg  Plywood  &  Lumber 
Co.,  Inc.,  a  corporation.  Sand  Door  &  Plywood  Co., 
a  corporation,  and  Stahl  Lumber  Company,  Inc., 
a  corporation,  respectfully  represents  as  follows: 

I. 

That  the  alle.2,ed  bankrupt,  Feldman-Seljc  Cor- 
poration, a  California  corporation,  has  heretofore 
been  engaged  in  the  manufacturing  business  at  910 
East  Fourth  Street,  Los  Angeles,  County  of  Los 
Angeles,  State  of  Californa,  within  the  above  Judi- 
cial District  and  has  had  its  principal  place  of  busi- 
ness at  said  address  for  a  longer  portion  of  the  six 
months  immediately  preceding  the  filing  of  this 
petition  than  in  any  other  Judicial  District,  and 
owes  debts  in  an  amount  in  excess  of  $1,000.00,  and 
is  not  a  wage  earner  nor  a  person  engaged  in  farm- 
ing or  tillage  of  the  soil,  but  at  all  times  herein 
mentioned  was  a  manufacturer  operating  at  flic 
addri^ss  set  forth  in  this  allegation. 
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II. 

Til  at  your  petitioners  are  creditors  of  the  said  al- 
leged bankrupt,  having-  [2*]  provable  claims  amount- 
ing in  tlie  aggregate  of  any  securities  held  by  them 
to  the  smn  of  $500.00,  the  nature  and  amount  of 
which  are  hereinafter  more  fully  set  forth. 

III. 

That  your  petitioners,  Goldenberg  Plywood  & 
Lumber  Co.,  Inc.,  Sand  Door  &  Plywood  Co.  and 
Stahl  Lumber  Company,  Inc.,  are  each  corporations 
doing  business  within  the  State  of  California  and 
having  offices  and  places  of  business  in  the  County 
of  Los  Angeles,  State  of  California. 

IV. 

That  within  two  years  last  past  the  alleged  bank- 
rupt corporation  became  indebted  to  Goldenberg 
Plywood  &  Lumber  Co.,  Inc.,  a  corporation,  in  the 
sum  of  $3,172.79  upon  an  open  book  account  for 
goods,  wares  and  merchandise  sold  and  delivered; 
became  indebted  to  Sand  Door  &  Plywood  Co.,  a 
corporation,  in  the  sum  of  $354.26  upon  an  open- 
book  account  for  goods,  wares  and  merchandise 
sold  and  delivered;  became  indebted  to  Stahl  Lum- 
ber Company,  Inc.,  a  corporation,  in  the  sum  of 
$1,378,92  upon  an  open  book  account  for  goods, 
wares  and  merchandise  sold  and  delivered. 

That  the  alleged  bankrupt  promised  and  agreed 

to  pay  the  sums  hereinabove  indicated,  which  sums 

*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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were  and  are  the  reasonable  value  of  the  goods, 
wares  and  merchandise  sold  and  delivered  ujjon 
open  book  account.  That  all  of  said  sums  are  now 
due,  owing  and  unpaid;  that  no  part  thereof  has 
been  paid  despite  demand  for  the  payment  of  said 
sums. 

V. 
That  your  petitioners  allege  that  said  alleged 
bankrupt  is  and  was  at  all  times  herein  mentioned 
insolvent,  and  on  the  17th  day  of  September,  1956, 
it  admitted  in  writing  its  inability  to  pay  its  del)ts 
and  its  willingness  to  be  adjudged  a  bankrupt,  and 
the  written  consent  of  the  alleged  bankrupt  is  filed 
concurrently  herewith. 

Wherefore,  your  petitioners  pray  that  service  of 
this  petition,  together  with  a  subpoena,  be  made 
upon  the  alleged  bankrupt  as  provided  by  law,  and 
that  it  be  adjudged  by  the  Court  to  be  a  bankrupt 
within  the  purview  of  "The  [3]  Bankruptcy  Act." 

aOLDENBERG   PLYAVOOD   &   LUMBER   CO., 

INC.,  a  Corporation, 

By  /s/  JOSEPH  M.  GOLDENDBERG, 
Secretary-Treasurer ; 

SAND  DOOR  &  PLYWOOD  CO., 
A  Corporation; 

By  /s/  FRED  E.  KOPPLIN,  JR., 

Assistant  Secretary; 
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STAHL   LUMBER   COMPANY, 
INC., 

A  Corporation; 

By  /s/  KENNETH  W.  FINCKLER, 

Secretary-Treasurer. 

/s/  SAMUEL  A.  MILLER, 

Attorney  for  Petitioners. 

Duly  verified. 

[Endorsed] :     Filed  October  1,  1956.  [4] 


[Title  of  District  Court  and  Cause.] 

ORDER  OF  GENERAL  REFERENCE 

At  Los  Angeles,  California,  in  said  district  on 
the  1st  day  of  October,  1956 ; 

Whereas,  a  petition  was  filed  in  this  court  on  the 
1st  day  of  October,  1956,  against  Feldman-Selje 
Corporation,  alleged  bankrupt  above  named,  pray- 
ing that  it  be  adjudged  a  bankiiipt  under  the  Act 
of  Congress  relating  to  bankruptcy,  and  good  cause 
now  appearing  therefore ; 

It  is  ordered  that  the  above-entitled  proceeding 
be,  and  it  hereby  is,  referred  to  Howard  V.  Cal- 
verley,  Esq.,  one  of  the  referees  in  bankruptcy  of 
this  court,  to  take  such  further  proceedings  therein 
as  are  required  and  permitted  by  said  Act,  and  that 
the  said  Feldman-Selje  Corporation  shall  hence- 
forth attend  before  said  referee  and  submit  to  such 
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orders  as  may  be  made  by  liim  or  by  a  judge  of 
this  court  relating  to  said  bankruptcy. 

/s/  LEON  R.  YANKWICH, 

District  Judge. 

[Endorsed] :     Filed  October  1,  1956.  [6] 


[Title  of  District  Court  and  Cause.] 

ADJUDICATION  OF  BANKRUPTCY 

At  Los  Angeles,  in  said  District,  on  the  10th  day 
of  October,  1956. 

The  petition  of  Goldenberg  Plywood  &  Lumber 
Co.,  Inc.,  a  corporation.  Sand  Door  &  Plywood  Co., 
a  corporation,  and  Stahl  Lumber  Company,  Inc.,  a 
corporation,  filed  on  the  1st  day  of  October,  1956, 
that  Feldman-Selje  Corporation,  a  corporation,  and 
the  alleged  be  adjudged  a  bankiiipt  under  the  Act 
of  Congress  relating  to  bankruptcy,  bankrupt  hav- 
ing consented  to  adjudication;  and  there  being  no 
opposing  interest. 

It  is  adjudged  that  the  said  Feldman-Selje  Cor- 
poration, a  corporation,  is  a  bankrupt  under  the 
Act  of  Congress  relating  to  bankruptcy. 

/s/  HOWARD  V.  CALVERLEY, 

Referee  in  Bankruptcy. 

[Endorsed] :     Filed  October  11,  1956.  [7] 


8  G.  Ahramsoii,  ct  al.,  vs. 

[Titlo  of  District  Court  and  Cause.] 

ORDER  APPOINTING  RECEIVER 

It  ai)pearing'  to  the  undersigned  Referee  that  the 
a])pointment  of  a  receiver  is  necessar}^  to  preserve 
the  estate  of  the  above-named  bankrupt  and  to  pre- 
vent loss  thereto. 

It  is  ordered  that  George  Gardner,  of  Los  An- 
geles, in  said  district,  be,  and  he  hereby  is,  ap- 
pointed receiver  of  the  estate  of  said  bankrupt 
until  the  appointment  and  qualification  of  a  trustee 
herein;  and 

It  is  further  ordered  that  all  persons,  firms  and 
corporations,  including  the  said  bankrupt  and  all 
attorneys,  agents,  officers  and  servants  of  the  said 
bankrupt,  forthwith  deliver  to  said  receiver  all 
property  of  whatsoever  nature  and  w^heresoever 
located,  including  lands  and  buildings,  chattels, 
merchandise,  accounts,  notes  and  bills  receivable, 
drafts,  checks,  moneys,  securities,  and  all  other 
choses  in  action,  account  books,  records,  and  all 
life  and  tire  insurance  policies,  and  all  other  in- 
surance policies  in  the  possession  of  them,  or  any  of 
them,  and  owned  by  the  said  bankrupt;  and 

It  is  further  ordered  that  the  duties  and  compen- 
sation of  said  receiver  are  hereby  extended  beyond 
those  of  a  mere  custodian,  within  the  meaning  of 
Section  48  of  the  Bankruptcy  Act,  and  that  said 
receiver  be,  and  he  hereby  is,  authorized  and  em- 
powc^red  to  continue  and  carry  on  the  business  as 
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conducted  by  the  said  bankrupt,  for  a  period  of 
ten  days  from  date  hereof ;  to  take  such  proceedings 
as  may  be  necessary  to  enable  him  to  obtain  posses- 
sion of  the  property  of  said  bankrupt ;  to  prepare  a 
complete  inventoiy  of  all  the  property  of  the  said 
bankrupt  that  comes  into  his  possession;  to  collect 
all  moneys  owing  to  the  said  bankrupt  or  to  which 
he  may  be  entitled;  and,  subject  to  the  Postal  Laws 
and  Regulations  of  the  United  States,  to  receive  all 
mail  addressed  to  the  said  bankrupt ;  and 

It  is  further  ordered  that  before  enterin"'  upon 
his  duties  said  receiver  shall  furnish  a  bond  in  the 
sum  of  $2500.00,  with  a  sufficient  surety  or  sureties, 
to  be  approved  by  the  Court. 

Dated:  October  12,  1956. 

/s/  HOWARD  V.  CALVERLEY, 
Referee  in  Bankruptcy.  [8] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  ORDER  TO  SHOW  CAUSE 
RE  SETTING  ASIDE  OF  SALE 

The  Petition  of  George  Gardner  represents  to 
this  Court  that  he  is  the  duly  appointed,  qualified 
and  acting  Receiver  in  Bankruptcy  of  the  above- 
named  bankrupt  corporation,  which  was  adjudicated 
a  bankrupt  on  an  Involuntary  Petition  in  Bank- 
ru|)tcy  filed  against  it  on  October  1st,  1956. 


U)  G.  Ahramson,  et  al.,  vs. 

Tliat  your  Petitioner  is  informed  and  believes, 
and  upon  such  information  and  belief  alleo:es,  that 
one  G.  Abramson,  as  Assignee  of  the  claims  of  Me- 
ridian Furniture  Co.,  Inc.,  and  Style  Laminates, 
Tnc.  caused  a  suit  to  be  filed  in  the  Superior  Court 
of  the  State  of  California  in  and  for  the  County  of 
Los  Angeles,  being  No.  665-581,  against  the  above- 
named  bankrupt,  on  or  about  August,  24th,  1956, 
and  that  subsequently,  and  to  Avit,  on  or  about  Au- 
gust 27th,  1956,  the  said  G.  Abramson  caused  the 
Marshal  of  the  Municipal  Court  of  Los  Angeles  to 
levy  a  Writ  of  Attachment  upon  the  place  of  busi- 
ness of  the  above-named  bankrupt,  at  904  East 
4th  St.,  Los  Angeles,  California,  and  to  place  a 
keeper  therein.  That  subsequently,  on  or  about  Sep- 
tember 7th,  1956,  said  Plaintiff  obtained  a  judg- 
ment by  default  against  the  said  bankrupt,  and 
caused  a  Writ  of  Execution  to  be  placed  in  the 
hands  of  said  Marshal  of  the  Municipal  Court,  and 
that  pursuant  to  said  Writ  of  Execution,  the  said 
Marshal  caused  certain  office  furniture,  work  in 
process,  and  supplies,  the  exact  description  being 
unknown  to  your  Receiver,  to  be  offered  for  sale 
on  September  12th,  1956,  and  did  purj^ort  to  sell 
said  items  above  mentioned  to  the  said  Plaintiff*, 
G.  Abramson,  for  the  crediting  by  the  said  Plain- 
tiff of  the  sum  of  $500.00  upon  the  judgment  so 
held  by  her. 

That  your  Receiver  is  further  informed  and  be- 
lieves, and  upon  such  information  and  belief  alleges, 
that  the   said  G.   Abramson  did   [9]   subsequently 
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offer  said  itt'ins  above  mentioned  to  one  Howard 
Miller,  of  5341  Garden  Grove,  Tarzana,  California, 
for  the  sum  of  $500.00  cash,  which  smii  was  paid 
to  her  by  the  said  Howard  Miller,  That  your  Re- 
ceiver is  informed  and  believes,  and  upon  such  in- 
foimation  and  belief  alleges,  that  the  said  G. 
Abramson  is  holding  the  said  $500.00  to  be  delivered 
to  whomsoever  the  Court  may  find  to  be  entitled  to 
receive  it. 

That  your  Receiver  is  informed  and  believes,  and 
upon  such  information  and  belief  alleges,  that  the 
items  so  attempted  to  be  sold  were  never  removed 
from  the  premises  of  the  bankru])t,  and  that  your 
Receiver  foimd  them  in  said  premises  w^hen  your 
Receiver  took  possession,  and  that  your  Receiver 
is  now^  in  possession  of  them. 

That  your  Receiver  is  informed  and  believes,  and 
upon  such  information  and  belief  alleges,  that  the 
items  so  attempted  to  be  sold  for  the  sum  of  $500.00, 
are  of  the  value  of  over  $1,500.00,  and  youi'  Re- 
ceiver is  also  informed  and  believes,  and  upon  such 
information  and  belief  alleges,  that  the  said  Plain- 
tiff, G.  Abramson,  knew  of  the  insolvent  condition 
of  the  said  bankrupt  at  the  time  of  the  said  execu- 
tion sale,  and  is  asserting  that  her  said  attachment 
and  execution  w^ere  for  the  benefit  of  all  creditors. 

That  if  allow^ed  to  stand,  the  said  execution  sale 
would  be  preferential  so  far  as  the  said  G.  Abram- 
son is  concerned;  that  the  lien  obtained  by  the  at- 
tachment nnd  (execution  was  a  lien  obtained  bv  leoal 


V2  G.  Ahrainson,et  al.,vs. 

proceedings,  within  four  months  of  bankruptcy, 
upon  property  of  the  bankrupt,  and  at  a  time  when 
the  bankrupt  was  insolvent,  and  would  have  been 
void  as  against  the  Trustee  in  Bankruptcy  to  be 
appointed  herein,  had  not  the  purported  sale  taken 
place.  That  the  title  attempted  to  be  asserted  by 
the  said  G.  Abramson  is  not  the  title  of  a  bona  fide 
purchaser,  for  the  reason  that  no  consideration  was 
paid  except  the  giving  of  a  credit  on  the  judgment, 
which  would  be  a  preference. 

That  so  far  as  the  said  Howard  Miller  is  con- 
cerned, his  said  title  was  acquired  by  a  private  tran- 
saction between  himself  and  the  said  (1.  Abramson, 
and  not  at  a  judicial  sale,  and  that  therefore,  by 
the  terms  of  Section  67-A-3  of  the  Bankiiiptcy  Act, 
Ills  title  is  valid  only  to  the  extent  of  the  consider- 
ation which  he  paid,  to  wit,  the  sum  of  $500.00,  [10] 
which  the  said  G.  Abramson  stands  ready  to  refund 
to  him. 

That  rental  on  the  Bankrupt's  premises  amounts 
to  almost  $600.00  per  month,  and  that  it  is  impera- 
tive that  your  Receiver  dispose  of  the  assets  of  this 
estate  and  remove  from  said  premises  as  quickly 
as  possible,  to  avoid  further  loss.  That  your  Re- 
ceiver has  demanded  that  the  said  G.  Abramson  and 
Howard  Miller,  and  each  of  them,  give  up  and 
surrender  to  your  Receiver  any  title  which  they  or 
either  of  them  may  assert  in  the  said  property,  so 
that  your  Receiver  may  proceed  to  sell  the  same, 
but  that  the  said  Howard  Miller  refuses  to  sur- 
render jiis  claims  of  title,  and  the  said  G.  Abramson 
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refuses  to  surrender  her  claims  of  title  unless  it  shall 
be  found  that  the  said  Howard  Miller  has  no  valid 
claim  of  title. 

Wherefore,  your  Receiver  prays  that  an  Order 
to  Show  Cause  be  issued  herein,  directed  to  (1) 
Gr.  Al^ramson,  whose  address  is  c/o  Stanley  J.  Fish- 
man,  Esq.,  416  West  8th  St.,  Los  An.oeles,  14,  Cali- 
fornia, her  attorney  of  record,  and  (2)  Howard 
Miller,  whose  address  is  5341  Garden  Grove  Ave., 
Tarzana,  California,  and  whose  Attorney  is  W.  J. 
Tiernan,  Esq.,  215  W.  7th  St.,  Suite  1314,  Los  An- 
geles, 14,  California,  and  that  they  and  each  of 
them  be  ordered  and  directed  to  be  and  appear  be- 
fore this  Court  at  its  Courtrooms,  on  a  day  certain, 
then  and  there  to  show  cause  if  any  they  or  either 
of  them  may  have,  why  it  should  not  be  ordered 
and  decreed  that  the  purported  execution  sale  to 
said  G.  Abramson  is  i:»referential  and  void  as 
against  the  Trustee  to  be  appointed  herein,  and 
why  it  should  not  be  set  aside;  and  why  it  should 
not  be  ordered  and  decreed  that  the  claim  of  title 
asserted  by  the  said  Howard  Miller  is  valid  only 
to  the  extent  of  the  consideration  which  he  paid 
for  said  property,  to  wit,  the  sum  of  $500.00;  and 
why  it  should  not  be  ordered  and  decreed  that  the 
said  G.  Abramson  must  refund  to  the  said  Hovv-ard 
Miller  the  said  $500.00  being  now  held  by  her  as 
aforesaid,  and  that  thereupon  the  said  Howard 
Miller  shall  have  no  further  right,  title  or  interest 
in  or  to  the  said  property  involved;  and  why  the 
Receiver  herein  should  not  be  authorized  and  di- 
rected to  sell  all  of  the  said  property  as  an  asset 
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of  this  bankrupt  estate,  free  and  clear  of  the  [11] 
claims  of  the  said  G.  Abramson  and  the  said  How- 
ard ^filler,  or  anyone  claiming  by  or  under  them 
or  either  of  them;  and  for  such  other  and  further 
relief  as  to  the  Court  may  seem  fit  and  proper  in 
the  premises. 

/s/  GEORGE  GARDNER, 

Receiver  in  Bankruptcy. 

Duly  verified. 

[Endorsed] :     Filed  October  19,  1 956.  [1 2] 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  ON  G.  ABRAMSON 
AND  HOWARD  MIIJ.ER 

Upon  reading  and  filing  the  verified  Petition  of 
George  Gardner,  Receiver  herein,  good  cause  ap- 
])earing, 

It  Is  Ordered,  That  G.  Abramson,  (whose  ad- 
dress is  c/o  Stanley  J.  Fishman,  Esq.,  416  West 
8th  St.,  Los  Angeles,  14,  California,  her  attorney 
of  record),  and  Howard  Miller,  (whose  address  is 
5341  Garden  Grove  Ave.,  Tarzana,  California,  and 
also  c/o  his  attorney,  AV.  J.  Tiernan,  Esq.,  215  West 
7th  St.,  Suite  1314,  Los  Angeles  14,  California)  and 
each  of  them,  be  and  appear  before  this  Court,  at  its 
Courtrooms,  339  Federal  Bldg.,  Los  Angeles,  Cali- 
fornia, on  the  25th  day  of  October,  1956,  at  2:00 
o'clock  p.m.,  then  and  ther(^  to  show  cause,  if  any 
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they  or  either  of  them  may  have,  why  the  prayer  of 
the  Receiver's  Petition  should  not  be  granted. 

It  Is  Further  Ordered,  That  a  certified  copy  of 
tliis  Order  to  vShow  Cause,  together  with  a  copy 
of  the  Petition  on  w^hich  the  same  is  based,  be 
served  upon  the  said  Respondents  and  each  of  them, 
either  personally,  or  by  Certified  Mail,  Return  Re- 
ceipt Requested,  at  least  two  (2)  days  prior  to  the 
date  set  for  the  hearing  of  this  Order  to  Show 
Cause,  time  for  service  being  shortened  accordingly. 

It  Is  Further  Ordered  That  if  ser\dce  by  Cer- 
tified Mail  is  made,  it  shall  be  sufficient  to  address 
the  Respondent  G.  Abramson  c/o  Stanley  J.  Fish- 
man.  Esq.,  416  West  8th  St.,  Los  Angeles  14,  Cali- 
fornia, and  to  address  the  Res])ondent  Howard 
Miller  at  his  home  address,  5341  Garden  Grove 
Ave.,  Tarzana,  California,  and  to  also  send  a  copy 
of  said  Order  to  Show  Cause  together  with  copy 
of  the  said  Petition,  by  ordinary  mail,  to  his  said 
attorney,  W.  J.  Tiernan,  Esq.,  215  West  7th  St., 
Suite  1314,  Los  Angeles  14,  California. 

Dated:  October  19,  1956. 

/s/  HOWARD  V.  CALVERLEY, 

Referee  in  Bankruptcy. 

[Endorsed] :     Filed  October  19,  1956.  [13] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO 
DISMISS  PETITION 

To  George  Gardner,  Receiver. 

You  will  please  take  notice  that  the  undersigned 
will,  as  counsel  for  the  respondents,  move  the  court 
for  an  order  dismissing  the  petition  re  setting  aside 
of  sale. 

This  motion  will  be  made  before  the  Honorable 
Howard  V.  Calverley,  Referee  in  Bankruptcy,  at 
his  courtroom  in  the  Federal  Building,  Tem])le  and 
Spring  Streets,  Los  Angeles,  California,  October 
25,  1956,  at  the  hour  of  two  o'clock  p.m.,  or  as 
soon  thereafter  as  said  matter  may  be  heard. 

Said  motion  will  be  made  and  will  be  based  upon 
this  Notice  of  Motion,  the  allegations  of  the  afore- 
said petition  and  upon  the  groimds  that  said  peti- 
tion does  not  state  a  claim  as  against  these  respond- 
ents and  upon  the  ground  that  the  receiver  is  not 
a  qualified  person  to  bring  such  procedings,  and 
upon  the  third  ground  that  the  court  has  no  juris- 
diction over  these  respondents  or  the  property 
which  is  the  subject  of  said  petition. 

/s/  WILLIAM  J.  TIERNAN, 

Attorney  for  Respondents.  [14]  j 
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Points  and  Authorities 

Point  I:  A  Receiver  in  Bankruptcy  Is  a  Mere 
Custodian  and  Has  No  Title  to  Property. 

The  allegations  of  the  petition  show  that  the  same 
is  filed  on  behalf  of  a  receiver  rather  than  a  trustee. 
The  receiver  is  attempting  to  establish  title  to  prop- 
erty as  well  as  to  recover  the  sum  of  money  al- 
leged to  be  a  preference.  In  neither  case  is  the 
receiver  a  proper  judicial  officer  to  bring  such  an 
action.  Pending  the  qualification  of  a  trustee,  a 
receiver  is  a  mere  custodian  of  property. 

The  foregoing  point  was  decided  by  Judge  Yank- 
wicii  of  this  district  in  the  matter  of  Club  New 
Yorker,  30  Am.  B.  R.  (N.S.),  Page  650,  where  the 
court  said,  at  Page  654: 

^' There  can  be  no  summary  turnover  at  the 
behest  of  a  receiver  in  bankruptcy.  In  re  Fuller 
(CCA.  2d  Cir.,  1923)  2  Am.  B.  R.  (N.S.) 
149,  294  F  71;  In  re  Oliver  (B.C.,  Mich.,  1924), 
4  Am.  B.  R.  (N.S.)  590,  298  F  671.  Rightly  so, 
because  the  receiver  in  bankruptcy  takes  no 
title  to  the  property.  He  is  a  mere  custodian 
until  trustee  takes  charge  following  adjudica- 
tion. And  while  he  may  take  over  property  as 
to  which  there  is  no  dispute,  he  is  not  entitled 
to  take  possession  of  any  property  against 
which  a  claim  of  title  is  made  bv  others." 
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Point  II :  A  Judgment  Creditor  Is  a  Bona  Fide 
Purchaser  at  Execution  Sale. 

The  facts  show  that  the  respondents  purchased 
personal  property  at  execution  sale  prior  to  the 
filing  of  a  bankruptcy  petition.  Good  faith  and  lack 
of  knowledge  of  any  pending  bankruptcy  proceed- 
ing show  that  the  respondent  is  a  bona  fide  pur- 
chaser. 

This  has  been  decided  in  California  in  the  case 
of  Pepin  vs.  [15]  Strickland  (1931)  299  P.  557. 
114  CA  32. 

It  has  also  ])een  decided  that  the  purchaser  of 
personal  property  at  an  execution  sale  is  entitled 
to  the  immediate  possession  thereof.  (See  Sections 
698-699  of  CCP  of  the  State  of  California  and  see 
the  case  of  Holm  vs.  Overholt  (1932),  6  P.  2d  76, 
214  C  431. 


Point   III:    The   Bankruptcy   xVct   Itself   Protects 
Bona  Fide  Purchasers  at  a  Jurisdictional  Sale. 

Section  67a  (3)  of  the  Bankruptcy  Act  dealing 
with  property  subject  to  a  jurisdictional  lien  pro- 
vides : 

"That  the  title  of  a  bona  fide  purchaser  of 
such  property  shall  be  valid  but  if  such  title 
is  acquired  otherwise  than  at  a  judicial  sale 
held  to  enforce  such  lien,  it  shall  be  valid  only 
to  the  extent  of  the  present  consideration  paid 
for  such  property." 
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It  is  particularly  true  that  where  the  transaction 
and  the  sale  have  been  completed  prior  to  the  filing 
of  the  bankruptcy  petition  no  lien  exists  for  the 
ti*ustee  to  set  aside  under  Section  67a.  In  such  a 
situation  the  trustee  has  only  the  remedy  of  reach- 
ing the  proceeds  of  the  sale  in  the  hands  of  a 
creditor  under  the  provisions  of  Section  60  of  the 
Act;  i.e.,  to  recover  a  preference. 

This  is  the  position  taken  by  Collier  on  Bank- 
ruptcy in  Volume  IV  at  Page  164: 

"But  if  the  transaction  is  com2:)lete,  so  far 
as  the  creditor  is  concerned,  at  the  time  the 
petition  is  filed,  then  no  lien  remains  for  Sec- 
tion 67a  to  affect  (citing  cases).  Yet  the  trustee 
may  be  able  in  some  cases  to  reach  the  pro- 
ceeds of  the  sale  in  the  hands  of  the  court 
officer  making  it.  Or,  the  creditor  may  be  sub- 
jected to  a  plenary  suit  for  the  recovery  of 
the  ])roi)erty  or  its  [16]  purchase  price  paid  to 
him  as  a  recovei'able  preference  under  Sec- 
tion 60." 

Respectfully  submitted, 

/s/  WILLIAM  J.  TIERNAN, 

Attorney  for  Respondents. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  October  24,  1956.  [17] 
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In  the  District  Court  of  the  ITnited  States  for  the 
Soutlierii  District  of  California,  Central  Division 

No.  74412— TC 

In  the  Matter  of 

FELDMAN-SELJE  CORPORATION,  a  Corpo- 
ration, 

Bankrui)t. 

FINDINGS,  CONCLUSIONS,  AND  ORDER  RE 
ORDER  TO  SHOW  CAUSE  AGAINST 
ABRAMSON  AND  MILLER 

The  Receiver  herein,  George  Gardner,  having  filed 
herein  his  duly  verified  Petition  for  Order  to  Show 
Cause  Re  Setting  Aside  of  Sale,  and  an  Order  to 
Show  Cause  having  been  duly  issued  thereon  di- 
rected to  G.  Abramson  and  to  Howard  Miller,  and 
each  of  them,  as  Respondents,  and  the  matter  com- 
ing on  duly  to  be  heard  on  October  25th,  1956,  at 
2:00  ]).m.,  the  Receiver  appearing  in  propria  per- 
sona, and  the  Respondent  G.  Abramson  appearing 
by  her  Attorney,  Stanley  J.  Fishman,  Esq.,  and  the 
Respondent  Howard  Miller,  appearing  by  his  At- 
torney, ^y.  J.  Tiernan,  Esq.,  and  the  said  Respond- 
ents through  W.  J.  Tiernan,  Esq.,  having  moved 
the  Court  for  an  Order  dismissing  the  Petition  Re 
Setting  Aside  of  Sale,  and  the  Court  having  heard 
the  evidence  in  connection  with  the  Motion  as  well 
as  the  evidence  in  connection  with  the  Order  to 
Show  Cause,  and  being  fully  advised  in  the  prem- 
ises, nov:  finds  th(^  following  facts: 
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Findings  of  Fact 

The  Court  finds  that  except  as  herein  modified, 
the  facts  set  forth  in  the  Receiver's  Petition  are 
true. 

Til  at  the  said  Receiver,  George  Gardner,  is  in  pos- 
session of  all  of  the  property  involved  in  this  con- 
troversy, and  that  neither  of  the  Respondents  is  in 
possession  thereof. 

That  the  property  involved  in  this  controversy 
is  of  the  value  of  $1,700.00,  as  found  by  the  Court 
Appraiser;  and  that  the  sum  of  $500.00  is  not  a  fair 
consideration  for  the  ])roperty  involved  in  this  con- 
troversy. 

That  the  Respondent  G.  Abramson,  as  Assignee  of 
the  claims  of  Meridian  Furniture  C'o.,  Inc.,  and 
Style  Laminates,  Inc.,  caused  a  suit  to  be  filed  in 
the  Superior  Court  of  the  State  of  California  in 
and  for  the  County  of  Los  Angeles,  being  No.  QQ'r)- 
581,  against  the  above-named  [19]  bankrupt,  on  or 
about  August  24th,  1956,  and  that  subsequently,  and 
to  wit,  on  or  about  August  27th,  1956,  the  said  G. 
Abramson  caused  the  Marshal  of  the  Municipal 
Court  of  Los  Angeles  to  levy  a  Writ  of  Attachment 
upon  the  j^lace  of  business  of  the  above-named  bank- 
rupt, at  904  East  4th  St.,  Los  Angeles,  California, 
and  to  place  a  keeper  therein;  and  that  subse- 
quently, on  or  about  September  7th,  1956,  said 
Plaintiff  obtained  a  judgment  by  default  against 
the  said  bankrupt,  and  caused  a  Writ  of  Execution 
to  be  j)laced  in  the  hands  of  the  said  Marshal  of  the 
Municipal  Court,  and  that  pursuant  to  said  Wi'it 
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of  Exocutioii,  the  said  Marshal  caused  certain  work 
in  process  and  supplies  (being  the  items  listed  as 
''Supplies  and  Stock"  in  the  Receiver's  Inventory 
on  file  herein,  and  being  the  property  in  controversy 
herein),  to  be  offered  for  sale  on  September  12th, 
1956,  and  did  purport  to  sell  said  items  to  the  said 
Plaintiff,  CI.  Abrarason,  for  the  crediting  by  her  of 
th(^  sum  of  $500.00  upon  the  judgment  so  held  by 
her.  And  the  Court  further  finds  that  the  said  Re- 
spondent G.  Abramson  did  subsequently  attempt  to 
sell  the  said  property  in  controversy  to  the  Respond- 
ent Howard  Miller  for  the  sum  of  $500.00  cash,  and 
executed  a  Bill  of  Sale  to  said  Howard  Miller.  And 
that  the  said  Respondent  G.  Abramson  is  holding 
the  said  $500.00  to  be  delivered  to  whomsoever  the 
Court  may  find  is  entitled  to  receive  it. 

I'bat  the  lien  obtained  through  the  said  attach- 
ment and  the  said  execution,  was  a  lien  upon  prop- 
erty of  the  bankrupt,  obtained  by  legal  proceedings, 
within  four  months  of  bankruptcy,  and  at  a  time 
when  the  bankrupt  was  then  insolvent. 

That  the  pro]>erty  in  controversy  was  never  re- 
moved from  the  premises  of  the  bankrupt,  and  that 
on  or  about  October  1st,  1956,  an  Tnvohmtary  Pe- 
tition in  Bankruptcy  was  filed  against  the  bank- 
rupt and  said  bankrupt  was  adjudicated  on  or  about 
October  10th,  1956,  and  when  the  Receiver  took  pos- 
session of  the  premises  of  the  said  bankrupt,  the 
property  in  controversy  was  still  there,  and  the  Re- 
ceiver took  possession  thereof,  and  is  now  in  pos- 
session. 
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That  at  the  time  the  Respondent  G.  Abramson 
caused  the  Attacliment  to  be  levied,  and  at  all  times 
thereafter,  the  bankmpt  was  wholly  [20]  insolvent, 
and  that  the  said  Respondent  G.  Abramson  not  only 
had  reasonable  cause  to  believe,  but  had  actual 
knowledge  of  said  fact ;  and  that  the  said  Respond- 
ent (t.  Abramson  knew  when  she  attempted  to  pur- 
chase the  said  property  at  said  execution  sale  by 
giving  a  credit  of  $500.00  on  her  judgment,  that 
she  was  obtaining  a  preference  over  other  creditors 
of  the  same  class,  and  knew  that  in  the  event  of 
bankruptcy  within  four  months  of  such  attem])ted 
preferential  purchase,  she  would  b(^  required  to  sur- 
rend(^r  the  said  preference;  and  that  therefore,  she 
was  not  a  bona  fide  purchaser  at  said  judicial  sale, 
but  was  attempting  to  obtain  a  preference  over 
other  creditors  of  the  same  class. 

That  the  purported  sale  by  the  Respondent  G. 
Al)ranison  to  the  Respondent  Howard  Miller,  was  a 
private  sale  and  not  a  judicial  sale;  and  that  the 
$500.00  paid  by  Respondent  Howard  Miller  was  not 
the  fair  equivalent  value  of  said  property ;  and  that 
the  title  obtained  by  said  Howard  Miller  is  valid 
only  to  the  extent  of  the  $500.00  which  he  paid ;  and 
that  upon  the  return  to  him  of  said  $500.00,  he  has 
no  further  right,  title  or  interest  in  or  to  any  of  the 
property  in  controversy. 

And  from  the  foregoing  facts,  the  Court  con- 
cludes : 
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Conclusions  of  Law 

The  Court  concludes  that,  being  in  possession  of 
the  property  in  controversy,  the  Court  has  sum- 
mary jurisdiction  to  determine  all  of  the  questions 
of  title  to  said  property  advanced  by  said  Respond- 
ents and  each  of  them. 

That  the  Motion  to  Dismiss  should  be  denied. 

That  when  the  Respondent  G.  Abramson  at- 
tempted to  purchase  the  property  in  controversy 
for  the  giving-  of  a  credit  of  $500.00  upon  her  judg- 
ment, she  was  attempting  to  obtain  a  preference 
over  other  creditors  of  the  same  class,  which  prefer- 
ence this  Court  has  the  right  to  summarily  set  aside. 

That  so  far  as  the  transaction  between  Respond- 
ent G.  Abramson  and  Respondent  Howard  Miller 
is  concerned,  since  the  $500.00  paid  by  Miller  was 
not  the  fair  equivalent  value  of  the  said  property, 
the  purported  sale  only  transferred  to  the  said  How- 
ard Miller  the  title  to  the  [21]  property  subject  to 
the  right  of  the  Bankruptcy  Court  to  set  aside  the 
attempted  preference  obtained  by  the  said  G. 
Abramson,  and  that  the  title  of  said  Howard  Miller 
is  only  valid  to  the  extent  of  the  $500.00  which  he 
paid,  and  which  he  is  entitled  to  have  returned  to 
him. 

The  Court  further  concludes  that  the  said  Re- 
spondent G.  Abramson  should  be  ordered  to  refund 
the  said  $500.00  which  she  is  holding,  to  the  said 
Howard  Miller. 
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The  Court  further  concludes  that  the  title  to  the 
property  in  controversy  is  vested  in  the  Trustee  to 
be  hereafter  appointed  in  this  matter,  and  is  an 
asset  of  this  bankrupt  estate,  free  and  clear  of  the 
claims  of  the  Respondents  G.  Abramson  and  How- 
ard Miller,  or  either  of  them,  and  anyone  claim- 
ing- Iw  or  undei'  them  or  either  of  them. 

That  the  prayer  of  the  Receiver's  Petition  should 
be  granted,  and  that  the  Receiver  should  be  permit- 
ted to  include  the  property  in  controversy,  in  the 
Auction  Sale  of  the  assets  of  this  estate  which  sale 
has  heretofore  been  authorized  by  this  Court  to  save 
excessive  rental  expense. 

Wherefore,  It  Is  Ordered,  That  the  Motion  to 
Dismiss  be,  and  the  same  is  hereby  denied;  that  the 
prayer  of  the  Receiver's  Petition  be  and  the  same 
is  h.ereby  granted,  and  that  the  property  in  con- 
troversy is  the  property  of  this  bankrupt  estate, 
free  and  clear  of  any  claim  or  lien  on  the  part  of 
the  said  Respondents  G.  Abramson  and  Howard 
Miller,  or  either  of  them,  or  of  anyone  claiming  by 
or  under  them  or  either  of  them. 

It  Is  Further  Ordered,  That  the  $500.00  being 
he] (I  by  the  Respondent  G.  Abramson,  is  the  prop- 
erty of  the  Respondent  Howard  Miller,  and  the 
said  Respondent  G.  Abramson  is  hereby  ordered  and 
directed  to  forthwith  pay  over  said  $500.00  to  the 
said  Howard  Miller. 

It  Is  Further  Ordered,  That  the  Receiver  b(»  and 
he  is  hereby  authorized  and  directed  to  include  tlie 


26  G.  Abramson,  et  al.,  vs. 

property  in  controversy,  in  the  Auction  Sale  being 
conducted  on  Noveml)er  Tth,  1956,  but  is  directed  to 
keep  [22]  the  proceeds  from  the  sale  of  such  items 
in  controversy,  separate  from  the  other  moneys  of 
this  estate  until  this  Order  shall  become  final,  or 
\intil  the  further  Order  of  this  Court. 

Bated :  November  6,  1956. 

/s/  HOWARD  Y.  CALVERLEY, 
Referee  in  Bankruptcy. 

Approved  as  to  form. 

W.  J.  TIERNAN  and 
STANLEY  J.  FISHMx\N, 

By  /s/  WILLIAM  J.  TIERNAN, 

Attorneys  for  Respondents. 

[Endorsed] :     Filed  November  6,  1956.  [23] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW 
The  verified  petition  of  Gr.  Abramson  and  Howard 
Miller  respectfully  represents  to  the  court: 

I. 

That  on  or  about  the  7th  day  of  November,  1956, 
the  Honorable  Howard  V.  Calverley  made  and  en- 
tered an  order  in  these  proceedings  as  follows : 

"Wherefore,  It  Is  Ordered,  That  the  Motioi 
to  Dismiss  be,  and  the  same  is  hereby  denied 


George  Gardner,  etc.  27 

that  the  prayer  of  the  Receiver's  Petition  be 
and  the  same  is  hereby  granted,  and  that  the 
property  in  controversy  is  the  property  of  tlie 
bankrupt  estate,  free  and  clear  of  any  claim  or 
lien  on  the  part  of  the  said  Respondents  G. 
Abramson  and  Howard  Miller,  or  either  of 
them,  or  of  anyone  claiming  by  or  under  them, 
or  either  of  them. 

"It  Is  Further  Ordered,  That  the  $500.00 
being  held  by  the  Respondent  G.  Abramson,  is 
the  property  of  the  Respondent  Howard  Miller, 
and  the  said  Respondent  G.  Abramson  is  hereby 
ordered  and  directed  [24]  to  forthwith  pay  over 
said  $500.00  to  the  said  Howard  Miller. 

"It  Is  Further  Ordered,  That  the  Receiver 
be  and  he  is  hereby  authorized  and  directed 
to  include  the  property  in  controversy,  in  the 
Auction  Sale  being  conducted  on  November  7th, 
1956,  but  is  directed  to  keep  the  proceeds  from 
the  sale  of  such  items  in  controversy,  separate 
from  the  other  moneys  of  this  estate  until  this 
Order  shall  become  final,  or  until  the  further 
Order  of  this  Court." 

II. 

That  your  petitioners  are  aggrieved  by  said  Order 
and  complain  of  certain  errors  in  respect  thereto 
as  follows,  to  wit: 

(1)  That  the  motion  to  dismiss  the  petition  of 
the  Receiver  for  the  grounds  set  forth  in  said  mo- 
tion should  have  been  granted. 
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(2)  That  the  Respondent  Abramson  is  and  was  a 
bona  fide  purchaser  of  the  personal  property  in- 
volved, having  purchased  the  same  at  a  judicial 
sale  before  the  filing  of  a  bankruptcy  proceedings 
or  any  knowledge  with  respect  thereto. 

(3)  That  the  Respondent  Miller  was  and  is  a    j 
bona   fide   purchaser   for  value   of  the   same   per- 
sonalty,   who    also    purchased    without    notice    or 
knowledge  of  any  defect  in  any  title  from  his  trans- 
ferror. 

(4)  That  the  entire  transaction  having  been 
com])leted  before  bankruptcy,  there  was  no  lien  for 
the  bankruptcy  court  to  set  aside  but  only  a  void- 
able preference  to  recover  the  sum  of  $500.00. 

III. 

Petitioners  respectfully  request  that  the  Honor-  ■ 
able  Referee  forw^ard  with  his  certificate  the  follow-  , 
ing  documents: 

(1)  The  petition  of  the  Receiver  re  Setting 
Aside  Sale. 

(2)  The  Order  to  Show  Cause  on  Gr.  Abramson 
and  Howard  Miller. 

(3)  The  order  appointing  a  receiver. 

(4)  The  Notice  of  Motion  to  Dismiss  the  peti- 
tion. [25] 

(5)  The  affidavit  of  Service. 

(6)  A  Reporter's  transcript  of  the  hearing  held 
on  October  25,  1956,  at  2 :00  p.m. 

(7)  The  Findings  of  Fact,  Conclusions  of  Law 
and  Order  re  O.  Abramson  and  Howard  Miller. 
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(8)  This  petition  for  review. 

(9)  All  exhibits  introduced  into  evidence. 

/s/  WILLIAM  J.  TIERNAN, 

Attorney  for  Respondents. 

Duly  verified. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]:     Filed  November  15,  1956.  [26] 


February  26,  1957. 
Mr.  Samuel  A.  Miller, 

'I    Attorney  at  Law, 
700  Lane  Mtge.  Bldg., 
Los  Angeles  14,  Calif. 

1 1   Mr.  William  J.  Tiernan, 
i     Vttorney  at  Law, 
215  W.  7th  St.— Suite  612, 
Los  Angeles  14,  Calif. 

(Tentlemen : 

Re:  74412— TC  Bkcy.,  Feldman-Selje  Corp., 
Bankrupt. 

On  the  Court's  own  motion,  an  order  has  been 
entered  this  day  affirming  the  Findings  and  con- 
clusions of  the  Referee  on  the  hearing  heretofore 
heard  and  taken  under  submission. 

JOHN  A.  CHILDRESS, 
Clerk.  [28] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  RULING 

To  G.  Abramson  and  Howard  Miller,  and  to  AYil- 
liam  J.  Tienian,  Their  Attorney: 

You  and  Each  of  You  Will  Please  Take  Notice 
that  the  Honorable  Thurmond  Clarke,  United 
States  District  Judge,  did  on  the  26th  day  of  Feb- 
ruary, 1957,  enter  an  Order  affirming  the  Findings 
and  Conclusions  of  Referee  Howard  V.  Calverley 
on  your  Petition  for  Review  heretofore  heard  and 
taken  under  submission  by  the  Honorable  Thur- 
mond Clarke,  United  States  District  Judge,  under 
date  of  February  25,  1957,  and  you  and  each  of  you 
Avill   govern  yourselves  accordingly. 

Dated:  February  27,  1957. 

/s/  SAMUEL  A.  MILLER, 

As  Attorney  for  Trustee. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  Februaiy  28,  1957.  [29] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Clerk  of  the  United  States  District  Couii;, 
and  to  George  Gardner,  Trustee  in  Bank- 
ruptcy, and  to  His  Attorney,  Samuel  A.  Miller: 

You  and  Each  of  You  Will  Please  Take  Notice : 
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That  the  undersigned  as  Counsel  for  the  parties 
named  herein  does  hereby  give  notice  of  appeal  in 
manner  following,  to  wit: 

I. 

Tliat  the  parties  taking  this  appeal  are  G.  Abram- 
son  and  Howard  Miller. 

II. 

That  the  judgment,  order,  or  rule  appealed  from 
is  the  judgment  or  ruling  of  the  Honorable  Thur- 
mond Clarke,  entered  and  made  on  the  Court's  own 
motion  on  or  about  February  26,  1957,  which  said 
order,  judgment  or  ruling  affirmed  the  Findings  of 
Fact,  Conclusions  of  Law,  and  Order,  Judgment, 
or  Ruling  of  the  Honorable  Howard  V.  Calverley 
made  by  said  Referee  on  or  about  the  7th  day  of 
November,  1956.  [31] 

III. 

That  the  Court  to  which  this  appeal  is  taken  is 
the  United  States  Court  of  Appeals  for  the  9th 
Circuit. 

/s/  WILLIAM  J.  TIERNAN, 
Attorney  for  G.  Abramson  and  Howard  Miller,  Ap- 
pellants 

[Endorsed]  :     Filed  March  13,  1957.  [32] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Court,  hereby  certify  that  the  items  listed  below 
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constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  the  ahove-entitled  cause: 

A.  The  foregoing  pages  numbered  1  to  35,  in- 
clusive, containing  the  original  Petition  in  Bank-  - 
ruptcy;  Order  of  General  Reference;  Adjudication 
of  Bankruptcy;  Order  Ap23ointing  Receiver;  Peti- 
tion for  Order  to  Show  Cause  re  Setting  Aside  of 
Sale;  Order  to  Show  Cause  on  G.  Abramson  and 
Howard  Miller;  Motion  &  Notice  of  Motion  to 
Dismiss  Petition  &  Points  &  Authorities  (together 
with  Affidavit  of  Service  by  Mail) ;  Findings,  Con- 
clusions, and  Order  re  Order  to  Show  Cause  against 
Abramson  and  Miller;  Petition  for  Review;  Notifi- 
cation of  entry  of  affirmation  of  Findings  &  Con- 
clusions, etc. ;  Notice  of  Ruling ;  Notice  of  Appeal ; 
Designation  of  Record  and  Points  on  Appeal. 

B.  1  volume  of  reporter's  transcript  of  proceed-, 
ings  for  October  25,  1956. 

C.  Respondent  Miller's  exhibit  1. 

I  further  certify  that  my  fee  for  ]:)reparing  the 
foregoing  record  amoimting  to  $1.60,  has  been  paid 
by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  18th  day  of  April,  1957. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 

/s/  CHARLES  E.  JONES, 
Deputy. 
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[Endorsed]:  No.  15531.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  G.  Abramson  and 
Howard  Miller,  Appellants,  vs.  George  Gardner, 
Trustee  in  Bankruptcy  of  the  Estate  of  Feldman- 
Selje  Corporation,  Bankrupt,  Appellee.  Transcript 
of  Record.  Appeal  from  the  United  States  District 
Court  for  the  Southern  District  of  California,  Cen- 
tral Division. 

Filed  April  19,  1957. 

Docketed:  April  26,  1957. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  C'oui't  of  Appeals 
for  the  Ninth  Circuit 

No.  15531 

In  the  Matter  of: 

FELDMAN-SELJE  CORP., 

Bankrupt. 

DESIGNATION  OF  POINTS  ON  APPEAL 

1.  Were  the  proceedings  instituted  by  the  Trus- 
tee under  Section  67  of  the  Bankruptcy  Act  proper  *? 

2.  Did  the  appellant,  Abramson,  acquire  title 
to  the  personal  property  at  the  execution  sale? 

3.  Did  the  appellant,  Howard  Miller,  acquire 
title  to  the  personal  property  from  Abramson'? 

4.  Should  the  proceedings  have  been  instituted 
under  Section  60  of  the  Bankruptcy  Act  to  recover 
a  preference  rather  than  to  invalidate  a  lien  under 
Section  67? 

5.  Can  the  tiling,  of  a  bankruptcy  divest  Abram- 
son or  Miller  of  title  once  acquired? 

6.  Is  the  appellant,  Abramson,  a  bona  fide  pur- 
chaser of  the  property? 

7.  Are  sales  at  execution  excluded  from  the 
operation  of  Sections  60  and  67  of  the  Bankruptcy 
Act? 

Dated:    April  25,  1957. 

/s/  AVILLIAM  J.  TIERNAN, 

Attorney  for  the  Appellant. 

[Endorsed]:     Filed  April  26,  1957. 


Docket  No.  15532 


For  the  Nmtli  Circiiit 


Arthur  L.  Lawrence  and  Alma  P.  Lawrence 

Petitioners- Appellants 
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OPINION  BELOW 


The  opinion  of  the  Tax  Court  in  cause  No.  53929  is 
found  in  the  transcript  (R.  35-51)  and  is  officially  re- 
ported as  27  T.C.  No.  82. 

JURISDICTION 

Jurisdiction  of  this  court  is  based  on  a  petition  for 
review  (R.  52-53)  of  a  decision  of  the  Tax  Court  of 
the  United  States  entered  January  31,  1957  (R.  51), 
declaring  a  deficiency  in  appellants'  1948  federal  in- 
come tax  in  the  amount  of  $2,931.14,  plus  interest  (R. 
51).  The  appellants'  1948  Federal  Income  Tax  Return 
was  filed  in  the  collector's  office  in  Los  Angeles,  Cali- 
fornia, and  the  petitioners  reside  within  the  jurisdic- 
tion of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit.  Jurisdiction  of  this  court  is  invoked 
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pursuant  to  U.S.C.  Title  26,  §7482 (a).  The  venue  is 
established  by  U.S.C.  Title  26,  §7482(b)(l).^ 

QUESTIONS  PRESENTED 

1.  Should  the  Commissioner  be  allowed  to  extend  the 
statute  of  limitations  period  for  assessment  and  col- 
lection from  three  years  to  five  years  by  use  of  §275 (c) 
of  Internal  Revenue  Code  of  1939,  as  amended  ? 

2.  Can  the  Tax  Court  properly  refuse  to  follow  a 
clear  and  unequivocal  decision  of  the  Court  of  Appeals 
to  which  the  taxpayer  has  the  right  to  appeal  because 
of  his  residence  and  place  of  filing  his  federal  income 
tax  return  ? 

STATUTES  AND  REGULATIONS  INVOLVED 

The  statutes  involved  in  this  case  are  §275 (a)  and 
§275 (c)  of  the  Internal  Revenue  Code  of  1939,  as 
amended,  which  state  as  follows: 

"Sec.   275.  Period   of  Limitation   UroN   As- 
sessment AND  Collection. 

"Except  as  provided  in  section  276 — 
"(a)  General  Rule. — The  amount  of  income 
taxes  imposed  by  this  chapter  shall  be  assessed 
within  three  years  after  the  return  was  filed,  and 
no  proceeding  in  court  without  assessment  for  the 
collection  of  such  taxes  shall  be  begun  after  the 
expiration  of  such  period. 


^  (b)  Venue. — 
(1)  In  general. — Except  as  provided  in  paragraph  (2) ,  such  decisions 
may  be  reviewed  by  the  United  States  Court  of  Appeals  for  the  circuit 
in  which  is  located  the  office  to  which  was  made  the  return  of  the  tax 
in  respect  of  which  the  liability  arises,  or,  if  no  return  was  made,  then 
by  the  United  States  Court  of  Appeals  for  the  District  of  Columbia. 
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"  (c)  Omission  from  Gross  Income. — If  the  tax- 
payer omits  from  gross  income  an  amount  properly 
includible  therein  which  is  in  excess  of  25  per 
centum  of  the  amount  of  gross  income  stated  in 
the  return,  the  tax  may  be  assessed,  or  a  proceed- 
ing in  court  for  the  collection  of  such  tax  may  be 
begun  without  assessment,  at  any  time  within  5 
years  after  the  return  was  filed." 

STATEMENT  OF  THE  CASE 

The  facts  in  this  case  are  stipulated  (R.  16-34). 
There  was  no  testimony  taken  before  the  Tax  Court 
and  the  matter  was  submitted  on  written  briefs  with- 
out oral  argument.  The  facts  may  be  summarized  as 
follows : 

The  appellants  are  husband  and  wife  and  as  such 
they  filed  a  joint  federal  income  tax  return  for  1948 
with  the  Collector  of  Internal  Revenue,  Los  Angeles, 
California,  on  May  31,  1949,  pursuant  to  extensions 
agreed  to  between  appellants  and  respondent.  The  re- 
spondent's Notice  of  Deficiency  was  not  mailed  until 
May  10,  1954,  nearly  five  years  after  the  filing  of  the 
original  return.  The  only  question  presented  to  the 
Tax  Court  by  the  appellants  was  whether  the  Com- 
missioner should  be  allowed  to  extend  the  statute  of 
limitations  period  for  assessment  and  collection  from 
three  years  to  five  years  by  use  of  §275 (c)  of  Internal 
Revenue  Code  of  1939,  as  amended. 

The  respondent  Commissioner  assessed  a  deficiency 
on  the  theory  that  the  taxpayers  had  improperly  re- 
ported the  amount  of  long-term  capital  gain  received 
upon  the  distribution  of  assets  in  the  liquidation  of 
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Midway  Peerless  Oil  Company  on  December  15,  1948 
(R.  33-34).  This  asserted  deficiency  was  then  stated  by 
the  Commissioner  to  be  a  25%  omission  from  gross 
income  thus  extending  the  statute  of  limitations  to  five 
years  so  that  Commissioner's  assessment  of  tax  on 
May  10,  1954,  would  be  valid  (R.  17,  R.  33-34). 

The  item  of  income  received  by  appellants  which  was 
in  dispute  for  the  year  1948  concerned  the  amount  of 
long-term  capital  gain  derived  by  appellant,  Arthur 
L.  Lawrence,  upon  the  distribution  in  complete  liquida- 
tion of  Midway  Peerless  Oil  Company  on  December  15, 
1948  (R.  17).  The  appellant,  Arthur  L.  Lawrence,  had 
acquired  2,111  shares  of  Midway  Peerless  Oil  Company 
stock  on  April  7,  1942,  which  amounted  to  4.342094% 
of  the  outstanding  stock  (R.  17).  Upon  dissolution  of 
Midway  Peerless  Oil  Company  on  December  15,  1948, 
the  appellant,  Arthur  L.  Lawrence,  received  his  inter- 
est in  the  form  of  a  participating  royalty  plus  other 
items  consisting  of  an  interest  in  leasehold  equipment, 
buildings-employee  cottages,  and  inventories,  plus  cash 
and  other  assets  (R.  29,  33). 

The  taxpayer  in  reporting  his  1948  income  listed  the 
capital  gain  received  upon  the  dissolution  of  Midway 
Peerless  Oil  Company  on  Schedule  D  of  Form  1040 
(R.  27),  and,  in  addition,  on  the  face  of  Schedule  D 
referred  to  an  attached  schedule  (A)  (R.  27).  On  Note 
A  attached  to  Schedule  D,  the  appellants  itemized  the 
total  assets  distributed  by  Midway  Peerless  Oil  Com- 
pany and  reported  the  appraised  value  of  the  assets 
distributed  (R.  29).  On  this  same  Note  A  immediately 
under  the  description  of  the  assets  distributed,  the  ap- 


pellants  explained  their  method  of  reporting  the  value 

of  the  lease  as  follows  (R.  30)  : 

"Item  1 — Lease  is  not  readily  marketable  and 
has  no  ascertainable  market  value.  Based  upon 
the  decision  Agnes  F.  Smith,  Plaintiff,  v.  Harry 
C.  Westover,  Defendant,  48-2,  U.S.T.C.  par.  9351, 
affirmed  by  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  173  Fed.2d  91  based  upon  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  Burnet  v.  Loga/n  (X-1  CB  345),  future 
payments  will  be  returned  as  capital  gains  if  and 
when  received." 

Immediately  below  the  explanation  concerning  Item 
1,  the  taxpayer  computed  the  value  received  during 
1948  by  appellant,  Arthur  L.  Lawrence.  Taking  the 
items  taxpayer  had  received,  with  the  exception  of  the 
lease  which  had  been  previously  explained,  he  sub- 
tracted therefrom  the  basis  of  the  stock  to  arrive  at  a 
realized  long-term  gain  for  calendar  year  1948  (R.  30). 
Taxpayer  then  took  the  figures  for  total  value  received 
and  for  basis  of  stock  and  inserted  these  figures  in  the 
proper  cokmms  on  the  face  of  Schedule  D  (R.  27).  Tax- 
payer then  combined  these  figures  with  the  other  capital 
gains  and  losses  received  by  the  taxpayer  on  Schedule 
D,  computed  the  amount  of  long-term  capital  gain  to 
be  taken  into  account  on  page  2  of  the  tax  return  (R. 
19),  and  entered  that  amount  in  computing  taxpayer's 
total  receipts  on  page  1  of  the  Federal  Income  Tax 
Return  (R.  18). 

The  figures  reported  by  the  taxpayer  on  Schedule  D, 
Note  A  (R.  29-30),  agree  with  the  figures  used  by  the 
respondent  Conunissioner  in  his  Notice  of  Deficiency, 
with  the  exception  that  taxpayer  listed  the  value  of  the 


A.  L.  Lawrence  distributive  share  of  the  oil  lease  at 
$19,484.15  whereas  the  respondent  Commissioner  listed 
this  value  at  $20,104.18  (R.  33).  The  respondent  Com- 
missioner's assessment  of  deficiency  was  based  on  re- 
spondent's determination  that  the  interest  of  appel- 
lant in  the  lease  distributed  to  him  had  an  ascertain- 
able fair  market  value  (R.  31-34). 

The  only  issue  decided  by  the  Tax  Court  and  here  to 
be  reviewed  by  this  court  is  the  applicability  of  §275 (c) 
of  the  Internal  Revenue  Code  of  1939,  as  amended,  to 
extend  the  normal  three-year  statute  of  limitations  to 
five  years. 

SPEanCATION  OF  ERRORS 

Appellants  rely  upon  the  following  errors  of  the 
court  below : 

1.  The  Tax  Court  erred  in  entering  judgment  for 
the  respondent  Commissioner  of  Internal  Revenue  in 
Cause  No.  53929  in  that  such  decree  is  not  supported 
by  its  findings  of  fact. 

2.  The  Tax  Court  erred  in  deciding  that  on  its  find- 
ings of  fact  the  proposed  federal  income  tax  deficiency 
against  appellants  for  the  year  1948  was  not  barred  byj 
§275 (a)  of  Internal  Revenue  Code  of  1939,  as  amended, 
for  the  reason  that  the  period  of  limitations  was  nol 
extended  by  §275  (c)  of  said  code. 

3.  The  Tax  Court  erred  in  refusing  to  follow  the] 
previous  decisions  of  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  where  it  was  held  that  th( 
extension  of  the  statute  of  limitations  from  three  to| 
five  years  pursuant  to  §275 (c)  of  Internal  Revenue 


Code  of  1939,  as  amended,  does  not  apply  where  tax- 
payer makes  a  full  disclosure  of  income  on  his  return 
and  takes  into  account  all  of  his  gross  receipts  in  com- 
puting his  federal  income  tax. 

4.  The  Tax  Court  erred  in  failing  to  enter  a  decision 
that  there  was  no  deficiency  in  federal  income  tax  due 
from  appellants  for  the  calendar  year  1948. 

SUMMARY  OF  ARGUMENT 

The  deficiency  of  taxpayers  for  1948  is  barred  by 
the  statute  of  limitations,  since  the  Notice  of  Deficiency 
was  mailed  more  than  four  years  from  the  date  on 
which  taxpayers'  return  was  filed  and  the  five-year 
period  of  limitations  expressed  in  §275 (c)  of  Internal 
Revenue  Code  of  1939,  as  amended,  does  not  apply.  The 
taxpayers  made  a  full  disclosure  of  all  income  and 
gross  receipts  received  by  taxpayers  and  a  full  explana- 
tion of  the  legal  principles  involved  in  their  method 
of  reporting.  The  legislative  history  of  §275  (c)  shows 
that  Congress  did  not  intend  it  to  apply  in  the  case 
where  taxpayer  fully  reported  the  gross  income 
amounts  received  and  used  said  amounts  in  the  compu- 
tations and  summarizations  required  by  the  Federal 
Income  Tax  Return  forms  supplied  by  the  Commis- 
sioner. 

All  of  the  appellate  courts  recently  reviewing  the 
situation  where  a  taxpayer  fully  reports  his  gross  in- 
come but  differs  from  the  Conunissioner  in  the  legal 
application  of  the  income  tax  to  these  receipts,  have 
held  that  §275  (c)  is  not  applicable.  The  position  of  the 
taxpayer  is  also  supported  by  the  most  recent  pro- 
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nouncements  on  the  subject  from  the  Court  of  Claims 
and  by  the  district  courts  which  have  considered  the 
matter. 

The  Tax  Court  should  follow  a  controlling  decision 
of  the  circuit  to  which  the  appeal  of  the  taxpayer  will 
lie.  The  Courts  of  Appeal  reviewing  Tax  Court  deci- 
sions which  have  ignored  the  controlling  decisions  of 
said  courts  have  uniformly  held  that  the  Tax  Court 
should  follow  the  controlling  decision  of  the  appellate 
court  to  which  taxpayer's  appeal  will  lie. 

ARGUMENT 

I.  The  Facts  Establish  That  the  Taxpayer  Did  Not  Omit 
from  Gross  Income  an  Amount  Properly  Includible 
Therein  in  Excess  of  25%  of  the  Amount  of  Gross 
Income  Stated  in  the  Return 

The  question  involved  in  this  case  is  a  very  simple 
and  direct  one.  Did  appellant  omit  from  his  statement 
of  gross  income  contained  in  his  return  more  than  25% 
of  his  gross  income  ? 

A.   Burden  of  proof  of  omission  is  on  the  Commissioner. 

The  respondent  Commissioner  in  this  case  must 
establish  this  omission  because  respondent  Commis- 
sioner delayed  in  assessing  the  deficiency  until  nearly 
five  years  after  the  filing  of  appellants'  return,  and 
unless  Commissioner  can  establish  a  five-year  excep- 
tion to  the  statute  of  limitations  the  assessment  of  de- 
ficiency is  barred  by  §275 (a)  of  Internal  Revenue  Code 
of  1939,  as  amended. 

The  burden  of  j)i*oving  that  the  statute  of  limita- 
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tions  should  be  extended  is  upon  the  respondent  Com- 
missioner. As  stated  in  C.  A.  Reis  v.  Commissioner,  1 
T.C.  9, 12,  affirmed  sub  silentio,  142  F.2d  902  (6th  Cir.)  : 
' '  The  board  has  held  many  times  in  accord  with 
general  law  37  C.J.  124,  that,  where  the  respond- 
ent relies  upon  an  exception  to  a  statute  of  limita- 
tion he  has  the  burden  of  proving  facts  to  establish 
such  exceptions.  (Citations  omitted.)  In  general, 
therefore,  the  respondent  has  the  burden  of  proof 
of   establishing   an   exception   to   the   three-year 
limitation. ' ' 

B.   The  taxpayers  did  not  omit  25%   of  their  gross 
receipts. 

§275 (c)  of  Internal  Revenue  Code  of  1939,  as 
amended,  uses  clear  language.  It  is  entitled  '^ Omission 
from  Gross  Income."  The  word  "omit"  is  the  key 
word  in  this  section  and  is  decisive  of  its  meaning  and 
intent.  There  is  nothing  devious,  mysterious  or  am- 
biguous about  the  word  "omit."  Webster's  New  In- 
ternational Dictionary  (Second  Edition  Unabridged — 
1950)  defines  "omit"  as: 

"To  leave  out  or  umnentioned;  not  to  insert, 
include,  or  name." 

Funk  &  Wagnall's  New  "Standard"  Dictionary  of 
the  English  language  (Standard  Edition  1947)  defines 
"omit"  as: 

"To  fail  to  include,  insert,  or  mention;  leave  out, 
pass  over ;  overlook ;  drop ;  as  to  omit  an  important 
fact." 

This  is  the  only  meaning  of  the  word  "omit."  This 
word  has  been  considered  many  times  by  the  court,  not 
because  of  its  meaning  so  much  as  its  application  to 
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various  circumstances  by  the  Conunissioner.  In  the 
case  of  Eivald  v.  Commissioner,  141  F.2d  750,  752 
(CCA.  6),  the  court  defines  "omit"  as  meaning  "dis- 
regard, to  fail,  forbear,  neglect  to  mention,  or  fail  to 
insert  or  include."  See  also  cases  cited  in  footnote  1, 
page  67,  of  Slaff  v.  Commissioner  of  Internal  Revenue, 
220  F.2d  65  (9th  Cir.  1955).  In  using  the  word  "omit," 
Congress  was  not  attempting  to  write  into  the  statute 
some  obscure  or  unknown  meaning,  nor  was  Congress 
attempting  to  merely  set  up  some  type  of  mathematical 
formula  for  the  extending  of  the  normal  statute  of 
limitations  from  three  to  five  years.  As  will  be  pointed 
out  hereafter.  Congress  was  undoubtedly  attempting 
to  extend  the  statute  of  limitations  to  those  cases  where 
the  taxpayer  "failed  to  disclose  in  his  return"  or 
where  a  taxpayer  was  "so  negligent  as  to  leave  out." 
See  Preliminary  Report  of  Subcommittee  of  Commit- 
tee on  Ways  and  Means,  73rd  Congress,  Second  Ses- 
sion, p.  21. 

It  is  true,  as  stated  in  the  Tax  Court  opinion  in  this 
case,  that  the  Tax  Court  has  consistently  applied  the 
five-year  period  of  limitations  regardless  of  how  honest 
the  mistake  and  regardless  of  the  possibility  that  some- 
where in  the  return  or  papers  attached  to  it  informa- 
tion was  given  to  the  Commissioner  concerning  the 
transaction  giving  rise  to  the  omitted  income  (see  Tax 
Court  Opinion,  R.  40).  It  is  equally  as  true  that  not 
one  of  the  courts  of  appeal  which  have  recently  been 
called  upon  to  review  the  Tax  Court  on  this  matter 
have  supported  the  Tax  Court.  These  courts  have  taken 
the  position  that  the  word  "omit"  as  used  in  the  statute 
means  the  taxpayer  must  have  failed  to  include  the 
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matter  in  the  computation  of  his  income  in  order  for  it 
to  constitute  an  omission. 

The  appellants  urge  that  the  decision  of  the  Tax 
Court  is  incorrect  wherein  it  is  stated  that  taxpayers 
made  a  computation  of  their  income  and  "omitted  from 
gross  income  an  amount  properly  includible  therein 
which  is  in  excess  of  25%  of  the  amount  of  gross  in- 
come stated  in  the  return"  (R.  40).  When  an  examina- 
tion is  made  of  the  appellants'  1948  Federal  Income 
Tax  Return  1040  (R.  18-30),  it  can  readily  be  seen  that 
there  is  no  one  place  on  the  Federal  Income  Tax  Re- 
turn where  a  figure  representing  gross  income  can  be 
inserted.  The  figure  used  for  adjusted  gross  income  on 
page  3  of  the  return  which  is  used  in  the  computation  of 
net  income,  is  the  composite  figure  carried  over  from 
Item  6,  page  1.  This  figure  of  adjusted  gross  income  is 
composed  of  the  total  amount  of  wages,  salaries,  bo- 
nuses, commissions  and  other  compensation  and  the 
total  amount  of  dividends  and  interest,  together  with 
an  adjusted  amount  of  income  from  sources  such  as 
capital  gains,  or  a  business  or  other  sources,  which  is 
computed  and  correlated  on  page  2  of  the  tax  return 
(R.  18-19).  Page  2  contains  columns  for  insertion  of 
figures  from  Schedules  C  and  D,  which  are  figures  ob- 
tained as  a  result  of  computations  made  on  those  sched- 
ules. The  appellants  in  this  case,  as  shown  by  Note  A 
and  Schedule  D  of  their  return  (R.  27-31),  reported 
gross  income  on  Schedule  D  in  the  only  manner  pos- 
sible to  report  income  from  the  type  of  interest  that 
they  were  reporting.  The  Tax  Court  itself  has  recog- 
nized that  there  is  no  one  place  for  gross  income  in  a 
very  similar  tax  case  involving  Schedule  E  of  a  1945 
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tax  return.  In  Voai  Bergh  v.  Commissioner,  18  T.C. 

518,  at  p.  521,  the  court  stated : 

"Curiously  enough,  there  is  no  item  on  the  In- 
dividual Income  Tax  Return  Form  expressed  as 
indicating  'gross  income.'  It  cannot  hence  be  ar- 
gued that  the  mere  failure  to  insert  the  figure  at 
any  designated  place  in  the  return  constitutes  its 
omission  from  'gross  income.'  Line  5  of  the  return 
at  which  point  the  total  of  the  income  items  ap- 
pears is  characterized  on  page  3  of  the  return  as 
'Adjusted  Gross  Income.'  A  reference  to  §22 (n), 
Internal  Revenue  Code,  demonstrates  that  gross 
income  and  adjusted  gross  income  are  not  the 
same."  j 

The  Tax  Court,  in  the  Van  Bergh  case,  supra,  held 
that  a  petitioner  availing  himself  of  the  benefits  of 
§107  of  the  Internal  Revenue  Code  of  1939,  as  amended, 
did  not  omit  from  gross  income  any  part  of  the  com- 
pensation affected  by  entering  the  amounts  received 
on  Schedule  E,  and  therefore  held  that  the  three-year 
statute  of  limitations  and  not  the  five-year  statute  of 
limitations  applied. 

The  appellant  in  this  case  has  not  omitted  from  gross 
income  any  amoimts,  as  shown  by  Schedule  D  and  Note 
A  of  his  1948  Federal  Income  Tax  Return  (R.  27-31). 
The  taxpsii^er  made  a  full  disclosure  and  took  into  ac- 
count income  from  all  sources  in  completing  his  tax 
return  in  the  only  manner  possible  without  abandoning 
his  clearly  revealed  legal  position.  As  stated  by  this 
Court  of  Appeals  in  the  case  of  Slaf  v.  C ommissioTier , 
220  F.2d  65  (9th  Cir.  1955)  at  page  68: 

"How  such  a  plain  statement  can  be  construed 
as  an  omission  is  difficult  for  us  to  understand 
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under  the  circumstances.  We  feel  that  under  the 
many  and  varied  applications  of  §275 (c)  Internal 
Revenue  Code,  there  were  no  omissions  in  the  case 
at  bar,  and  find  no  occasion  to  further  torture  the 
meaning  of  the  word  'omit'." 

II.  A.  Legislative  History  Establishes  that  Congress  In- 
tended the  Word  "Omission"  to  Apply  to  a  Failure  to 
Disclose  Receipts 

The  provision  of  the  statute  which  eventually  be- 
came §275  (c)  originated  in  a  subcommittee  of  the  Ways 
and  Means  Connnittee  of  the  House  of  Representatives 
of  the  73d  Congress.  The  subcommittee  originally  pro- 
posed that  failure  of  taxpayers  to  disclose  large 
amounts  of  gross  income  should  subject  such  taxpay- 
ers to  a  complete  suspension  of  the  statute  of  limita- 
tions and  that  a  change  should  be  written  into  what 
was  then  §276  relating  to  fraud  and  failure  to  file  re- 
turns stating  that  large  omissions  from  gross  income 
were  to  carry  no  period  of  limitation  on  assessment.  In 
proposing  such  an  additional  provision,  the  subcom- 
mittee said  in  part  as  follows : 

"Your  subcommittee  is  of  the  opinion  that  the 
limitation  period  on  assessments  should  also  not 
apply  to  certain  cases  where  the  taxpayer  has  un- 
derstated his  gross  income  on  his  return  by  a  large 
amount,  even  though  fraud  with  intent  to  evade 
tax  cannot  be  established.  It  is,  therefore,  recom- 
mended that  the  statute  of  limitations  shall  not 
apply  where  the  taxpayer  has  failed  to  disclose  in 
his  return  an  amount  of  gross  income  in  excess  of 
25%  of  the  amount  of  the  gross  income  stated  in 
the  return.  The  Government  should  not  be  penal- 
ized when  a  taxpayer  is  so  negligent  as  to  leave 
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out  items  of  such  magnitude  from  his  return.'' 
Preliminary  Report  of  The  Subcommittee  of  the 
Conunittee  on  Ways  and  Means,  73d  Congress,  2d 
Session,  p.  21.  (Dec.  4,  1933) 

Prior  to  a  hearing  before  the  full  committee,  the 
acting  Secretary  of  the  Treasury,  Henry  Morgenthau, 
Jr.,  issued  a  statement  regarding  the  preliminary  re- 
port of  the  subcommittee,  stating  at  page  17: 

"(27)  Understatement  of  gross  income.  The 
Treasury  is  of  the  opinion  that  such  a  provision 
would  cause  considerable  confusion  in  the  closing 
of  cases  and  would  result  in  widespread  uncer- 
tainty as  to  when  a  tax  liability  is  or  is  not  closed 
by  the  running  of  the  statute  of  limitations." 
(Statement  of  the  Acting  Secretary  of  the  Treas- 
ury, on  Preliminary  Report  73rd  Cong.  2nd  Ses- 
sion, p.  17) 

The  provision  concerning  this  section  was  reported 
out  of  the  House  of  Representatives  as  follows : 

"§276 (a).  No  return  or  false  return:  The  pres- 
ent law  permits  the  government  to  assess  the  tax 
without  regard  to  the  statute  of  limitations  in 
case  of  failure  to  file  a  return  or  in  case  of  a  fraudu- 
lent return.  The  change  in  this  section  continues 
this  policy,  but  enlarges  the  scope  of  this  provi- 
sion to  include  cases  wherein  the  taxpayer  under- 
states gross  income  on  his  return  by  an  amount 
which  is  in  excess  of  25%  of  the  gross  income 
stated  in  the  return.  It  is  not  believed  that  taxpay- 
ers who  are  so  negligent  as  to  leave  out  of  their 
return  items  of  such  magnitude  should  be  ac- 
corded the  privilege  of  pleading  the  bar  of  the 
statute."  (House  Report  No.  704,  accompanying 
H.R.  7835,  73d  Congress,  2d  Session,  p.  35) 
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From  the  above  statements,  it  is  obvious  that  the 
House  Committee  and  its  subcommittee  were  attempt- 
ing to  extend  the  statute  of  limitations  in  those  cases 
where  the  taxpayer  failed  to  disclose  a  receipt  of  sub- 
stantial size  even  though  fraudulent  intent  could  not  be 
established. 

The  Treasury  Department  representatives  and  the 
Congressmen  discussing  this  matter  before  the  sub- 
committee clearly  indicated  that  this  provision  was 
directed  at  those  taxpayers  who  did  not  report  their 
gross  receipts.  In  testimony  before  the  House  Ways 
and  Means  Committee,  the  following  individuals  made 
this  purpose  clear  (See  House  Hearings  on  Revenue  Re- 
visions before  the  Committee  on  Ways  and  Means,  73d 
Congress,  2d  Session,  at  p.  149). 

Mr.  Roswell  Magill  of  the  Treasury  Department 
stated : 

"The  Subcommittee  suggestion  there  is  that  in 
the  event  a  taxpayer  does  not  disclose  in  his  return 
an  amount  in  excess  of  25%  of  the  gross  income 
which  he  states  in  his  return,  that  there  should  be 
no  Statute  of  Limitations  upon  it;  and  the  argu- 
ment is  that  when  a  taxpayer  has  been  negligent 
to  that  extent  it  is  fair  to  assess  the  tax  against 
him  at  any  time  *  *  * 

"We  have  a  recommendation  which  would,  I  be- 
lieve, operate  to  get  at  the  same  thing  in  a  little 
different  way — that  a  taxpayer,  to  be  required  to 
file  returns  when  his  gross  receipts  are  $10,000.00 
or  over ;  and  with  the  consequence  that  if  he  does 
not,  then  he  could  be  assessed  at  any  time." 

In  the  discussion  with  Roswell  Magill,  Congressman 
Jere  Cooper  of  the  Subcommittee  said  (House  Hear- 
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ings  on  Revenue  Revisions  before  the  Committee  on 
Ways  and  Means,  73d  Congress,  2d  Session,  at  p.  149)  : 
"Cooper:  What  we  really  had  in  mind  was  just 
this  kind  of  a  situation:  Assume  that  a  taxpayer 
left  out,  say,  a  million  dollars;  he  just  forgot  it. 
We  felt  that  whenever  we  found  that  he  did  that 
we  ought  to  get  the  money  on  it,  the  tax  on  it. 

Magill:  I  will  not  argue  against  you  on  that 
score. 

Cooper  :  In  other  words,  if  a  man  is  so  negligent 
and  so  forgetful,  or  whatever  the  reason  is,  that  he 
overlooks  an  item  amounting  to  as  much  as  25% 
of  his  gross  income,  then  we  simply  ought  to  have 
the  opportunity  of  getting  the  tax  on  that  amount 
of  money." 

And  shortly  thereafter  the  following  occurred  (House 
Hearings,  Supra,  p.  154)  : 

"Congressman  Samuel  B.  Hill: 

"Now  this  matter  of  the  Statute  of  Limitations 
not  running  against  an  item  exceeding  25%  of  the 
gross  income  of  the  taxpayer,  contemplates,  of 
course,  that  there  has  been  a  return  made,  but  he 
simply  omitted  from  that  return  a  certain  large 
part  of  his  income  ? 

Mr.  Magill:  That  is  true  *  *  *." 

After  the  bill  was  reported  from  the  House,  it  was 
considered  by  the  Senate  and  reported  out  of  the  Sen- 
ate as  follows. 

' '  The  present  law  permits  the  government  to  as- 
sess the  tax  without  regard  to  the  statute  of  limita- 
tions in  case  of  failure  to  file  a  return  or  in  case  of 
a  fraudulent  return.  The  House  Bill  continues  this 
policy,  but  enlarges  the  scope  of  this  provision  to 
include  cases  wherein  the  taxpayer  understates 
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gross  income  on  his  return  by  an  amount  which  is 
in  excess  of  25%  of  the  gross  income  stated  in  the 
return.  Your  committee  is  in  general  accord  with 
the  policy  expressed  in  this  section  of  the  House 
Bill.  However,  it  is  believed  that  in  case  of  a  tax- 
payer who  makes  an  honest  mistake,  it  would  be 
unfair  to  keep  the  statute  open  indefinitely.  For 
instance,  a  case  might  arise  where  taxpayer  failed 
to  report  a  dividend  because  he  was  erroneously 
advised  by  the  officers  of  the  corporation  that  it 
was  paid  out  of  capital  or  he  might  report  as  in- 
come for  one  year  an  item  of  income  which  prop- 
erly belonged  in  another  year.  Accordingly  your 
committee  has  provided  for  a  five-year  statute  of 
limitation  in  such  cases.  This  amendment  also  ne- 
cessitates a  change  in  §276 (a)  of  the  bill."  (Senate 
Report  No.  558  to  accompany  H.R.  7835,  73d  Con- 
gress, 2d  Session,  pp.  43-44) 

This  matter  was  then  referred  to  conference,  and 
House  of  Representatives  conference  report  No.  1385 
to  accompany  H.R.  7835  of  the  73d  Congress,  2d  Ses- 
sion, at  p.  25,  stated  as  follows : 

"Amendments  Nos.  117  and  121 :  The  House  Bill 
provided  that  there  should  be  no  statute  of  limita- 
tions in  case  the  taxpayer  omits  from  gross  income 
an  amount  properly  includible  therein  which  is  in 
excess  of  25%,  of  the  gross  income  stated  in  the  re- 
turn. Amendment  No.  121  strikes  out  this  provi- 
sion and  amendment  No.  117  substitutes  a  period 
of  limitation  of  five  years  after  the  filing  of  the 
return.  The  House  recedes. ' ' 

From  an  analysis  of  the  above  legislative  history,  it 
is  clear  that  Congress  unmistakably  was  limiting  the 
scope  of  this  section  to  the  situation  of  "leaving  out," 
"failing  to  mention,"  or  "not  naming."  The  basic  test 
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was  negligence  of  the  taxpayer  in  omitting  to  report  f 
items  of  income,  and  there  is  not  the  slightest  indication 
that  Congress  intended  that  the  exception  it  was  cre- 
ating should  apply  to  the  situation  where  the  taxpayer 
fully  stated  each  and  every  item  of  his  total  income  and 
then  used  the  items  reported  to  compute  his  net  tax-  | 
able  income. 

II.  B.  Section  6501(e)(1)(A)  of  Internal  Revenue 
Code  of  1954  Did  Not  Make  a  Change  in  the  Law  with 
Regard  to  "Omissions" 

The  Tax  Court  in  its  opinion  (R.  41-43)  states  that 
§6501(e)  (1)(A)  (ii)  of  the  Internal  Revenue  Code  of 
1954  supports  the  view  consistently  taken  by  the  Tax 
Court  regarding  Sec.  275(c)  of  the  Internal  Revenue 
Code  of  1939,  and  further  states  that  the  Ninth  Circuit 
in  Slaff  V.  Commissioner,  220  F,2d  65,  67  (9th  Cir. 
1955)  recognized  that  the  1954  legislation  changed  the 
existing  law.  The  Tax  Court  is  incorrect  in  both  in- 
stances in  that  the  1954  Revenue  Code  did  not  change 
the  existing  law  nor  did  the  Ninth  Circuit  so  state. 

A  reference  to  the  cases  cited  in  Section  III  of  this 
brief  indicates  that  the  existing  law  other  than  in  the 
Tax  Court  had  established  that  "omission"  meant  the 
failure  of  the  taxpayer  to  disclose  items  of  income  in 
his  return.  The  case  at  bar  is  a  very  good  example  of  the 
reason  for  the  passage  of  this  section  of  the  Internal 
Revenue  Code  of  1954.  The  Commissioner  had  con- 
sistently refused  to  follow  the  mandate  of  the  various 
Courts  of  Appeal,  the  Court  of  Claims,  and  various 
District  Courts  in  the  plain  use  of  the  word  "omit,' 
and  the  Tax  Court  had  consistently  sustained  the  Com-l 
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missioner's  position  even  though  faced  with  controlling 
contrary  decisions  in  the  Appellate  Courts.  The  tax- 
payers had  consistently  prevailed  in  the  Courts  of  Ap- 
peal and  the  Commissioner  did  not  appeal  these  deci- 
sions to  the  Supreme  Court,  which  meant  that  in  each 
case  the  Conunissioner  could  force  the  taxpayer  to  liti- 
gate through  the  Court  of  Appeals  with  the  consequent 
loss  of  time  and  expense  before  the  taxpayer  could  take 
advantage  of  the  established  law  of  the  Circuit.  It  is 
little  wonder  that  Congress  determined  that  a  clarify- 
ing statutory  change  should  be  made  in  the  wording  of 
the  section  to  protect  taxpayers  from  this  situation. 

An  examination  of  Sec.  6501  of  Internal  Revenue 
Code  of  1954  sustains  the  above  argument.  Sec.  6501 
first  states  the  general  rule  applying  to  omission  from 
gross  income  in  language  identical  to  that  of  former 
§275  except  for  using  the  more  commonly  used  "per- 
cent" in  place  of  "per  centiun."  The  section  then  ex- 
tends the  assessment  period  from  five  years  to  six,  and 
for  purposes  of  clarifying  the  general  rule  two  sub- 
paragraphs entitled  (i)  and  (ii)  are  added.  These  sub- 
paragraphs are  not  added  as  a  proviso  but  are  solely 
for  the  purpose  of  clarifying  the  terms  used  in  the  gen- 
eral rule  which  was  not  changed. 

In  defining  "omission,"  section  (ii)  defines  an  omis- 
sion as  follows : 

' '  In  determining  the  amount  omitted  from  gross 
income,  there  shall  not  be  taken  into  account  any 
amount  which  is  omitted  from  gross  income  stated 
in  a  return  if  such  amount  is  disclosed  in  the  re- 
turn, or  in  a  statement  attached  to  the  return,  in 
a  manner  adequate  to  apprise  the  Secretary  or 


20 

his  delegates  of  the  nature  and  amount  of  such 
item. ' ' 

This  court  of  appeals  in  the  case  of  Slaff  v.  Commis- 
sioner, 220  P.2d  65  (9th  Cir.  1955)  did  not  state  that 
this  section  ' '  changed ' '  the  existing  law  but  rather  that 
the  problem  was  solved  for  those  cases  arising  in  the 
future.  This  is  indicated  by  the  court's  language  on 
page  67  as  follows : 

"The  word  'omit'  has  been  the  source  of  much 
litigation.  While  the  meaning  of  the  word  has  not 
been  in  dispute,  its  application  to  various  circum- 
stances by  the  Commissioner  has  created  much  liti- 
gation as  well  as  confusion  over  said  Section  75(c), 
Internal  Revenue  Code. 

"Congress  in  the  Revenue  Code  of  1954,  26 
U.S.C.A.,  has  solved  this  problem  for  our  guidance 
in  the  future  when  it  stated  in  Section  6501(e)  in 
part  as  follows:"  (Citation  of  statute  omitted.) 

III.  All  of  the  Courts  of  Appeal,  the  District  Courts  and 
the  Court  of  Claims  Which  Have  Recently  Considered 
This  Matter  Have  Held  That  §275 (c)  Is  Not  Appli- 
cable in  Cases  Where  Taxpayer  Has  Made  Full  Dis- 
closure of  All  of  His  Receipts  in  His  Return 

The  following  courts  have  recently  considered  this 
matter  and  have  held  that,  when  a  taxpayer  has  made  a 
full  disclosure  in  his  return  of  the  items  of  his  gross 
income  and  has  used  said  items  in  computing  his  tax, 
there  is  no  omission  under  §275 (c)  : 

Uptegrove  Lumber  Company  v.  Commissioner,  204 
F.2d  570  (3rd  Cir.  1953)  ;  Beakman-Wells  Company, 
Inc.  V.  Commissioner,  213  F.2d  884  (3rd  Cir.  1954) ; 
Davis  V.  Hicjlitower,  230  F.2d  549   (5th  Cir.  1956)  ; 
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Goodenow  v.  Commissioner,  238  F.2d  20  (8th  Cir. 
1956)  ;  Slaff  v.  Commissioner,  220  F.2d  65  (9tli  Cir. 
1955) ;  Lazarus  v.  U.S.,  142  F.Supp.  897  (Ct.  CI.  1956)  ; 
Hommes  v.  Riddell,  1956  P-H  Fed.  Tax  Rep.  ^  72, 
530  (D.C.  Cal.). 

We  rely  in  particular  on  the  Court  of  Appeals  for 
the  Ninth  Circuit  clear  and  precise  holding  in  Slaff  v. 
Comm^issioner,  220  F.2d  65  (9th  Cir.  1955).  The  tax- 
payer in  the  Slaff  case  reported  his  income  from  his 
employment  as  an  agent  of  the  American  Red  Cross  but 
claimed  the  entire  amount  exempt  under  §168  of  the 
Internal  Revenue  Code.  Following  its  usual  mathe- 
matical determination  just  as  was  done  in  the  case  at 
bar,  the  Tax  Court  held  that  the  taxpayer  had  omitted 
from  gross  income  an  amount  in  excess  of  25%  of  his 
gross  income  and  assessment  was  therefore  possible 
after  the  expiration  of  the  three-year  statute  of  limi- 
tations. 

Both  the  Tax  Court  and  the  Court  of  Appeals  deter- 
mined that  the  taxpayer  was  wrong  on  the  merits,  so 
this  Court  of  Appeals  concerned  itself  entirely  with 
the  question  of  the  statute  of  limitations. 

This  court  phrased  the  question  in  Slaff  v.  Commis- 
sioner, supra,  at  page  68,  as  follows : 

"Shall  a  taxpayer  who  makes  full  disclosure  on 
the  face  of  his  return  but  is  passed  by  the  Collector 
of  Internal  Revenue  until  the  three-year  statute 
of  limitations  has  run,  suffer  a  deficiency  at  the 
hands  of  the  Commissioner  because  it  has  been 
overlooked  f ' ' 

The  court  answered  this  question  as  follows : 

"We  are  of  the  view  that  if  there  are  any  omis- 
sions they  were  not  on  the  part  of  the  taxpayer  but 
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of  those  who  handled  the  returns  after  they  were 
filed."... 

In  the  case  of  Uptegrove  Lumher  Company  v. 
Commr.,  204  F.2d  570  (3rd  Cir.  1950),  the  taxpayer 
reported  a  correct  statement  of  its  gross  sales.  From 
its  gross  sales  it  then  subtracted  an  amount  designated 
as  "the  cost  of  goods  sold."  This  "cost"  was  an  aggre- 
gate of  items  including  a  reserve  for  retroactive  wage 
increases  pursuant  to  demands  then  pending  before  the 
National  War  Labor  Board  but  later  disallowed.  At 
the  time  of  the  hearing  there  was  no  question  but  that 
the  "cost  of  goods  sold"  could  not  lawfully  include  this 
contingent  reserve  fund.  This  error  was  carried  for- 
ward, resulting  in  an  incorrect  gross  profit  from  sales, 
and  an  end  result  of  an  understatement  of  taxable 
income  by  more  than  25%.  The  question  before  the 
Court  of  Appeals  for  the  Third  Circuit  as  it  was  seen 
by  that  court,  was  as  follows : 

' '  The  Commissioner  and  the  Tax  Court  say  that 
the  language  '  omits  from  gross  income  any  amount 
properly  includible  therein'  should  be  construed 
broadly  as  if  it  read  '  understates  the  final  figure  in 
his  gross  income  computation.'  The  taxpayer  says 
the  words  of  the  statute  are  to  be  taken  as  if  they 
read  'omits  from  his  computation  of  gross  income 
an  item  or  items  of  taxable  gain. '  We  must  decide 
which  is  the  correct  construction  of  the  statute." 
(Page  571) 

The  Court  of  Appeals  for  the  Third  Circuit,  after  dis- 
cussing the  question  further,  says : 

"  *  *  *  And  once  the  appropriateness  of  resort 
to  legislative  history  is  established,  we  think  the 
history  of  Section  275(c)  persuasively  indicates 
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that  Congress  was  addressing  itself  particularly  to 
the  situation  where  a  taxpayer  shall  fail  to  include 
some  receipt  or  accrual  in  his  computation  of  gross 
income  and  not  in  a  more  general  way  to  errors  of 
whatever  kind  in  that  computation."  (Page  572) 

To  substantiate  this  conclusion,  the  Appellate  Court 
goes  on  to  cite  and  discuss  basically  the  same  materials 
cited  earlier  in  this  brief  with  regard  to  legislative 
history. 

The  Court  of  Appeals  for  the  Third  Circuit  con- 
cluded this  section  of  its  opinion  as  follows : 

"  "  *  *  In  these  circumstances  we  think  it  was 
the  manifest  purpose  of  Congress  to  make  an  ex- 
ception to  the  three-year  statute  of  limitations 
which  would  apply  only  to  situations  where  the  tax- 
payer had  failed  to  make  a  return  of  some  taxable 
gain. 

"And  this  restriction  is  quite  logical.  For  there 
are  many  places  throughout  an  income  tax  return 
where  a  taxpayer  may  make  arithmetical  errors 
or  claim  improper  deductions  with  the  result  that 
his  tax  liability  is  understated.  If  such  errors  are 
made  in  good  faith  at  any  place  other  than  the 
gross  income  section,  it  is  clear  that  the  govern- 
ment must  challenge  them,  if  at  all,  within  the  nor- 
mal three-year  limitation  period.  No  reason  ap- 
pears or  has  been  suggested  why  Congress  would 
wish  to  allow  a  longer  time  to  discover  errors  of 
the  same  type  in  the  gross  income  section  of  the 
return.  Yet  this  would  be  the  strange  result  of  the 
construction  which  the  Commissioner  would  give 
to  Section  275(c)."  (Page  572) 

In  Deak man-Wells  Company  v.  Commissioner  of 
hdernal  Revenue,  213  F.2d  894  (3rd  Cir.  1954)  the 
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third  circuit  applied  the  same  reasoning  of  the  Upte- 
grove  case,  supra,  to  a  slightly  different  fact  situation. 
In  the  Deakman-Wells  case  the  conflict  was  over 
whether  the  taxpayer  should  have  reported  its  income 
on  an  accrual  or  on  a  cash  basis,  the  taxpayer  choosing 
the  latter  whereas  he  should  have  chosen  the  former. 
The  cash  method  of  reporting  resulted  in  a  gross  profit 
of  approximately  one-half  what  it  would  be  if  com- 
puted on  the  accrual  method.  The  taxpayer  in  the 
DeakwAMi-Wells  case  computed  his  gross  profit  on  a 
schedule  entitled  "Statement  of  Operations  —  Fiscal 
Year  Ended  April  30,  1947 ' '  which  was  attached  to  the 
inside  portion  of  the  return,  and  only  the  final  figure 
appeared  on  Page  1  of  the  return. 

The  Commissioner  attempted  to  distinguish  the 
Deakman-Wells  case  from  the  previous  Uptegrove  case 
in  the  same  Circuit  because  of  the  use  of  the  supple- 
mental schedule  in  disclosing  the  taxpayer's  gross 
profit.  The  Court  of  Appeals  for  the  Third  Circuit  in 
the  Deakman-W ells  case  refused  to  make  such  a  dis- 
tinction, holding  instead  the  statute  did  not  apply 
merely  because  of  an  understatement  of  the  final  figure 
in  the  gross  income  computation  and  stated  with  re- 
gard to  the  method  chosen  by  the  taxpayer  to  disclose 
his  income,  the  following: 

"  *  *  *  It  can  scarcely  be  expected  that  every 
taxpayer's  business  will  be  such  that  the  form  sup- 
plied by  the  Commissioner  can  always  be  followed 
in  computing  gross  income.  It  is  accordingly  suf- 
ficient if  all  items  of  gross  income  are  disclosed  in 
a  schedule  attached  to  the  return  in  which  the  com- 
putation is  made."  (Page  897) 


25 

In  the  case  at  bar,  the  taxpayers  made  a  very  com- 
plete disclosure  of  the  total  value  received  as  a  result 
of  the  distribution  and  complete  liquidation.  These 
figures  were  taken  and  used  by  the  taxpayer  in  the  in- 
come computation  but  were  subjected  to  certain  reduc- 
tions, the  same  being  clearly  indicated  as  a  part  of  the 
computations.  This  must  have  been  readily  seen  when 
examined  by  the  government,  as  shown  by  the  fact 
that,  with  one  exception,  the  taxpayers'  figures  were 
used  by  the  respondent  Commissioner  in  computing  the 
alleged  deficiency. 

IV.   The  Tax  Court  Should  Follow  the  Law  of  the  Circuit 

The  Tax  Court  has  taken  the  unfortunate  position 
that  it  need  not  follow  a  decision  of  the  various  Cir- 
cuit Courts  even  where  the  appeal  in  a  particular  case 
will  lie  to  a  Circuit  with  a  clear  holding  in  support  of 
the  taxpayer's  situation  (R.  43-50).  The  position  as 
taken  by  the  Tax  Court  leads  to  an  inevitable  result  of 
confusion,  uncertainty  and  lack  of  imif ormity,  with  the 
result  that  the  Tax  Court  loses  the  influence  and  re- 
spect it  should  have,  and  taxpayers  such  as  the  peti- 
tioners in  this  case  are  forced  into  expensive  litigation 
over  small  amounts  to  obtain  justice. 

The  previous  opinion  of  this  court  in  SJaff  v.  Com- 
missioner, supra,  is  the  law  of  this  Circuit  so  far  as  the 
construction  of  Sec.  275(c)  is  concerned.  This  decision 
is  binding  upon  all  the  courts  at  the  trial  level  within 
this  Circuit  and  has  been  followed  by  said  courts,  as 
J  may  be  seen  with  reference  to  the  District  Court  deci- 
sion in  Hommes  v.  Riddell,  1956  P-H  Fed.  Tax.  Rep. 
Par.  72,530  (B.C.  Cal.). 
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Concerning  the  necessity  of  following  the  opinion  of 
the  Ninth  Circuit  in  the  Slaff  case,  supra,  the  Tax 
Court  made  the  following  statement : 

''If  the  views  of  the  Court  of  Appeals  for  the 
Ninth  Circuit  are  the  same  as  those  of  the  Court 
of  Appeals  for  the  Third  Circuit  there  is  no  diffi- 
culty here,  but,  if  it  does  not  so  distinguish  tliis 
case  from  its  Slaff  case,  then  even  so  the  Tax  Court 
must  respectfully  adhere  to  its  own  views  in  this 
case."  (R.  43) 

The  Tax  Court  has,  on  past  occasions,  refused  to  fol- 
low the  opinion  of  a  Circuit  Court  which  has  overruled 
a  previous  Tax  Court  decision  on  the  same  legal  issues, 
and  the  Appellate  Courts  have  properly  overruled  the 
Tax  Court  in  this  matter. 

This  situation  faced  the  Tax  Court  in  Stacey  Manu- 
facturing Company  v.  Commissioner  of  Internal  Reve- 
nue, 24  T.C.  703,  the  Sixth  Circuit  having  previously 
reversed  the  Tax  Court  on  the  same  legal  issue  in 
Owenshoro  Wagon  Company  v.  Commissioner,  209  F. 
2d  617  (6th  Cir.  1954).  In  spite  of  this,  the  Tax  Court 
handed  down  the  same  legal  conclusion  that  it  had  been 
reversed  on  in  the  Owenshoro  Wagon  case.  The  6th  Cir- 
cuit in  Stacey  Manufacturing  Co.  v.  Commr.,  237  F.2d 
605  (6th  Cir.  1956)  reversed  the  Tax  Court  and,  with 
regard  to  the  Tax  Court's  refusal  to  follow  the  pre- 
vious decision  of  that  court,  said  at  page  606 : 

"The  situation  developed  in  these  cases  requires 
the  expression  of  our  considered  opinion  that  the 
Tax  Court  of  the  United  States  is  not  lawfully 
privileged  to  disregard  and  refuse  to  follow,  as  the 
settled  law  of  the  circuit,  an  opinion  of  the  court 
of  appeals  for  that  circuit.  If  the  tax  court  is  not 
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bound  on  questions  of  law  by  decisions  of  the  ap- 
propriate circuit  having  jurisdiction,  why  should 
any  jurisdiction  be  vested  in  circuit  courts  of  ap- 
peals to  review  decisions  of  the  tax  court  ?  The  dis- 
trict courts  of  the  several  circuits  also  have  statu- 
tory jurisdiction  in  tax  cases  and  they  are  bound 
to  follow  the  rules  of  decision  pronounced  by  the 
United  States  Court  of  Appeals  having  appellate 
jurisdiction  over  the  particular  district  court.  The 
tax  court  is  no  less  bound  to  do  so.  The  mere  fact 
that  it  is  a  court  ha^dng  jurisdiction  in  tax  cases 
throughout  the  United  States  does  not  establish 
the  tax  court  as  superior  in  any  aspect  to  United 
States  District  Courts. 

"The  desire  of  the  tax  court  to  establish  by  its 
decisions  a  imiform  rule  does  not  empower  it  to 
disregard  the  decisions  of  its  several  reviewing 
courts  of  appeals.  It  is  for  the  Supreme  Court  of 
the  United  States — and  for  that  tribunal  alone — 
to  review  and  reverse  decisions  of  the  courts  of  ap- 
peals of  the  United  States  in  their  respective  juris- 
dictions. Until  the  Supreme  Court  reverses  a  rule 
by  a  court  of  appeals  for  its  circuit,  that  rule  must 
be  followed  by  the  tax  court. ' ' 

In  this  connection  see  also  Stern  v.  Commr.,  242  F.2d 
322  (6th  Cir.  1957). 

The  Seventh  Circuit  has  also  considered  the  position 
taken  by  the  Tax  Court  in  refusing  to  follow  a  previous 
opinion  of  that  circuit.  In  Sullivan  v.  Commissioner  of 
Internal  Revenue.,  241  F.2d  46  (7th  Cir.  1957)  the  same 
legal  issue  had  previously  been  decided  by  the  Seventh 
Circuit,  but,  nevertheless,  the  Tax  Court,  follomng  its 
stated  policy,  refused  to  follow  that  decision.  The  Sev- 
enth Circuit,  like  the  Sixth  Circuit,  stated  its  disap- 
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proval  of  the  position  taken  by  the  Tax  Court  in  refus- 
ing to  follow  its  previous  decisions  and  said  at  page  47 : 
"  *  *  *  If  the  Commissioner  feels  that  the  deci- 
sion in  the  Doyle  case  was  wrong,  he  should  have, 
by  application  for  certiorari,  afforded  the  Supreme 
Court  an  opportunity  to  pass  upon  his  contentions. 
Lacking  such  a  decision  by  the  highest  court,  a  de- 
cision by  one  judge  of  the  Tax  Court,  which,  in 
effect,  overrules  a  decision  of  the  court  of  appeals 
in  the  circuit  in  which  both  cases  arose,  is  not  con- 
sonant with  the  responsibilities  of  the  respective 
tribunals  involved." 

The  Tax  Court  considers  that  it  is  necessary  in  the  in- 
terests of  uniformity  that  it  continue  to  decide  cases 
without  regard  to  reversing  opinions  of  the  various  Cir- 
cuit Courts.  Contrary  to  the  above  intention  to  create 
uniformity,  the  Tax  Court's  position,  in  fact,  creates 
disunity.  Of  all  the  courts  hearing  and  deciding  ques- 
tions concerning  the  legal  interpretation  to  be  applied 
to  §275  (c),  only  the  Tax  Court  continues  to  apply  the 
straight  mathematical  computation  consistently  used 
by  it.  The  Circuit  Courts  have  a  natural  tendency  to 
coordinate  and  comply  with  the  decisions  of  fellow  Cir- 
cuit Courts  wherever  possible.  This  may  be  seen  by 
reference  to  Goodenow  v.  Commissioner  of  Internal 
Revenue,  238  F.2d  20  (8th  Cir.  1956).  The  Tax  Court 
in  25  T.C.  1  had  held  that  the  taxpayer  omitted  more 
than  25%  from  gross  income  because  his  final  figure 
concerning  capital  gain  on  the  sale  of  some  cattle  was 
understated  by  more  than  25%,  caused  by  the  over- 
statement of  a  cost  figure.  The  Eighth  Circuit  was  of 
the  opinion  that  this  item  was  sufficiently  evident  from 
the  taxpayer's  return  and  discussed  the  opinions  of 
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the  Circuit  Courts  in  Uptegrove  Lumber  Company  v. 

Commissioner,  supra;  Deakman-Wells  Company,  Inc. 

V.  Commissioner,  supra;  Slaff'  v.  Commissioner,  supra; 

Davis  V.  Hightower,  supra;  and  then  said: 

"This  court  has  repeatedly  ruled,  particularly 
in  tax  cases,  where  uniformity  of  decision  among 
the  Circuits  is  vitally  important,  that  the  decision 
of  a  Court  of  Appeals  of  another  Circuit  should 
be  followed  unless  demonstrably  erroneous  or  un- 
sound." (Page  22) 

The  Tax  Court's  refusal  to  follow  the  considered 
opinions  of  the  various  Circuit  Courts  foments  litiga- 
tion and  causes  inconvenience  and  oppression  of  tax- 
payers, forcing  them  to  take  the  additional  expense  of 
a  Circuit  Court  appeal  even  though  the  law  of  the  Cir- 
cuit is  well  established. 

CONCLUSION 

We  submit  the  Tax  Court's  decision  is  erroneous  in 
Cause  No.  53929  and  that  the  decision  should  be  re- 
versed with  respect  to  the  deficiency  in  the  amount  of 
$2,931.14,  and  that  taxpayers  should  receive  from  re- 
spondent the  sum  of  $4,162.22  paid  by  taxpayers  plus 
6%  interest  on  $4,162.22  from  the  1st  day  of  March, 
1957,  to  date,  and  further  that  appellants  should  be 
awarded  their  costs. 

Respectfully  submitted. 

Little,  LeSourd,  Palmer,  Scott  &  Slemmons 
Brockman  Adams 
Max  D.  Crittenden 

Attorneys  for  Appellants. 
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OPINION  BELOW 

The  opinion  of  the  Tax  Court  (R.  35-50  is  re- 
ported at  27  T.  C.  713. 

JURISDICTION 

This  petition  for  review  (R.  52-53  involves  income 
tax  for  the  year  1948  in  the  amount  of  $2,931.14. 
On  May  10,  1954,  the  Commissioner  of  Internal  Rev- 
enue mailed  to  taxpayers  a  notice  of  deficiency  in 
the  amount  of  $2,931.14.  (R.  9-12.)  On  July  22, 
1954   (R.  12),  taxpayers  filed  a  petition   (R.  3-12) 

(1) 


with  the  Tax  Court  for  a  redetermination  of  that 
deficiency  under  the  provisions  of  Section  272  of  the 
Internal  Revenue  Code  of  1939.  The  decision  of  the 
Tax  Court  was  entered  on  January  31,  1957.  (R. 
51.)  The  case  is  brought  to  this  Court  by  petition 
for  review  filed  March  20,  1957.  (R.  52-53.)  Juris- 
diction is  conferred  on  this  Court  by  Section  7482  of 
the  Internal  Revenue  Code  of  1954. 

QUESTIONS  PRESENTED 

1.  Whether  taxpayers  omitted  from  gross  income 
an  amount  properly  includible  therein  in  excess  of 
25  per  centum  of  the  amount  of  gross  income  stated 
in  the  return,  so  as  to  bring  into  play  the  five-year 
statute  of  limitations  of  Section  275(c)  of  the  In- 
ternal Revenue  Code  of  1939. 

2.  Whether  the  Tax  Court  erred  in  holding  that 
even  if  a  prior  decision  of  this  Court  is  indistin- 
guishable, it  is  not  controlling  upon  the  Tax  Court. 

STATUTE  INVOLVED 

Internal  Revenue  Code  of  1939: 

Sec.   275.    Period  of  Limitation   Upon  As- 
sessment AND  Collection. 

Except  as  provided  in  section  276 — 

(a)  General  Rule. — The  amount  of  income 
taxes  imposed  by  this  chapter  shall  be  assessed 
within  three  years  after  the  return  was  filed, 
and  no  pr^eeding  in  court  without  assessment 
for  the  collection  of  such  taxes  shall  be  begun 
after  the  expiration  of  such  period. 


(c)  Omission  from  Gross  Income. — If  the  tax- 
payer omits  from  gross  income  an  amount  prop- 
erly includible  therein  which  is  in  excess  of  25 
per  centum  of  the  amount  of  gross  income  stated 
in  the  return,  the  tax  may  be  assessed,  or  a  pro- 
ceeding in  court  for  the  collection  of  such  tax 
may  be  begun  without  assessment,  at  any  time 
within  5  years  after  the  return  was  filed. 
*         *         *         * 

(26  U.S.C.  1952  ed..  Sec.  275.) 

STATEMENT 

The  facts,  as  stipulated  (R.  16-34)  and  adopted 
as  the  findings  of  fact  of  the  Tax  Court  (R.  36), 
may  be  summarized  as  follows: 

Taxpayers  filed  a  joint  income  tax  return  for  the 
calendar  year  1948  on  May  31,  1949.  (R.  16.)  On 
May  10,  1954,  more  than  three  but  less  than  five 
years  thereafter,  the  Commissioner  mailed  a  notice 
of  deficiency  in  income  tax  in  the  amount  of  $2,- 
931.14.  The  only  question  presented  to  the  Tax  Court 
was  of  the  applicability  of  the  statute  of  limitations. 
(R.  17.) 

Taxpayer  Athur  L.  Lawrence  was  a  stockholder 
of  the  Midway  Peerless  Oil  Company.  This  company 
was  dissolved  and  its  assets  distributed  to  its  stock- 
holders in  complete  liquidation  in  1948.  (R.  17.) 
Among  the  assets  distributed  were  a  lease,  leasehold 
equipment,  buildings,  inventories,  and  cash  and  other 
assets.    (R.  29.) 

Schedule  D  of  taxpayers'  return  for  1948  showed 
a  gross  sales  price  for  assets  received  from  Midway 
Peerless  Oil  Company  of  $10,539.71,  and  a  basis  for 


the  stock  of  $1,899.90,  the  gain  being  treated  as 
long-term  capital  gain.  (R.  27.)  The  gross  price 
reflected  the  value  of  the  items  received  other  than 
the  lease  and  inventory.  The  value  of  the  lease  and 
inventory  were  not  included  in  Schedule  D  because 
taxpayers  claimed  that  they  had  no  ascertainable 
market  value.  (R.  30.)  The  Commissioner  deter- 
mined that  the  lease  had  a  fair  market  value  of  $20,- 
104.18  and  the  inventories  a  fair  market  value  total- 
ling $89.18.  (R.  33.)  The  deficiency  of  $2,931.14 
arose  from  a  recomputation  of  taxpayers'  income  for 
1948,  including  those  items. 

There  is  no  dispute  as  to  the  amount  of  the  defi- 
ciency, as  to  the  value  of  the  lease,  or  as  to  the  fact 
that  the  amount  of  $20,104.18  plus  $89.18,  or  even 
the  taxable  one-half  of  that  amount,  meets  the  25 
per  cent  requirement  of  Section  275(c)  of  the  Inter- 
nal Revenue  Code  of  1939.    (R.  17,  36-37.) 

Taxpayers'  return  appears  in  the  record.  It  is 
on  Form  1040  (R.  18-19)  which  contains  a  "Sched- 
ule D — Gains  and  Losses  from  Sales  or  Exchanges 
of  Capital  Assets,  etc."  showing  the  amount  of  $4,- 
491.78  (R.  19).  A  seperately  itemized  Schedule  D 
(R.  27)  includes  among  other  long-term  gains  and 
losses  an  item  for  Midway-Peerless  Oil  Company, 
showing  a  gross  sales  price  of  $10,539.71  and  a  cost 
or  other  basis  of  "(A)  $1,899.90."  A  separate  typed 
sheet,  headed  "Schedule  D— Note  A"  (R.  29-30)  and 
also  headed  "Computation  of  Gain  on  Liquidation 
of  Midway  Peerless  Oil  Company"  contains  a  sched- 
ule of  the  value  of  assets  distributed,  an  explanation 
that  the  lease  had  no  ascertainable  market  value  and 


that  the  inventories  were  part  of  the  lease,  and  a 
"Computation  of  Value  Received  During  1948  by 
Arthur  L.  Lawrence."  This  latter  listed  the  value 
of  the  cash  received,  leasehold  equipment,  and  build- 
ings, set  out  the  total  value  received  as  $10,539.71, 
the  basis  of  the  stock  as  $1,899.90,  and  the  realized 
long-term  gain  as  $8,639.81. 

The  Tax  Court  held  that  ''It  is  obvious  from  the 
entire  return  that  the  taxpayers  made  a  computa- 
tion of  their  income  and  omitted  'from  gross  income 
an  amount  properly  includible  therein  which  is  in 
excess  of  25  per  centum  of  the  amount  of  gross  in- 
come stated  in  the  return'  "  (R.  40)  and  accordingly 
that  the  notice  of  deficiency  was  timely. 

SUMMARY  OF  ARGUMENT 


The  income  derived  by  taxpayers  from  the  distri- 
bution to  them  of  an  interest  in  the  lease  was  omit- 
ted from  their  gross  income  under  the  clear  language 
of  the  statute.  Although  receipt  of  a  lease  interest 
was  set  out  in  a  schedule  attached  to  the  return,  it 
was  nowhere  reported  as  income  nor  does  it  appear 
in  any  of  the  computations  of  income. 

Unless  it  is  to  be  held  that  disclosure  somewhere 
in  the  return  of  the  receipt  of  property  later  deter- 
mined to  be  income  is  sufficient,  then  Section  275(c) 
is  clearly  applicable.  None  of  the  decisions  of  this 
or  other  Courts  of  Appeals  goes  so  far.  On  the  con- 
trary under  the  decisions  of  this  Court  the  amount 
was  omitted  from  gross  income.  The  Tax  Court's 
decision  is  in  accord  with  those  of  the  Second  and 


Sixth  Circuits  and  not  in  conflict  with  those  of  the 
other  circuits.  It  is  also  supported  by  the  legisla- 
tive history  of  Section  275(c)  and  by  congressional 
statements  of  its  intention  to  change  the  law  by  Sec- 
tion 6501(e)  of  the  Internal  Revenue  Code  of  1954. 

II 

In  reaching  its  decision  the  Tax  Court  did  not 
disregard  a  controlling  decision  of  this  Court.  On 
the  contrary,  it  decided  an  issue  at  the  very  least  left 
open  by  earlier  decisions  of  this  Court.  Even  if  there 
were  a  decision  of  this  Court  squarely  in  point,  how- 
ever, the  Tax  Court,  for  the  reasons  set  out  in  its 
opinion,  did  not  err  in  deciding  this  case  on  the  basis 
of  its  view  of  the  correct  application  of  the  statute. 

ARGUMENT 


The  Tax  Court  Correctly  Held  That  Taxpayers  Had 
Omitted  25  Per  Cent  of  Their  Gross  Income  Within 
the  Meaning  of  Section  275(c)  of  the  Internal  Reve- 
nue Code  of  1939 

As  the  Tax  Court  points  out,  it  is  obvious  that 
taxpayers  did  not  include  in  their  taxable  income  as 
shown  on  the  return  the  item  of  income  here  in  ques- 
tion. It  is  not  reflected  in  Item  6  on  page  1  of  the  re- 
turn (R.  18) ;  it  is  not  reflected  in  the  summary 
Schedule  D  on  page  2  (R.  19) ;  it  is  not  included  in 
the  itemized  Schedule  D  (R.  27) ;  it  is  left  out  of 
the  ''Computation  of  Value  Received  During  1948" 
on  the  sheet  attached  to  Schedule  D   (R.  30). 


That  sheet  did  show  that  Lawrence  received  some 
property,  an  interest  in  a  lease,  not  included  in  his 
statement  of  income,  but  that  item  was  deliberately 
excluded  and  omitted  by  him  in  each  of  the  compu- 
tations of  his  reportable  income.  He  clearly  "omits 
from  gross  income  an  amount  properly  includible 
therein,"  and  this  amount  is  in  excess  of  25  per  cent 
of  "the  amount  of  gross  income  stated  in  the  return." 
Section  275(c),  Internal  Revenue  Code  of  1939, 
supra.  He  did  report  that  he  received  the  lease  in- 
terest, but  not  that  he  received  it  as  income.  Tax- 
payers' argument  is  in  substance  that  an  amount 
which  they  deliberately,  though  mistakenly  and  in 
good  faith,  omitted  from  their  statements  of  income, 
was  nevertheless  not  omitted  from  income  because  the 
receipt  of  the  amount  was  disclosed. 

In  all  of  the  computations  purporting  to  show  tax- 
payers' income  this  amount  is  omitted.  In  this  re- 
spect this  case  is  clearly  distinguishable  from  Slajf 
V.  Commissioner,  220  F.  2d  65  (C.  A.  9th).  There 
the  taxpayer  stated  on  the  first  page  of  his  return, 
under  the  heading  "Income"  the  following  (p.  66) : 

American  Red  Cross — Overseas  Sept.  1942  to 
Dec.  1944.  Income  received  $3,300;  exempt  un- 
der Section  116  I.R.C. ;  therefore  no  taxable  in- 
come. 

This  Court  held  that  there  was  in  those  circumstances 
no  omission  because  there  had  been  "full  disclosure 
on  the  face  of  the  return."  There,  however,  the  tax- 
payer did  report  the  $3,300  as  income,  and  made  full 
disclosure  that  it  was  income.  Here  the  taxpayers 
did  not. 
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Taxpayer  here  did  not  even  go  as  far  as  the  tax- 
payer did  in  O'Bryan  v.  Commissioner,  148  F.  2d 
456  (C.  A.  9th),  in  reporting  gross  income  on  the 
face  of  the  return.  There  the  taxpayer,  because  of 
the  terms  of  a  separation  agreement  with  his  wife, 
was  taxable  on  his  entire  income.  He  paid  taxes  on 
only  one-half  on  a  return  filed  in  his  own  name, 
and  taxes  on  the  other  half  on  a  return  filed  by  him 
in  his  wife's  name.  On  his  return  for  1936  was  re- 
ported under  the  general  heading  of  '^Income,"  Item 
1,  salaries,  wages,  commissions,  fees,  etc.  as  follows: 

Amount     Expenses 
Received  Paid 


( 

O'Bryan  Bros.,   Inc.       (         $10,250        $1,029.50 

(  20,500  2,059.00 

In  the  column  opposite  Item  1  the  difference  between 
the  amount  received  and  the  expenses  paid,  or  $9,- 
220.50,  is  shown.  The  "Total  Income  in  Items  1  to 
11"  is  shown  as  $9,591.50.^  This  Court  rejected  tax- 
payer's argument  that  there  was  no  omission  because 
the  full  amount  of  his  income  appeared  on  the  face  of 
the  return,  saying  (pp.  459-460) : 

The  mere  appearance  of  the  total  amount  of 
gross  income  somewhere  on  the  face  of  an  income 
tax  return  is  not  sufficient  to  prevent  an  omis- 
sion within  the  terms  of  §275  (c).  The  govern- 
ment is  not  required  to  search  carefully  through- 
out a  tax  return  to  ascertain  some  fact  which 
will  put  it  on  notice  of  error.     It  is  apparent 


^  See  page  28  of  the  record  in  that  case  for  a  photograph 
of  the  return. 


from  the  pertinent  legislative  history  that  care 
and  good  faith  will  not  prevent  the  applicability 
of  subsection  (c). 

In  the  present  case,  the  taxpayers  nowhere  stated 
the  full  amount  of  their  income  as  an  item  of  income. 
In  this  respect,  at  least,  they  did  not  even  do  as  much 
as  was  done  by  O'Bryan.  Nevertheless  that  was  held 
insufficient. 

Taxpayers  in  their  brief  (pp.  20-25)  do  not  refer 
to  the  O'Brijan  case,  but  rely  primarily  on  this 
Court's  decision  in  the  Slaff  case  and  on  two  Third 
Circuit  cases,  Uptegrove  Lumber  Co.  v.  Commis- 
sioner, 204  F.  2d  570,  and  Deakman-Wells  Co.  v. 
Commissioner,  213  F.  2d  894,  which  this  Court  re- 
ferred to  with  approval  in  Slaff,  p.  68.  This  Court, 
in  the  Slaff  case,  referred  to  and  distinguished,  but 
did  not  indicate  any  disapproval  of  its  earlier  de- 
cision in  the  O'Bryan  case,  which  we  take  to  remain 
in  force  as  a  precedent  for  similar  cases.  We  submit 
that  the  present  case  presents  an  omission  from  gross 
income  much  closer  to  the  O'Bryan  situation  than  to 
the  Slaff  situation. 

Similarly,  the  Tax  Court  cited  this  Court's  appro- 
val of  Uptegrove  and  Deakman-Wells  as  evidence  that 
in  Slaff  this  Court  was  approving  the  views  of  the 
Third  Circuit  in  a  case  like  the  present  one.  (R.  43.) 
As  the  Tax  Court  points  out,  the  opinions  in  those 
cases  indicate  that  the  Third  Circuit  would  hold  in  a 
case  like  the  present  one  that  there  was  an  omission 
from  gross  income.  In  Uptegrove  v.  Commissioner, 
204  F.  2d  570,  573,  the  court  referred  to  three  earlier 
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cases,"  and  said — 

These  cases  all  involved  failures  to  enter  certain 
items  of  gain  in  the  gross  income  sections  of  re- 
turns. Each  taxpayer  relied  upon  the  fact  that 
somewhere  else  in  his  return,  or  in  some  state- 
ment attached  to  it,  he  had  revealed  the  existence 
of  the  item  in  question  though  he  did  not  report 
it  as  gain  taxable  to  himself. 

The  court  went  on  to  say  that  even  if  there  was  dis- 
closure and  the  intent  of  the  statute  was  to  offset  the 
mischief  of  concealment — 

the  courts  could  not  reach  these  policy  considera- 
tions because  the  applicability  of  the  language  of 
the  statute,  "omits  from  gross  income,"  to  the 
given  facts  was  so  clear. 

There  the  court  held  that  there  is  an  omission  "only 
when  he  leaves  some  item  of  gain  out  of  his  compu- 
tation of  gross  income,"  emphasizing  "the  character 
of  gross  income  as  a  computation"  (204  F.  2d  570, 
571),  and  emphasized  there  and  in  Deakman-Wells 
Co.  V.  Commissioner,  213  F.  2d  894,  897,  that  there 
is  no  omission  if  the  questioned  item  appears  in  the 
computation  even  if  "eliminated  in  the  computation 
of  the  final  figure."  The  rule  of  those  cases,  then,  ap- 
pears to  be  that  a  disclosure  of  an  item  somewhere  in 
the  return  is  not  enough,  but  that  the  disclosure  must 
be  at  some  point  in  the  computation  itself.  To  the 
same  effect  are  Davis  v.  Hightower,  230  F.  2d  549, 


^Ewald  V.  Commissioner,  141  F.  2d  750  (C.  A.  6th)  ;  Ket- 
cham  V.  Commissioner  142  F.  2d  996  (C.  A.  2d)  ;  and 
O'Bryan  V.  Commissioner,  148  F.  2d  456  (C.  A.  9th). 
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553  (C.  A.  5th),  and  Goodenow  v.  Commissioner,  238 
F.  2d  20  (C.  A.  8th).  Though  we  submit  that  even 
in  the  situations  involved  in  those  cases  the  different 
result  reached  by  the  Sixth  Circuit  is  preferable  (Col- 
ony, Inc.  V.  Commissioner,  244  F.  2d  75,  petition  for 
certiorari  filed,  July  22,  1957;  Reis  v.  Commissioner, 
142  F.  2d  900),  in  any  event  the  decision  of  the  Tax 
Court  in  the  present  case  is  consistent  with  the  rule 
announced  by  the  Third  Circuit  and  approved  by  this 
Court  in  the  Slaff  case. 

Furthermore,  although  taxpayers  cite  recent  cases 
in  their  brief  (pp.  20-21),  the  earlier  decisions  on 
this  problem  remain  outstanding.  See,  for  example, 
Ewald  V.  Commissioner,  141  F.  2d  750  (C.  A.  6th), ^ 
where  it  was  held  that  Section  275(c)  was  applicable 
although  the  omission  was  not  negligent. 

In  Carew  v.  Commissioner,  215  F.  2d  58  (C.  A. 
6th),  taxpayer  had  included  in  his  statement  of  '^Cost 
of  Goods  Sold"  such  items  as  "Alimony  Settlement," 
thereby  overstating  the  cost  of  goods  sold  and  under- 
stating his  gross  profit.  It  was  held  that  there  was 
an  omission  even  though  on  the  information  given 
the  Commissioner  could  have  revised  the  return. 

Ketcham  v.  Commissioner,  142  F.  2d  996,  997  (C. 
A.  2d),  is  directly  in  point  on  the  factual  situation  in 
the  present  case.  There  the  question  was  whether 
certain  income  was  taxable  to  a  divorced  wife  or  was 
alimony.  It  was  held  taxable  to  her  and  the  live-year 
statute  of  limitations  was  applied,  because  she  had 


^  Cited  with  approval  by  this  Court  in  the  O'Bryan  case. 
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omitted   this   income   from   her   return.      The   court 
stated — 

That  she  attached  schedules  to  her  returns,  stat- 
ing that  she  had  received  certain  amounts  as 
trust  income  in  Heu  of  alimony,  but  that  such 
amount  was  taxable  to  her  husband,  cannot  re- 
lieve her  from  the  effect  of  having  omitted  those 
amounts  from  her  gross  income. 

To  sum  up  the  decisions,  it  appears  that  under 
those  of  the  Second  and  Sixth  Circuits  disclosure  of 
the  receipt  of  income  somewhere  in  the  return  is  not 
sufficient  to  render  Section  275(c)  inapplicable;  even 
under  the  decisions  of  the  Third,  Fifth,  and  Eighth 
Circuits  a  disclosure  sufficient  to  cure  the  omission 
must  appear  in  the  computations  of  gross  income  and 
it  is  not  enough  if  the  disclosure  appears  elsewhere. 
Under  the  two  decisions  of  this  Court,  the  question 
appears  to  be  an  open  one.  In  the  Slaff  case  the  dis- 
closure appeared  in  the  computation;  in  0' Bryan,  the 
reference  was  in  the  computation,  but  was  inadequate 
as  a  disclosure."  We  submit,  however,  that  in  the 
present  case  the  disclosure  did  not  appear  in  the  com- 
putation of  gross  income,  so  that  even  under  the  rul- 
ings of  the  Third  Circuit  there  was  an  omission  from 
gross  income,  so  there  is  '^no  relevant  ambiguity  in 
the  statute  to  warrant  the  consideration  of  its  pur- 
pose in  order  to  discover  its  meaning."  Uptegrove 
Lumber  Co.  v.  Commissioner,  204  F.  2d  570,  573. 


^  In  the  O'Bryan  case  this  Court  cited  with  approval  the 
Second  and  Sixth  Circuit  cases,  Ewald  v.  Commissioner, 
supra,  Reis  v.  Commissioner,  supra,  and  Ketcham  v.  Co7n- 
missioner,  supra.  In  the  Slaff  case  it  cited  with  approval 
the  two  Third  Circuit  decisions. 
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Taxpayers  assert  that  the  legislative  history  shows 
that  "The  basic  test  was  negligence  of  the  taxpayer 
in  omitting  to  report  items  of  income,  *  *  *."  (Br. 
17-18.)  It  is  clear,  however,  that  the  statute  was  not 
directed  solely  to  cases  of  negligence.  As  this  Court 
said  in  0' Bryan  v.  Commissioner,  148  F.  2d  456,  460 : 

It  is  apparent  from  the  pertinent  legislative  his- 
tory that  care  and  good  faith  on  the  part  of  a 
taxpayer  will  not  prevent  the  applicability  of 
subsection  (c). 

The   pertinent  committee   reports   make   this   abun- 
dantly clear. 

The  provisions  of  subsection  (c)  of  Section  275 
first  appeared  in  Section  275(c)  of  the  Revenue  Act 
of  1934,  c.  277,  48  Stat.  680.  The  bill  originating  in 
the  House  changed  Section  276  of  the  Revenue  Act 
of  1932,  c.  209,  47  Stat.  169,  relating  to  false  or  no 
returns,  and  carried  no  period  of  limitations.  The 
reason  for  the  provisions  was  stated  in  a  subcom- 
mittee report  published  as  part  of  the  House  Hear- 
ings before  the  Committee  on  Ways  and  Means,  73d 
Cong.,  2d  Sess.,  Revenue  Revision  of  1934,  p.  139,  as 
follows : 

Section  276  provides  for  the  assessment  of  the 
tax  without  regard  to  the  statute  of  hmitations 
in  case  of  a  failure  to  file  a  return  or  in  case  of 
a  false  or  fraudulent  return  with  intent  to  evade 
tax. 

Your  subcommittee  is  of  the  opinion  that  the 
limitation  period  on  assessments  should  also  not 
apply  to  certain  cases  where  the  taxpayer  has 
understated  his  gross  income  on  his  return  by  a 
large  amount,  even  though  fraud  with  intent  to 
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evade  tax  cannot  be  established.  It  is,  there- 
fore, recommended  that  the  statue  of  limitations 
shall  not  apply  where  the  taxpayer  has  failed  to 
disclose  in  his  return  an  amount  of  gross  income 
in  excess  of  25  percent  of  the  amount  of  the 
gross  income  stated  in  the  return.  The  Govern- 
ment should  not  be  penalized  when  a  taxpayer  is 
so  negligent  as  to  leave  out  items  of  such  magni- 
tude from  his  return. 

The  full  Committee  adopted  this  reasoning  as  part 
of  its  report,  published  in  H.  Rep.  No.  704,  73d  Cong., 
2d  Sess.,  p.  35  (1939-1  Cum.  Bull.  (Part  2)  554, 
580),  as  follows: 

Section  276(a).  No  return  or  false  return: 
The  present  law  permits  the  Government  to  as- 
sess the  tax  without  regard  to  the  statute  of 
limitations  in  case  of  failure  to  file  a  return  or 
in  case  of  a  fraudulent  return.  The  change  in 
this  section  continues  this  policy,  but  enlarges 
the  scope  of  this  provision  to  include  cases  where- 
in the  taxpayer  understates  gross  income  on  his 
return  by  an  amount  which  is  in  excess  of  25 
percent  of  the  gross  income  stated  in  the  return. 
It  is  not  believed  that  taxpayers  who  are  so  neg- 
ligent as  to  leave  out  of  their  returns  items  of 
such  magnitude  should  be  accorded  the  privilege 
of  pleading  the  bar  of  the  statute. 

The  Finance  Committee  of  the  Senate  incorporated 
the  modification  in  the  same  language  into  Section 
275  except  that  it  provided  for  a  five-year  period  of 
limitations.  It  was  this  provision  that  was  finally 
enacted  into  law.  In  its  report  (S.  Rep.  No.  558,  73d 
Cong.,  2d  Sess.,  pp.  43-44  (1939-1  Cum.  Bull.  (Part 
2)  586,  619))  the  Committee  said: 
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The  present  law  permits  the  Government  to 
assess  the  tax  without  regard  to  the  statute  of 
limitations  in  case  of  failure  to  file  a  return  or 
in  ease  of  a  fraudulent  return.  The  House  bill 
continues  this  policy,  but  enlarges  the  scope  of 
this  provision  to  include  cases  wherein  the  tax- 
payer understates  gross  income  on  his  return  by 
an  amount  which  is  in  excess  of  25  percent  of 
the  gross  income  stated  in  the  return.  Your 
committee  is  in  general  accord  with  the  policy 
expressed  in  this  section  of  the  House  bill.  How- 
ever, it  believed  that  in  the  case  of  a  taxpayer 
who  makes  an  hcmest  mistake,  it  would  be  unfair 
to  keep  the  statute  open  indefinitely.  For  in- 
stance, a  case  might  arise  where  a  taxpayer 
failed  to  report  a  dividend  because  he  was  er- 
roneously advised  by  the  officers  of  the  corpo- 
ration that  it  was  paid  out  of  capital  or  he  might 
report  as  income  for  one  year  an  item  of  income 
which  properly  belonged  in  another  year.  Ac- 
cordingly, your  committee  has  provided  for  a 
5-year  statute  in  such  cases.    (Italics  supplied.) 

From  the  foregoing  it  appears  that  in  the  prelimi- 
nary stages  the  discussion  was  directed  primarily  to 
negligent  omissions  and  no  statute  of  limitations  at 
all.  As  modified  by  the  Senate  and  finally  enacted 
the  section  was  intended  to  cover  non-negligent  omis- 
sions but  instead  of  no  limitation  period  to  provide 
the  five-year  period. 

It  is  clear  that  the  intent  was  to  fix  a  period  of 
limitations  longer  than  the  three-year  one  where 
there  was  a  25  per  cent  omission  regardless  of  the 
case  and  good  faith  of  the  taxpayer  and  no  matter 
how  honest  his  mistake.     In  fact,   the  illustration 
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given  in  the  Senate  Committee  report,  italicized 
above,  of  the  sort  of  omission  covered  by  the  statute, 
the  honest  but  mistaken  belief  that  an  amount  re- 
ceived was  not  income,  is  strikingly  similar  to  what 
occurred  in  the  present  case. 

As  this  Court  pointed  out  in  Staff  v.  Commissioner, 
220  F.  2d  65,  67,  Congress  in  the  Internal  Revenue 
Code  of  1954  has  solved  this  problem  for  the  future 
in  Section  6501(e),  reading  in  part  as  follows: 

Sec.  6501.    Limitations  on  Assessment  and 
Collection. 

*         *         *         * 

(e)   Omission   From    Gross   Income. — Except 
as  otherwise  provided  in  subsection  (c)  — 

(1)   Income  taxes. — In  the  case  of  any 
tax  imposed  by  subtitle  A — 

(A)  General  rule. — If  the  taxpayer 
omits  from  gross  income  an  amount 
properly  includible  therein  which  is  in 
excess  of  25  percent  of  the  amount  of 
gross  income  stated  in  the  return,  the 
tax  may  be  assessed,  or  a  proceeding 
in  court  for  the  collection  of  such  tax 
may  be  begun  without  assessment,  at 
any  time  within  6  years  after  the  re- 
turn was  filed.  For  purposes  of  this 
subparagraph — 

(i)  In  the  case  of  a  trade  or 
business,  the  term  "gross  income" 
means  the  total  of  the  amounts 
received  or  accrued  from  the  sale 
of  goods  or  services  (if  such 
amounts  are  required  to  be  shown 
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on  the  return)  prior  to  diminution 
by  the  cost  of  such  sales  or  serv- 
ices; and 

(ii)  In  determining  the  amount 
omitted  from  gross  income,  there 
shall  not  be  taken  into  account  any 
amount  which  is  omitted  from 
gross  income  stated  in  the  return 
if  such  amount  is  disclosed  in 
the  return,  or  in  a  statement  at- 
tached to  the  return,  in  a  manner 
adequate  to  apprise  the  Secretary 
or  his  delegate  of  the  nature  and 
amount  of  such  item. 
*         *         *         * 

(26  U.S.C.  1952  ed.,  Supp.  II,  Sec.  6501.) 

The  Tax  Court  pointed  out  that  the  legislative  history 
states  that  this  was  a  change  from  existing  law.  (R. 
41.)    Taxpayers  disagree.    (Br.  18-20.) 

The  Committee  Reports,  however,  are  explicit,  stat- 
ing in  identical  language    (H.  Rep.  No.   1337,  83d 
Cong.,  2d  Sess.,  p.  A  414   (3  U.S.C.  Cong.  &  Adm. 
News   (1954)   4017);  S.  Rep.  No.  1622,  83d  Cong., 
2d  Sess.,  p.  584  (3  U.S.C.  Cong.  &  Adm.  News  (1954) 
4621))  that- 
Several  changes  from  existing  law  have  been 
made  in  subsection  (e)  of  this  section.    In  para- 
graph   (1),   which   relates   to   income   tax,   the 
existing  5-year  rule  in  the  case  of  an  omission 
of  25  percent  of  gross  income  has  been  extended 
to  6  years.     The  term  gross  income  as  used  in 
this  paragraph  has  been  redefined  to  mean  the 
total  receipts  from  the  sale  of  goods  or  services 
prior  to  diminution  by  the  cost  of  such  sales  or 
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services.  A  further  change  from  existing  law 
is  the  provision  which  states  that  any  amount 
as  to  which  adequate  information  is  given  on  the 
return  will  not  be  taken  into  account  in  deter- 
mining whether  there  has  been  an  omission  of 
25  percent.     (Italics  supplied.) 

Furthermore,  the  rule  set  out  in  the  1954  Code 
goes  beyond  the  decisions  discussed  above  in  accept- 
ing a  disclosure  "in  the  return,  or  in  a  statement 
attached  to  the  return."  '"  The  Tax  Court  recognizes 
that  under  the  1954  Code  taxpayers'  position  would 
be  correct.  (R.  41.)  That  Code,  however,  did  not 
re-enact  existing  law ;  it  changed  the  law. 

II 

The  Prior  Decision  of  This  Court  Is  Distinguishable, 
But  If  It  Is  Not  the  Tax  Court  Was  Not  Bound  To 
Follow  It 

Taxpayers  argue  that  Slaff  v.  Commissioner,  supra, 
is  a  clear  holding  of  this  Court  in  support  of  its  posi- 
tion (Br.  25)  and  that  it  was  error  for  the  Tax  Court 
to  refuse  to  follow  it.  The  Tax  Court,  however,  be- 
lieved that  the  Slaff  case  was  distinguishable.  (R. 
42-43.)  In  Point  I,  above,  we  have  set  out  our  rea- 
sons for  urging  that  the  Slaff  case  is  not  controlling 
here.  In  any  event,  we  submit  that  its  applicability 
is  not  clear,  both  for  the  reasons  given  by  the  Tax 
Court  (R.  42-43),  and  also  because  of  the  0^ Bryan 
decision. 


^  Of  course  there  remains  the  problem  in  each  case  of  de- 
termining whether  the  disclosure  is  "adequate." 
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If,  however,  this  Court  should  conclude  that  the 
position  of  this  Circuit  was  clearly  set  out  in  the 
Slaff  opinion  and  is  in  favor  of  the  taxpayers,  and 
should  find  it  necessary  to  consider  the  second  issue, 
we  submit  that  the  Tax  Court  was  correct  for  the 
reasons  as  set  out  in  its  opinion  (R.  43-49),  as 
written  by  Chief  Judge  Murdock  and  reviewed  by  the 
entire  court. 

CONCLUSION 

The  decision  of  the  Tax  Court  is  correct  and  should 
be  affirmed. 

Respectfully  submitted, 


Charles  K.  Rice, 
Assistant  Attorney  General. 


Lee  a.  Jackson, 
David  0.  Walter, 

Attorneys, 

Department  of  Justice, 
Washington  25,  D.  C. 
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The  Tax  Court  of  the  United  States 
Docket  No.  53929 

ARTHUR  L.  LAWRENCE  and  ALMA  P.  LAW- 
RENCE, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioners  hereby  petition  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (District  Director  of  Internal  Revenue, 
Seattle  4,  Washington,  A:R-VEZ:90D:vaw),  dated 
May  10,  1954,  and,  as  a  basis  for  these  proceedings 
allege  as  follows: 

I. 

The  petitioners  reside  at  1605  Fremont  Street, 
Las  Vegas,  Nevada.  The  return  for  the  period  here 
involved  was  filed  with  the  Collector  of  Internal 
Revenue,  Los  Angeles,  California. 

11. 
The  notice  of  deficiency,  a  copy  of  which  is  at- 
tached hereto  and  made  a  part  of  this  petition  by 
reference,  is  dated  May  10,  1954.  (Exhibit  A.) 

III. 

The  taxes  in  controversy  are  income  taxes  for  the 
calendar  year  1948  in  the  amount  of  $2,931.14. 
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IV. 

The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

1.  The  Commissioner  erred  in  increasing  peti- 
tioners' taxable  income  by  adjusting  the  amount 
reported  as  capital  gain,  upon  the  complete  liquida- 
tion of  Midway  Peerless  Oil  Company,  including 
therein  as  part  of  the  distribution  of  assets  received 
an  amount  depicted  as  the  ascertainable  fair  market 
value  of  the  company's  leasehold. 

2.  The  Commissioner  erred  in  increasing  peti- 
tioners' taxable  income  by  including  as  part  of  the 
distribution  from  Midway  Peerless  Oil  Company 
the  value  of  crude  oil  on  hand  and  materials  and 
supplies. 

3.  The  Commissioner  erred  in  asserting  de- 
ficiency for  the  year  1948,  closed  by  the  running  of 
the  statute  of  limitations. 

Y. 

The  facts  upon  which  petitioners  rely  are  as  fol- 
lows: 

1.  The  petitioner,  Arthur  L.  Lawrence,  acquired 
on  April  7,  1942,  2,111  shares  of  stock  of  Midway 
Peerless  Oil  Company  from  the  Estate  of  Lucille 
Manley. 

2.  Petitioner's  stock  holdings  represented 
4.342094%  of  the  outstanding  stock  of  Midway 
Peerless  Oil  Company. 
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3.  Prior  to  the  adoption  of  the  resolution  to  dis- 
solve, Midway  Peerless  Oil  Company  had  entered 
into  an  agreement  with  M.  H.  Whittier  Company,  a 
partnership,  whereby  the  latter  was  to  continue  the 
operation  of  these  leasehold  properties. 

4.  At  a  stockholders'  meeting  on  or  about  De- 
cember 3,  1948,  it  was  resolved  to  dissolve  Midway 
Peerless  Oil  Company  as  of  the  close  of  business 
December  15,  1948,  by  surrender  to  the  corporation 
of  all  stock  outstanding. 

5.  Petitioner,  Arthur  L.  Lawrence,  elected  to  ac- 
cept Option  A,  of  the  corporate  plan  of  distribu- 
tion, whereby  he  received,  pro  rata  to  his  stock  hold- 
ings, the  following  assets: 

a.  An  assignment  of  participating  royalty. 

b.  An  undivided  interest  in  leasehold  equip- 
ment. 

c.  Cash,  the  pro  rata  share  by  which  the  total 
net  value  of  all  the  assets  of  the  corporation 
exceeded  the  value  of  the  leases  and  leasehold 
equipment. 

6.  The  terms  set  forth  in  said  assignment  of  par- 
ticipating royalty  give  unto  petitioner,  Arthur  L. 
Lawrence,  the  right  to  receive  proceeds  upon  the 
sale  of  specified  deposits  contingent,  however,  upon 
the  fact  that  production  and  proceeds  of  such  de- 
posits on  sale  are  in  excess  of  expenses  incurred  in 
production  thereof  by  the  operator,  M.  H.  Whittier 
Company. 

7.  The  present  operators,  M.  H.  Whittier  Com- 
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pany,  have  the  right  to  terminate  said  lease  at  their 
discretion. 

8.  Petitioner  can  in  no  way  be  authorized  or  in 
any  manner  allowed  to  participate  in  the  manage- 
ment and  control  of  the  properties. 

9.  Payments,  if  any,  to  be  received  under  this 
agreement  are  predicated  upon  the  successful  opera- 
tion of  the  property  by  M.  H.  Whittier  Company. 

10.  The  assignment  of  participating  royalty 
agreement  is  thus  only  a  promise  unto  petitioner, 
Arthur  L.  Lawrence,  by  the  corporation  that  he  may 
receive  future  money  payments  wholly  contingent 
upon  facts  and  circimistances  beyond  the  control 
of  petitioner,  and  which  are  not  possible  to  foretell 
with  anything  like  fair  certaint3^ 

11.  Petitioners  have  reported  all  receipts  from 
M.  H.  Whittier  Company  under  the  participating 
royalty  agreement  when  received. 

12.  Respondent  has  determined  that  petitioners' 
capital  gain  should  be  increased  $20,193.36,  which 
he  contends  represents  the  fair  market  value  of 
petitioners'  distributive  share  of  the  corporate  as- 
sets of  Midway  Peerless  Oil  Company.  The  pur- 
ported values  determined  by  respondent  are  as  fol- 
lows: 

Oil  reserves— Oil  lease $20,104.18 

Crue  oil  on  hand 83.00 

Materials  and  supplies 6.18 

Total $20,193.36 
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13.  Respondent,  in  determination  of  the  fair 
market  value  of  the  assignment  of  participating 
royalty  mentioned  in  5(a)  above,  has  used  as  a  basis 
the  appraisal  value  of  the  corporation  oil  lease. 

14.  Petitioners  have  no  knowledge  of  any  sales 
or  negotiations  for  sale  of  said  participating  royalty 
agreements  by  any  of  the  former  shareholders  and, 
therefore,  deny  that  any  such  sales  have  occurred. 

15.  Respondent  has  assumed  that  the  entire  esti- 
mated oil  reserves,  covered  by  the  oil  lease,  will  be 
extracted,  saved  and  sold  and  that  there  was  a 
readily  ascertainable  market  value  where,  in  fact, 
no  market  existed. 

16.  Petitioners  reported,  on  a  statement,  at- 
tached to  Schedule  D  of  their  return,  all  pertinent 
facts  and  figures  regarding  said  liquidating  distri- 
bution of  Midway  Peerless  Oil  Company.  Petition- 
ers' return  set  forth  clearly,  without  omission,  all 
values  received.  Code  section  275(c)  applies  only 
where  taxpayer  has  failed  to  make  a  return  of  some 
taxable  gain. 

17.  Section  275(e)  of  the  Internal  Revenue  Code 
states  as  follows: 

"(e)  Distributions  in  Liquidation  to  Share- 
holders— If  a  taxpayer  omits  from  gross  income 
an  amount  properly  includible  therein  under 
section  115(c)  as  an  amount  distributed  in 
liquidation  of  a  corporation,  other  than  a  for- 
eign personal  holding  company,  the  tax  may  be 
assessed,  or  a  proceeding  in  court  for  the  col- 


8  Arthur  L.  Latvrence,  et  iix.,  vs. 

lection  of  such  tax  may  be  begun  without  as- 
sessment, at  any  time  within  four  years  after 
the  return  was  filed." 

Wherefore,  petitioners  pray  that  the  Court  may 
hear  the  proceeding  and: 

1.  Determine  that  the  Commissioner  erred  in  in- 
creasing petitioners'  taxable  income  through  his  de- 
termination of  fair  market  value  of  the  assignment 
of  participating  royalty  distributed. 

2.  Determine  that  Commissioner  erred  in  in- 
creasing petitioners'  income  through  inclusion  of 
the  value  of  crude  oil  on  hand  and  materials  and 
supplies. 

3.  Determine  that  the  Commissioner  erred  in  as- 
serting deticiencies  for  the  year  1948,  closed  by  the 
running  of  the  statute  of  limitations  under  Section 
275(e)  of  the  Internal  Revenue  Code. 

4.  Grant  such  other  and  further  relief  as  the 
Court  may  deem  proper. 

/s/  E.  P.  JARVIS, 

Certified  Public  Accoimtant, 
Counsel  for  Petitioners. 
Duly  verified. 
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EXHIBIT  A 
Form  1230 

U.  S.  Treasury  Department 

Office  of  the  District  Director  of  Internal  Revenue 

905  Second  Avenue  Building 

Seattle  4,  Washington 

Air  Mail 

May  10,  1954. 

Internal  Revenue  Service 
In  replying  refer  to  A:R 
VEZ:90D:jaw 

Mr.  Arthur  L.  Lawrence  and  Mrs.  Alma  P.  Law- 
rence, 
Husband  and  Wife, 
1605  Fremont  Street, 
Las  Vegas,  Nevada. 

Dear  Mr.  &  Mrs.  Lawrence : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended  De- 
cember 31,  1948,  discloses  a  deficiency  or  deficien- 
cies of  $2,931.14,  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficienc}"  or  deficiencies  mentioned. 

Within  90  days  from  the  date  of  the  mailing  of 
this  letter  you  may  file  a  petition  with  The  Tax 
Court  of  the  United  States,  at  its  principal  address, 
Washington  4,  D.  C,  for  a  redetermination  of  the 
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deficiency.  In  counting  the  90  days  you  may  not 
exclude  any  day  unless  the  90th  day  is  a  Saturday, 
Sunday,  or  legal  holiday  in  the  District  of  Columbia 
in  which  event  that  day  is  not  counted  as  the  90th 
day.  Otherwise  Saturday,  Sundays  and  legal  holi- 
days are  to  be  counted  in  computing  the  90-day 
period. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  District  Director  of  Internal  Revenue, 
Audit  Division,  905  Second  Avenue  Building,  Se- 
attle 4,  Washington.  The  signing  and  filing  of  this 
form  will  expedite  the  closing  of  your  return (s)  by 
permitting  an  early  assessment  of  the  deficiency  or 
deficiencies,  and  will  prevent  the  accumulation  of 
interest,  since  the  interest  period  terminates  30  days 
after  receipt  of  the  form,  or  on  the  date  of  assess- 
ment, or  on  the  date  of  payment,  whichever  is  the 
earlier. 

Very  truly  yours, 

T.  COLEMAN  ANDREWS, 

Commissioner ; 

By  /s/  WILLIAM  E.  FRANK, 

District  Director  of  Internal 
Revenue. 
Enclosures : 
Statement 
Form  1276 
Agreement  Form 
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AH 

VEZ  :90D  :jaw 

Statement 

Mr.  Arthur  L.  Lawrence  and  Mrs.  Alma  P.  Lawrence 

Husband  and  Wife 

Formerly  Los  Angeles,  California 

Now  1605  Fremont  Street 

Las  Vegas,  Nevada 

Tax  Liability  lor  the  Taxable  Year  Ended  December  31,  1948 

Deficiency 
Income  tax   $2,931.14 

In  makinig  this  determination  of  your  income  tax  liability, 
careful  consideration  has  been  given  to  the  report  of  examina- 
tion dated  May  3,  1954. 

Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return,  Form  1040 $12,984.21 

Unallowable  deductions  and  additional  income: 

(a)   Capital  gain  10,096.68 


Net  income  adjusted  $23,080.89 

Explanation  of  Adjustments 

(a)  On  your  return  you  reported  a  long-term  capital  gain  of 
$8,639.81,  taken  into  account  at  50%  or  $4,319.91,  upon  the  dis- 
tribution of  assets  in  liquidation  made  by  IMidway  Peerless  Oil 
Company  on  December  15,  1948.  It  has  been  determined  that 
the  fair  market  value  of  assets  received  by  you  as  a  result  of  the 
distribution  was  as  follows: 

Oil  lease  $20,104.18 

Leasehold  equipment  1,507.27 

Employee  cottages  146.33 

Crude  oil  on  hand 83.00 

Materials  and  supplies 6.18 

Cash  and  other  assets 8,886.11 

Total  $30,733.07 
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Your  gain  is  therefore  recomputed  as  follows: 

Fair  market  value  of  assets  received $30,733.07 

Basis  of  stock  acquired  4-7-42 1,899.90 

Recognized  gain  $28,833.17 

Taken  into  account  at  50% 14,416.59 

Reported  on  return 4,319.91 

Increase  in  capital  gain $10,096.68 

Your  reported  net  income  is  increased  accordingly. 

Computation  of  Tax 

Net  income  adjusted  $23,080.89 

Less:  Exemptions  (2  x  $600) 1.200.00 

Income  subject  to  tentative  tax $21,880.89 

One-half  of  such  income  for  joint  return $10,940.45 

Tentative  tax  2,997.38 

Tax  reduction :  17%  of  $    400.00        $  68.00 

12%  of    2,597.38  311.69 379.69 

Balance    $  2,617.69 

Correct  income  tax  liability  for  joint  return 

(2  X  $2,617.69)  5,235.38 

Income  tax  liability  disclosed  by  return, 

account  #9117502  2,304.24 

Deficiency  in  income  tax  $  2,931.14 

Received  and  filed  July  22,  1954,  T.C.U.S. 
Served  July  23,  1954. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  Now  the  Commissioner  of  Internal  Rev- 
enue, by  his  attorney,  Daniel  A.  Taylor,  Chief  Coun- 
sel, Internal  Revenue  Service,  and  for  answer  to 
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the  petition  filed  herein,  admits,  denies  and  alleges 
as  follows: 

I. 
Admits  the  allegations  contained  in  paragraph  I 
of  the  petition. 

II. 
Admits  the  allegations  contained  in  paragraph  II 
of  the  petition. 

III. 
Admits   the   allegations   contained  in   paragraph 
III  of  the  petition. 

IV. 
1  to  3,  inclusive.  Denies  that  in  determining  the 
deficiency  asserted  in  the  statutory  notice  of  de- 
ficiency herein  the  respondent  committed  any  error, 
and  specifically  denies  the  allegations  of  error  set 
forth  in  subparagraphs  1  to  3,  inclusive,  of  para- 
graph IV  of  the  petition. 

V. 

1.  Denies  the  allegations  contained  in  sub]:)ara- 
graph  1  of  paragraph  V  of  the  petition  except  it  is 
admitted  that  the  petitioner,  Arthur  L.  Lawrence, 
acquired  on  April  7,  1942,  2,111  shares  of  stock  of 
Midway  Peerless  Oil  Company. 

2.  Admits  the  allegations  contained  in  subpara- 
graph 2  of  paragraph  V  of  the  petition. 

3.  Denies  the  allegations  contained  in  subpara- 
graph 3  of  paragraph  V  of  the  petition. 

4.  x\dmits  the  allegations  contained  in  subpara- 
graph 4  of  paragraph  V  of  the  petition. 

5  to  11,  inclusive.  Denies  the  allegations  contained 


14  Arthur  L.  Lawrence,  ef  ux.,  vs. 

in  subparagraphs  5  to  11,  inclusive,  of  paragraph  V 
of  the  petition. 

12.  Admits  the  allegations  contained  in  subpara- 
graph 12  of  paragraph  V  of  the  petition. 

13  to  16,  inclusive.  Denies  the  allegations  con- 
tained in  subparagraphs  13  to  16,  inclusive,  of  para- 
graph V  of  the  petition. 

17.  Admits  the  allegations  contained  in  subpara- 
graph 17  of  paragraph  V  of  the  petition. 

VI. 

Denies  generally  and  specifically  each  and  every 
allegation  contained  in  the  petition,  not  hereinbe- 
fore specifically  admitted,  qualified  or  denied. 

VII. 
Further  answering  the  petition  respondent  alleges 
as  follows: 

(a)  That  petitioners  omitted  from  gross  income 
reported  in  their  1948  income  tax  return  an  amount 
properl}^  includable  therein  which  is  in  excess  of 
25  per  centum  of  the  amount  of  gross  income  stated 
in  said  return;  therefore,  the  income  tax  for  1948 
may  be  assessed,  or  a  proceeding  in  court  for  the 
collection  of  such  tax  may  be  begun  without  as- 
sessment, at  any  time  within  five  years  after  the 
return  was  filed  as  provided  by  Section  275(c)  of 
the  Internal  Revenue  Code. 

(b)  The  petitioners'  1948  income  tax  return  was 
filed  on  May  31,  1949,  and  the  notice  of  deficiency 
from  which  this  appeal  is  taken  was  mailed  to  the 
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petitioners  on  May  10,  1954,  which  date  was  within 
five  years  from  the  filing  of  the  return. 

Wherefore,  it  is  prayed  that  the  petitioners'  ap- 
peal be  denied  and  that  the  Commissioner's  deter- 
mination of  deficiency  be  approved. 

/s/  DANIEL  A.  TAYLOR,      W.H.P. 

Chief  Counsel,  Liternal 
Revenue  Service. 
Of  Counsel: 

MELVIN  L.  SEARS, 
Regional  Counsel; 

JOHN  O.  DURKAN, 

Special  Attorney,  Internal 
Revenue  Service. 

Filed  September  2,  1954,  T.C.U.S. 


[Title  of  Tax  Court  and  Cause.] 

REPLY 

The  above-named  petitioners,  for  reply  to  the 
allegations  affirmatively  set  forth  by  the  respondent 
in  his  answer,  admit  and  deny  as  follows : 

VII. 

(a)  Denies  the  allegations  contained  in  subpara- 
graph (a)  of  paragraph  VII  of  the  answer. 

(b)  Petitioners  admit  that  they  filed  a  United 
States  income  tax  return  for  the  calendar  year  1948 
during  the  month  of  May,  1949.  Petitioners  admit 
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that  respondent  did  on  May  10,  1954,  mail  to  peti- 
tioners herein  the  notice  of  deficiency  for  the  tax- 
able year  3948,  but  petitioners  deny  the  remaining 
allegations  of  subparagraph  (b)  of  paragraph  VII 
of  the  answer. 

(c)  Deny  all  of  the  material  allegations  of  re- 
spondent's answer  not  hereinbefore  specifically  ad- 
mitted. 

Wherefore,  it  is  prayed  that  the  affinnative  relief 
requested  by  the  respondent  in  his  answer  be  de- 
nied, and  that  relief  be  granted  as  sought  in  the 
petition. 

/s/  E.  P.  JARVIS, 

Certified  Public  Accountant, 
Counsel  for  Petitioners. 

Received  and  filed  October  11,  1954,  T.C.U.S. 


[Title  of  Tax  Court  and  Cause.] 

STIPULATION  OF  FACTS 

Petitioners  and  respondent,  by  their  respective 
counsel,  stipulate  that  the  merits  of  this  proceeding 
may  be  decided  on  the  basis  of  the  following  facts: 

1.  The  petitioners  reside  at  1605  Fremont  Street, 
Las  Vegas,  Nevada.  They  filed  a  joint  United  States 
income  tax  return  for  the  calendar  year  1948  with 
the  Collector  of  Internal  Revenue,  Los  Angeles, 
California,  on  May  31,  1949.  A  copy  of  said  return, 
together  with  extensions  of  time  for  filing  same,  is 
attached  hereto  as  Exhibit  A-1. 
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2.  On  May  10,  1954,  the  Commissioner  of  In- 
ternal Revenue  mailed  to  the  petitioners  a  notice 
of  deficiency  in  income  tax  in  the  amount  of 
$2,931.14  for  the  calendar  year  1948.  A  copy  of  said 
notice,  together  with  the  statement  which  is  referred 
to  therein,  is  attached  hereto  as  Exhibit  B-2.  The 
determination  as  contained  in  Exhibit  B-2  is,  in  all 
respects,  correct. 

3.  Petitioner,  Arthur  L,  Lawrence,  acquired 
2,111  shares  of  stock  of  the  Midway  Peerless  Oil 
Company  on  April  7,  1942.  This  amounted  to 
4.342094%  of  the  outstanding  stock.  At  a  stockhold- 
ers' meeting,  on  or  about  December  3,  1948,  it  was 
resolved  to  dissolve  Midway  Peerless  Oil  Company 
as  of  the  close  of  business  December  15,  1948,  by 
surrender  to  the  corporation  of  all  stock  outstand- 
ing. The  amount  of  long-term  capital  gain  derived 
by  Arthur  L.  Lawrence  upon  the  distribution  in 
complete  liquidation  made  by  Midway  Peerless  Oil 
Company  on  December  15,  1948,  is  set  forth  on  page 
one  of  the  "Statement"  in  Exhibit  B-2. 

4.  The  only  issue  to  be  decided  by  the  Court  is 
that  of  the  applicability  of  the  statute  of  limita- 
tions, as  pleaded  in  the  petition  and  answer. 

/s/  BBOCKMAN  ADAMS, 

Counsel  for  Petitioners. 

I  /s/  JOHN  POTTS  BARNES, 

W.H.P. 

Chief  Counsel,  Internal  Revenue  Service,  Counsel 
for  Respondent. 
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IT:479 

Treasury  Department 
Internal  Revenue  Service 
Los  Angeles  12,  California 

May  19,  1949. 
In  reply  refer  to 
IT:EXT:RMC 
MI  8111— Ext.  371 

Form  1040 

Mr.  &  Mrs.  Arthur  L.  Lawrence  (Alma  P.), 
c/o  Jarvis  &  Moore, 
23rd  Floor,  Smith  Tower, 
Seattle  4,  Washington. 

Dear  Mr.  &  Mrs.  Lawrence: 

Receipt  is  acknowledged  of  your  recent  request 
for  extension  of  time  within  which  to  file  your  in- 
come tax  return  for  the  calendar  year  1948. 

It  is  not  the  policy  of  the  Bureau  to  grant  exten- 
sions of  time  for  filing  income  tax  returns  except 
in  cases  where  the  circumstances  clearly  warrant 
such  action. 

You  are,  therefore,  advised  that  the  reasons  stated 
in  your  request  do  not  warrant  granting  a  further 
extension,  but  you  are  allowed  until  5-31-49  within 
which  to  file  your  return  before  it  will  be  considered 
delinquent  and  subject  to  the  penalties  provided  by 
law. 
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This  Letter  or  Copy  Thereof  Should  Be  Attached 
to  Your  Return,  When  Filed,  as  Evidence  of  the 
Authorization  Herein  Granted. 

Very  truly  yours, 

HARRY  C.  WESTOVER, 

Collector ; 

By  /s/  C.  J.  HOGAN, 

Chief,  Income  Tax  Division. 
RMC :  js 


IT:39 

Treasury  Department 

Internal  Revenue  Sei^ce 

Los  Angeles   12,   California 

April  15,  1949. 
In  replying  refer  to 
IT  :EXT  :RMC 
MI  8111— Ext.  371 

Form  1040 

Mr.  &  Mrs.  Arthur  L.  Lawrence  (Alma  P.), 
c/o  Jarvis  &  Moore, 
23rd  Floor,  Smith  Tower, 
Seattle  4,  Washington. 

Dear  Mr.  &  Mrs.  Lawrence: 

Receipt  is  acknowledged  of  your  application  of 
recent  date  requesting  for  the  reasons  stated  an  ex- 
tension of  time  within  which  to  file  your  return  of 
income  for  the  calendar  year  1948. 
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A  further  extension  of  time  to  5-15-49  is  hereby 
granted  within  which  the  above-mentioned  return 
may  be  filed.  In  all  eases  where  an  extension  of 
time  is  granted,  interest  is  collectible  at  the  rate  of 
one-half  of  one  per  cent  a  month  upon  the  unpaid 
tax  from  the  original  due  date  to  the  date  of  pay- 
ment. 

A  Copy  of  This  Letter  Must  Be  Attached  to  the 
Return  When  It  Is  Filed  as  Authority  for  the  Ex- 
tention  of  Time  Herein  Granted. 

Very  truly  yours, 

GEO.  J.  SCHOENEMAN, 
Commissioner ; 


By  /s/  HARRY  C.  WESTOVER, 
Collector. 


RMC:Lw 


IT:5 

Treasury  Department 
Internal  Revenue  Service 
Los  Angeles  12,  California 

In  reply  refer  to 
IT:EXT:RMC 
MI  8111— Ext.  371 

Form  1040 

March  10,  1949. 
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Mr.  Arthur  L.  Lawrence, 
c/o  Jarvis  &  Moore, 
23rd  Floor,  Smith  Tower, 
Seattle  4,  Washin^on. 

Dear  Mr.  Lawrence: 

Receipt  is  acknowledged  of  your  application  of 
recent  date  requesting,  for  the  reasons  stated,  an 
extension  of  time  within  which  to  file  your  return 
of  income  for  the  calendar  year  1948. 

An  extension  of  time  to  4-15-49  is  hereby  granted 
within  which  this  return  may  be  filed.  In  all  cases 
where  an  extension  of  time  is  granted,  interest  is 
collectible  at  the  rate  of  one-half  of  one  per  cent  a 
month  upon  the  unpaid  tax  from  the  original  due 
date  of  the  return  to  the  date  of  payment. 

An  extension  of  time  cannot  be  granted  for  the 
filling  of  an  income  tax  return  on  Form  1040A; 
therefore,  it  will  be  necessary  when  filing  to  use 
Form  1040. 

A  Copy  of  This  Letter  Must  Be  Attached  to  the 
Retuiii  When  It  Is  Filed  as  Authority  for  the  Ex- 
tension of  Time  Herein  Granted. 

Very  truly  yours, 

GEO.  J.  SCHOENEMAN, 
Commissioner  ; 

By  /s/  HARRY  C.  WESTOVER, 

Collector. 
RMC:gfw 
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IT:5 

Treasury  Department 

Internal  Revenue   Service 

Los   Angeles   12,    California 

March  10,  1949. 
In  reply  refer  to 
IT:EXT:RMC 
MI  8111— Ext.  371 

Form  1040 

Mrs.  Alma  P.  Lawrence, 

c/o  Jarvis  &  Moore, 
23rd  Floor,  Smith  Tower, 
Seattle  4,  Washington. 

Dear  Mrs.  Lawrence: 

Receipt  is  acknowledged  of  your  application  of 
recent  date  requesting,  for  the  reasons  stated,  an 
extension  of  time  within  which  to  file  your  return 
of  income  for  the  calendar  year  1948. 

An  extension  of  time  to  4-15-49  is  hereby  granted 
within  which  this  return  may  be  filed.  In  all  cases 
where  an  extension  of  time  is  granted,  interest  is 
collectible  at  the  rate  of  one-half  of  one  per  cent  a 
month  upon  the  unpaid  tax  from  the  original  due 
date  of  the  return  to  the  date  of  payment. 

An  extension  of  time  cannot  be  granted  for  the 
filing  of  an  income  tax  return  on   Form   1040A- 
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therefore,  it  will  be  necessary  when  filing  to  use 
Form  1040. 

A  Copy  of  This  Letter  Must  Be  Attached  to  the 
Return  When  It  Is  Filed  as  Authority  for  the  Ex- 
tension of  Time  Herein  Granted. 

Very  truly  yours, 

GEO.  J.  SCHOENEMAN, 

Commissioner ; 

By  /s/  HARRY  C.  WESTOVER, 
Collector. 

RMC:gfw 
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EXHIBIT  B-2 
Form  1230 

U.  S.  Treasury  Department 

Office  of  the  District  Director  of  Internal  Revenue 

905  Second  Avenue  Building 

Seattle  4,  Washington 

May  10,  1954. 
'^Air  Mail" 

Internal  Revenue  Service 
In  replying  refer  to  A:R 
VEZ:90D:.jaw 

Mr.  Arthur  L.  Lawrence  and  Mrs.  Alma  P.  Law- 
rence, 
Husband  and  Wife, 
1605  Fremont  Street, 
Las  Vegas,  Nevada. 

Dear  Mr.  &  Mrs.  Lawrence : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended  De- 
cember 31,  1948,  discloses  a  deficiency  or  deficiencies 
of  $2,931.14,  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  from  the  date  of  the  mailing  of 
this  letter  you  may  file  a  petition  with  The  Tax 
Court  of  the  United  States,  at  its  principal  address, 
Washington  4,  D.  C,  for  a  redetermination  of  the 
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deficiency.  In  counting  the  90  days  you  may  not 
exclude  any  day  unless  the  90th  day  is  a  Saturday, 
Sunday,  or  legal  holiday  in  the  District  of  Columbia 
in  which  event  that  day  is  not  counted  as  the  90th 
day.  Otherwise  Saturdays,  Sundays,  and  legal  holi- 
days are  to  be  counted  in  computing  the  90-day  pe- 
riod. 

Should  you  not  desire  to  file  a  petition,  you  are  re- 
quested to  execute  the  enclosed  form  and  forward 
it  to  the  District  Director  of  Internal  Revenue, 
Audit  Division,  905  Second  Avenue  Building,  Se- 
attle 4,  Washington.  The  signing  and  filing  of  this 
form  will  expedite  the  closing  of  your  return  (s)  by 
permitting  an  early  assessment  of  the  deficiency  or 
deficiencies,  and  will  prevent  the  accumulation  of 
interest,  since  the  interest  period  terminates  30 
days  after  receipt  of  the  form,  or  on  the  date  of 
assessment,  or  on  the  date  of  payment,  whichever 
is  the  earlier. 

Very  truly  yours, 

T.  COLEMAN  ANDREWS, 

Commissioner ; 

By  /s/  WILLIAM  E.  FRANK, 

District  Director  of  Internal 
Revenue. 
Enclosures : 
Statement 
Form  1276 
Agreement  Form 
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A:R 

VEZ:90D:jaw 

Statement 

Mr.  Arthur  L.  Lawrence  and  Mrs.  Alma  P.  Lawrence 

Husband  and  Wife 

Formerly  Los  Angeles,  California 

Now  1605  Fremont  Street 

Las  Vegas,  Nevada 

Tax  Liability  for  the  Taxable  Year  Ended  December  31,  1948 

Deficiency 
Income  tax  $2,931.14 

In  making  this  determination  of  your  income  tax  liability, 
careful  consideration  has  been  given  to  the  report  of  examina- 
tion dated  May  3,  1954. 

Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return,  F'orm  1040 $12,984.21 

Unallowable  deductions  and  additional  income: 

(a)   Capital  gain  10,096.68 

Net  income  adjusted  $23,080.89 

Explanation  of  Adjustments 

(a)  On  your  return  you  reported  a  long-term  capital  gain  of 
$8,639.81,  taken  into  account  at  50%  or  $4,319.91,  upon  the  dis- 
tribution of  assets  in  liquidation  made  by  Midway  Peerless  Oil 
Company  on  December  15,  1948.  It  has  been  determined  that 
the  fair  market  value  of  assets  received  by  you  as  a  result  of  the 
distribution  was  as  follows: 

Oil  lease  $20,104.18 

Leasehold   equipment  1,507.27 

Employee  cottages  146.33 

Crude  oil  on  hand 83.00 

Materials  and  supplies 6.18 

Cash  and  other  assets 8,886.11 

Total  $30,733.07 
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Your  gain  is  therefore  recomputed  as  follows : 

Fair  market  value  of  assets  received $30,733.07 

Basis  of  stock  acquired  4-7-42 1,899.90 

Recognized  gain  28,833.17 

Taken  into  account  at  50% 14,416.59 

Reported  on   return 4,319.91 

Increase  in  capital  gain $10,096.68 

Your  reported  net  income  is  increased  accordingly. 

Computation  of  Tax 

Net  income  adjusted $23,080.89 

Less:  Exemptions  (2  x  $600) 1,200.00 

Income  subject  to  tentative  tax $21,880.89 

One-half  of  such  income  for  joint  return $10,940.45 

Tentative  tax  2,997.38 

Tax  reduction:  17%  of  $   400.00        $  68.00 

12%  of    2,597.38  311.69 379.69 


Balance    $  2,617.69 

Correct  income  tax  liability  for  joint  return 

(2  X  $2,617.69)  5,235.38 

Income  tax  liability  disclosed  by  return, 

account  #9117502  2,304.24 


Deficiency  in  income  tax  $  2,931.14 

Lodged  August  21,  1956. 
Filed  August  23,  1956,  T.C.U.S. 
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Tax  Court,  of  the  United  States 

[Title  of  Cause.] 

Filed  January  25,  1957. 

Statute  of  Limitations — Section  275(c) — 25  Per 
Cent  Omission  From  Gross  Income — Omission  Ex- 
plained in  Return :  The  5-year  period  of  limitations 
provided  by  Section  275(e)  applies  where  a  tax- 
payer omitted  from  gross  income  shown  on  the  re- 
turn a  capital  gain,  which  omission  represented 
more  than  25  per  cent  of  the  gross  income  shown 
on  the  return.  It  is  immaterial  that  the  omission 
was  explained  on  a  separate  sheet  of  paper  attached 
to  the  return. 

Statute  of  Limitations — Section  275(c) — Section 
275(e)  :  The  5-year  period  of  Section  275(c)  is  ap- 
plicable even  though  the  omitted  amount  was  a  dis- 
tribution in  liquidation  of  a  corporation  and  on 
that  basis  alone  a  4-year  period  would  have  been 
allowed  under  Section  275(e). 

Tax  Court  Policy — Consideration  of  Reversal  by 
Court  of  Appeals :  The  Tax  Court,  having  national 
jurisdiction  rather  than  a  jurisdiction  limited  to 
only  a  portion  of  the  Nation,  when  reversed  on  an 
issue  by  a  Court  of  Appeals,  must  reconsider  the 
point  in  the  light  of  the  reversing  opinion  and  then 
decide  whether  to  adhere  to  its  original  views  or 
accept  the  views  of  the  reversing  court. 

BROCKMAN  ADAMS,  ESQ., 
For  the  Petitioners. 

JOHN  POTTS  BARNES,  ESQ., 
For  the  Respondent. 
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OPINION 

Murdock,  Judge: 

The  Commissioner  determined  a  deficiency  of 
$2,931.14  in  the  income  tax  of  the  petitioners  for 
1948.  The  facts  have  been  stipulated.  The  stipula- 
tion is  adopted  as  the  findings  of  fact. 

The  petitioners,  husband  and  wife,  filed  a  joint 
Federal  income  tax  return  for  1948  with  the  col- 
lector of  internal  revenue,  Los  Angeles,  California, 
on  May  31,  1949,  an  extension  to  that  date  for  filing 
having  been  granted.  The  notice  of  deficiency  was 
not  mailed  until  May  10,  1954,  after  the  3-year  pe- 
riod, and  after  the  4-year  period  but  before  the 
5-year  period  for  assessment  and  collection  had  ex- 
pired. The  only  question  for  decision  is  whether 
Section  275(c)  applies,  giving  the  Commissioner 
five  years  from  the  filing  of  the  return  within  which 
to  assess  and  collect  the  deficiency  now  admitted  to 
be  due. 

Section  275(c)  is  as  follows: 

(c)  Omission  From  Gross  Income:  If  the 
taxpayer  omits  from  gross  income  an  amount 
properly  includible  therein  which  is  in  excess 
of  25  per  centimi  of  the  amount  of  gross  in- 
come stated  in  the  return,  the  tax  may  be  as- 
sessed, or  a  proceeding  in  court  for  the  collec- 
tion of  such  tax  may  be  begun  without  assess- 
ment, at  any  time  within  5  years  after  the  re- 
turn was  filed. 

The  petitioners  have  admitted  that  the  deficiency 
determined  by  the   Commissioner  is  correct.   The 
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Commissioner,  in  determining  that  deficiency,  in- 
cluded in  income  over  $20,000  of  capital  gain  which 
the  petitioners  had  omitted  from  gross  income  on 
their  return.  It  was  not  included  in  the  computation 
of  gross  income  on  the  return.  Even  the  taxable 
one-half  of  that  amount  is  substantially  "in  excess 
of  25  per  centum  of  the  amount  of  gross  income 
stated  in  the  return."  The  petitioners  do  not  con- 
tend otherwise. 

The  petitioners  contend  that  they  disclosed  the 
nature  and  amount  of  the  now  admitted  additional 
income  in  a  manner  adequate  to  apprise  the  Com- 
missioner in  a  statement  made  a  part  of  the  return. 
Arthur  acquired  a  portion  of  the  stock  of  Midway 
Peerless  Oil  Company  in  1942  and  that  company 
was  liquidated  on  December  15,  1948.  The  liquida- 
tion resulted  in  the  capital  gain  now  determined 
by  the  Commissioner  and  agreed  to  by  the  petition- 
ers. The  petitioners  reported  on  their  return  a  long- 
term  capital  gain  of  $8,567.38,  one  item  of  the  com- 
putation of  which  was  as  follows : 

Kind  of  Property:  2,111  Sh.  Midway  Peerless 

Oil  Co.— Com. 
Date  Acquired:  4/7/42. 
Dated  Sold:  12/24/48. 
Gross  Sales  Price :  $10,539.71. 
Cost  or  Other  Basis:  (A)  $1,899.90. 

(A)     See  schedule  attached. 

The  following  appeared  as  a  separate  page  of  the 
return : 
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It  is  obvious  from  the  entire  return  that  the  tax- 
payers made  a  computation  of  their  income  and 
omitted  ''from  gross  income  an  amount  properly 
includible  therein  which  is  in  excess  of  25  per 
centum  of  the  amount  of  gross  income  stated  in  the 
return.''  The  quoted  words  are  from  Section  275(c) 
which  first  appeared  in  the  Revenue  Act  of  1934. 
The  House  bill  had  eliminated  the  statute  of  limita- 
tions in  such  cases  but  the  Senate  insisted  upon  a 
5-year  period,  saying: 

*  *  *  For  instance,  a  case  might  arise  where 
a  taxpayer  failed  to  report  a  dividend  because 
he  was  erroneously  advised  by  the  officers  of 
the  corporation  that  it  was  paid  out  of  capital 
or  he  might  report  as  income  for  one  year  an 
item  of  income  which  properly  belonged  in  an- 
other year.  Accordingly,  your  committee  has 
provided  for  a  5-year  statute  in  such  cases.  ^  *  * 
[CB  1939-1,  Part  2,  P.  619.] 

The  Tax  Court  can  only  apply  the  statute  as 
Congress  enacted  it,  and  it  has  consistently  held 
under  similar  circumstances  that  the  5-year  period 
of  limitations  on  assessment  and  collection  applies 
rather  than  any  shorter  period,  regardless  of  how 
honest  the  mistake  and  regardless  of  the  possibility 
that  from  somewhere  in  the  return  or  papers  at- 
tached to  it  the  information  was  given  to  the  Com- 
missioner of  the  transaction  giving  rise  to  the  omit- 
ted income.  Anna  M.  B.  Poster,  45  B.T.A.  126,  affd. 
131  P.  2d  405;  Emma  B.  Maloy,  45  B.T.A.  1104; 
Estate  of  C.  P.  Hale,  1  T.C.  121;  American  Liberty 
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Oil  Co.,  1  T.C.  386;  William  L.  E.  O'Bryan,  1  T.C. 
1137;  Katharine  C.  Ketcham,  2  T.C.  159,  affd. 
(C.A.-2)  142  F.  2d  996;  Oleta  A.  Ewald,  2  T.C.  384, 
affd.  141  F.  2d  750;  M.  C.  Parrish  &  Co.,  3  T.C.  119, 
affd.  147  F.  2d  284;  Leslie  H.  Green,  7  T.C.  263,  275 ; 
Peyton  G.  Nevitt,  20  T.C.  318;  H.  Leslie  Leas,  23 
T.C.  1058;  Dean  Babbitt,  23  T.C.  850;  The  Colony, 
Inc.,  26  T.C.  30. 

The  position  taken  by  the  petitioners  in  this  case 
has  now  been  enacted  into  law  by  Section  6501(e) 
(1)  (A)  (ii)  of  the  Internal  Revenue  Code  of  1954, 
as  follows: 

In  determining  the  amount  omitted  from 
gross  income,  there  shall  not  be  taken  into  ac- 
count any  amount  which  is  omitted  from  gross 
income  stated  in  the  return  if  such  amount  is 
disclosed  in  the  return,  or  in  a  statement  at- 
tached to  the  return,  in  a  manner  adequate  to 
apprise  the  Secretary  or  his  delegate  of  the 
nature  and  amount  of  such  item. 

This  provision  was  not  made  retroactive  and  its 
legislative  history  states  that  it  was  a  ' '  change  from 
existing  law, ' '  thus  supporting  the  view  consistently 
taken  by  the  Tax  Court  as  to  the  previously  exist- 
ing law.  H.  Kept.  No.  1337,  83d  Cong.  2d  Sess.,  p. 
A414;  Sen.  Kept.  No.  1622,  83d  Cong.,  2d  Sess.,  p. 
584.  The  Court  in  Slaff  v.  Commissioner,  220  P. 
2d  65,  67,  recognized  that  this  legislation  changed 
existing  law. 

This  Court  has  also  held  that  an  omission  within 
the  meaning  of  Section  275(c)   could  result  from 
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the  overstatement  of  cost  or  a  similar  item,  even 
though  there  was  no  omission  of  an  income  item 
from  the  computation  of  income  shown  on  the  re- 
turn. Estate  of  J.  W.  Gibbs,  Sr.,  21  T.C.  443.  The 
present  situation  is  not  such  an  omission  and  the 
fact  that  the  Tax  Court  has  been  reversed  in  sev- 
eral cases  of  that  t}^e  and  affirmed  in  one  does  not 
help  the  present  taxpayer.  Uptegrove  Lumber  Com- 
pany V.  Commissioner,  204  F.  2d  570;  Deakman- 
Wells  Company  v.  Commissioner,  213  F.  2d  894,  re- 
versing 20  T.C.  610;  Goodenow  v.  Commission,  238 
F.  2d  20,  reversing  25  T.C.  1 ;  Reis  v.  Commissioner, 
142  F.  2d  900,  affirming  1  T.C.  9  and  a  Tax  Court 
Memorandum  Opinion.  The  Court,  of  Appeals  for 
the  Third  Circuit,  in  the  Uptegrove  case,  considered 
Section  275(c)  ambigTious  insofar  as  it  applied  to 
an  omission  resulting  from  the  overstatement  of 
cost,  but  it  clearly  differentiated  that  kind  of  an 
omission  from  one,  such  as  is  here  present,  where 
the  taxpayer  ''leaves  some  item  of  gain  out  of  his 
computation  of  gross  income."  It  distinguished 
cases  of  the  latter  type  ''because  the  applicability 
of  the  language  of  the  statute,  'omits  from  gross 
income,'  to  the  given  facts  was  so  clear." 

The  only  possible  complication  in  the  decision  of 
the  present  case  is  whether  it  might  be  contrary  to 
a  fairly  recent  decision  of  the  Court  of  Appeals  for 
the  Ninth  Circuit,  to  which  this  case  could  go  on 
appeal.  The  reference  is  to  the  Slaff  case,  supra. 
There  Slaff  entered  only  one  item,  salary,  on  each 
of  his  returns.   No  computation  of  any  kind  was 
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shown.  After  the  one  income  item,  reported  in  the 
place  for  income  received,  he  wrote,  "exempt  under 
Section  116  I.R.C. ;  therefore,  no  taxable  income." 
The  Tax  Court  held  that  there  was  a  complete 
omission  of  "gross  taxable  income"  and  Section 
275(c)  applied.  The  Court  of  Appeals  reversed  but 
stated,  "We  are  in  full  accord  with  the  rulings  in" 
the  Uptegrove  and  Deakman- Wells  cases,  supra,  in 
w^hich  the  opinions  indicate  agreement  with  the  Tax 
Court  in  a  case  like  the  present  one.  See  also  Goode- 
now,  supra.  If  the  views  of  the  Court  of  Appeals 
for  the  Ninth  Circuit  are  the  same  as  those  of  the 
Court  of  Appeals  for  the  Third  Circuit,  there  is 
no  difficulty  here,  but  if  it  does  not  distinguish  this 
case  from  its  Slaff  case,  then,  even  so,  the  Tax 
Court  must  respectfully  adhere  to  its  own  views  in 
this  case. 

One  of  the  difficult  problems  which  confronted 
the  Tax  Court  soon  after  it  was  created  in  1926  as 
the  Board  of  Tax  Appeals  was  what  to  do  when  an 
issue  came  before  it  again  after  a  Court  of  Appeals 
had  reversed  its  prior  decision  on  that  point.  Clearly, 
it  must  thoroughly  reconsider  the  problem  in  the 
light  of  the  reasoning  of  the  reversing  appellate 
court  and,  if  convinced  thereby,  the  obvious  proce- 
dure is  to  follow  the  higher  court.  But  if  still  of  the 
opinion  that  its  original  result  was  right,i  a  court  of 
national  jurisdiction  to  avoid  confusion  should  fol- 
low its  own  honest  beliefs  until  the  Supreme  Court 


ilf  the  issue  turned  upon  a  rule  of  law  peculiar 
to  some  state  or  states  within  that  Circuit,  the  prac- 
tice of  the  Tax  Court  has  been  to  follow  the  rule 
as  laid  down  for  that  Circuit. 
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decides  the  point.^  The  Tax  Court  early  concluded 
that  it  should  decide  all  cases  as  it  thought  right. 

This  was  not  too  difficult  if  appeal  in  the  later 
case  would  not  lie  to  the  reversing  Circuit.  Missouri 
Pacific  Railroad  Co.,  22  B.T.A.  267,  287,  which  fol- 
lowed Western  Maryland  Railway  Co.,  12  B.T.A. 
889,  after  that  case  had  been  reversed,  33  F.  2d 
695  (C.A.-4).  The  difficulty  increased  when  the  Tax 
Court  adhered  to  its  own  opinion  when  appeal 
would  lie  to  the  reversing  Circuit.  Southern  Rail- 
way Company,  27  B.T.A.  673,  688,  afPd.  on  the  bond 
discount  issue  74  F.  2d  887  (C.A.-4)  ;  Estate  of  Ed- 
ward P.  Hughes,  7  T.C.  1348,  1350;  Harold  Holt, 
23  T.C.  469,  473.  The  pressure  increased  in  situa- 
tions where  more  than  one  Court  of  Appeals  dif- 
fered with  the  Tax  Court,  but  was  relieved  if  one 
or  more  agreed  with  the  Tax  Court.  Robert  L. 
Smith,  6  T.C.  255,  257.  Cf.  Putnam  v.  Commis- 
sioner,   ....    U.   S (12-3-56).  The  Court  of 

Appeals  for  the  Eighth  Circuit  in  that  case  affirmed 
a  Memorandum  Opinion  of  the  Tax  Court,  224  F. 
2d  947.  The  Supreme  Court  affirmed,  after  grant- 
ing certiorari,  because  of  alleged  conflict  with  Pol- 
lak  V.  Commissioner  (C.A.-3)  209  F.  2d  57,  re- 
versing 20  T.C.  376;  Edwards  v.  Allen  (C.A.-5), 
216  F.   2d  794;   Cudlip  v.   Commissioner   (C.A.-6) 


2The  United  States  Customs  Court  and  the  Court 
of  Claims  are  other  national  courts  operating  on 
the  trial  court  level,  but  they  do  not  have  similar 
problems  since  the  appeals  in  each  case  go  to  an  ap- 
pellate court  which  also  has  a  nationwide  jurisdic- 
tion. 
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220  F.  2d  565,  reversing  a  Tax  Court  Memorandum 
Opinion.  See  also  Basalt  Rock  Co.,  Inc.,  10  T.C. 
600,  reversed  (C.A.-9),  180  F.  2d  281,  cert,  denied 
339  U.  S.  966  and  Salko  Brothers  Furniture  Co.  v. 
Commissioner,  185  F.  2d  222  (C.A.-5)  affirming  a 
Tax  Court  Memorandum  Opinion  which  had  fol- 
lowed 10  T.C.  600,  cert,  denied,  340  U.  S.  952.  Sev- 
eral Courts  of  Appeals  have  affirmed  the  Tax  Court 
on  the  point  decided  in  the  present  case. 

The  Tax  Court  and  its  individual  Judges  have 
always  had  respect  for  the  11  Courts  of  Appeals, 
have  had  no  desire  to  ignore  or  lightly  regard  any 
decisions  of  those  Courts  and  have  carefully  con- 
sidered all  suggestions  of  those  Courts.  The  Tax 
Court  not  infrequently  has  been  persuaded  by  the 
reasoning  of  opinions  of  those  Courts  to  change  its 
views  on  various  questions  being  litigated.  Cf. 
Estate  of  William  E.  Edmonds,  16  T.C.  110;  Albert 
L.  Rowan,  22  T.C.  865;  James  M.  McDonald,  23 
T.C.  1091 ;  Mills,  Incorporated,  27  T.C.  .  .   (1-8-57). 

This  change  of  position  sometimes  backfires.  The 
Tax  Court,  in  Wm.  J.  Lemp  Brewing  Company,  18 
T.C.  586,  abandoned  its  decision  on  an  issue  in  the 
face  of  reversals  and  disagreements  on  the  part  of 
Courts  of  Appeals  for  the  Second  and  Eighth  Cir- 
cuits and  the  District  of  Columbia.  It  followed  its 
new  position  on  that  point  in  De  Soto  Securities 
Company,  25  T.C.  175,  but  was  reversed  by  the 
Court  of  Appeals  for  the  Seventh  Circuit,  235  F. 
2d  409.  Again,  the  Tax  Court,  five  Judges  dissent- 
ing, in  Burrus  Mills,  Inc.,  22  T.C.  881,  after  being 
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reversed  on  the  point  involved  therein  by  the  Courts 
of  Appeals  for  the  Second,  Seventh,  Third  and 
Sixth  Circuits,  concluded  that  it  would  have  to  fol- 
low those  Courts,  but  later,  in  a  case  coming  from 
the  Court  of  Claims,  the  Supreme  Court  of  the 
United  States  decided  the  point  as  the  Tax  Court 
had  originally  decided  it.  United  States  v.  Ander- 
son, Clayton  &  Co.,  350  U.S.  55.  The  Tax  Court  is 
not  indifferent  to  the  fact  that  a  Court  of  Appeals 
has  taken  exception  to  its  failure  to  follow  a  de- 
cision of  that  Court.  Cf.  Stacey  Mfg.  Co.  v.  Com- 
missioner, 237  F.  2d  605.  It  repeatedly  indicates  in 
its  opinions  that  it  takes  such  action  reluctantly  and 
only  because,  after  thorough  re-examination,  it  can- 
not agree  with  the  particular  holding  involved. 

The  Tax  Court  has  always  believed  that  Congress 
intended  it  to  decide  all  cases  uniformly,  regardless 
of  where,  in  its  nationwide  jurisdiction,  they  may 
arise,  and  that  it  could  not  perform  its  assigned 
functions  properly  were  it  to  decide  one  case  one 
way  and  another  differently  merely  because  appeals 
in  such  cases  might  go  to  different  Courts  of  Ap- 
peals. Congress,  in  the  case  of  the  Tax  Court, 
''invei-ted  the  triangle"  so  that  from  a  single  na- 
tional jurisdiction,  the  Tax  Court,  appeals  would 
spread  out  among  11  Courts  of  Appeals,  each  for 
a  different  circuit  or  portion  of  the  United  States. 
Congress  faced  the  problem  in  the  beginning  as  to 
whether  the  Tax  Court  jurisdiction  and  approach 
was  to  be  local  or  nationwide  and  made  it  nation- 
wide. Congress  expected  the  Tax  Court  to  set  prec- 
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edents  for  the  uniform  application  of  the  tax  laws, 
insofar  as  it  would  be  able  to  do  that.  Hearings 
before  Ways  and  Means  Committee,  Revenue  Act 
1926,  pp.  10,  869,  878,  911,  926,  932;  H.  Rept.  No.  1, 
69th  Cong.  1st  Sess.,  pp.  17-19;  Congressional  Rec- 
ord, Vol.  67,  pp.  1136-7,  3749. 

The  Tax  Court  feels  that  it  is  adequately  sup- 
ported in  this  belief  not  only  by  the  creating  legis- 
lation and  legislative  history  but  by  other  circum- 
stances as  well.  The  Tax  Court  never  knows,  when 
it  decides  a  case,  where  any  subsequent  appeal  from 
that  decision  may  go,  or  whether  there  will  be  an 
appeal.  It  usually,  but  not  always,  knows  where  the 
return  of  a  taxpayer  was  filed  and,  therefore,  the 
circuit  to  which  an  appeal  could  go,  but  the  law 
permits  the  parties  in  all  cases  to  appeal  by  mutual 
agreement  to  any  Court  of  Appeals.  Section  7482 
(b)  (2),  I.R.C.  1954.  Furthermore,  it  frequently  hap- 
pens that  a  decision  of  the  Tax  Court  is  appealable 
to  two  or  even  more  Courts  of  Appeals.  A  few  ex- 
amples will  illustrate.  A  corporation,  having  stock- 
holders scattered  over  the  United  States,  makes  a 
distribution  to  all.  The  Commissioner  holds  it  tax- 
able as  a  dividend  from  accumulated  earnings.  The 
stockholders  join  in  a  trial  before  the  Tax  Court 
which  decides  the  issue  as  to  all  petitioning  stock- 
holders, contrary  to  a  decision  of  Court  of  Appeals 
A,  which  reversed  a  prior  Tax  Court  decision,  but 
perhaps  in  line  with  an  affirming  decision  of  Court 
of  Appeals  B.  Cf.  Edwin  L.  Wiegand,  14  T.C.  136, 
revei-sed  (C.A.-7),  189  F.  2d  167,  affd.  (C.A.-3) 
(6-26-53,  imreported),  later  reversed  (C.A.-3),  194 
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F.  2d  479.  If  it  had  rendered  a  separate  different 
decision  for  those  stockholders  in  Circuit  A,  what 
amount  of  accumulated  earnings  would  remain  for 
future  distributions'?  Another  situation  was  pre- 
sented by  the  Richmond  Hosiery  Mills.  That  cor- 
poration filed  its  corporate  returns  for  three  years 
with  the  collector  of  internal  revenue  for  the  dis- 
trict of  Georgia  and  for  one  intermediate  year  with 
the  collector  of  internal  revenue  for  the  district  of 
Tennessee.  It  received  one  notice  of  deficiency  and 
filed  a  single  petition  in  the  Tax  Court  each  cover- 
ing all  four  years.  The  Tax  Court  decided  the  case 
for  all  four  years  in  a  Memorandimi  Opinion  and 
entered  but  one  decision  in  the  proceeding.  The  tax- 
payer took  appeals  to  the  Circuit  Courts  of  Appeals 
for  both  the  Fifth  Circuit  and  the  Sixth  Circuit, 
in  the  former  as  to  three  of  the  years  and  in  the 
latter  as  to  a  single  year.  The  Sixth  Circuit,  in 
Richmond  Hosiery  Mills  v.  Commissioner,  237  F. 
2d  605,  a  companion  case  with  Stacey  Mfg.  Co., 
supra,  followed  its  own  prior  decision  in  Owensboro 
Wagon  Company  v.  Commissioner,  209  F.  2d  617, 
reversing  18  T.C.  1107,  while  the  Fifth  Circuit, 
which  had  not  previously  passed  on  this  question, 
in  Richmond  Hosiery  Mills  v.  Commissioner,  233 
F.  2d  908,  adopted  the  view  of  the  Sixth  Circuit  as 
expressed  in  the  Owensboro  case.  Or  suppose  part- 
ners live  in  different  circuits.  Are  the  decisions  of 
the  Tax  Court  as  to  them  to  vary  accordingly?  See 
Choate  v.  Commissioner,  324  U.S.  1,  in  which  the 
appeal  in  the  case  of  Hogan  was  taken  to  the  Fifth 
Circuit  which  affirmed  the   Tax   Court,   Hogan  v. 
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Commissioner,  141  F.  2d  92,  and  the  appeal  in  the 
case  of  Choate  was  to  the  Tenth  Circuit  which  re- 
versed the  Tax  Court,  Choate  v.  Commissioner,  141 
F.  2d  641,  which  was  then  reversed  by  the  Supreme 
Court,  thus  affirming  the  Tax  Court.  Many  more 
similar  examples  could  be  given.  There  is  also  the 
sometimes  difficult  problem  of  knowing  from  prior 
decisions  of  the  appellate  court  precisely  what  its 
attitude  is  in  relation  to  the  current  question  before 
the  Tax  Court,  Cf.  Estate  of  Catherine  Cox  Black- 
burn, 11  T.C.  623,  modified  180  F.  2d  952,  particu- 
larly where  it  has  more  than  one  decision  outstand- 
ing and  each  may  seem  to  have  a  bearing  but  they 
are  not  too  easily  reconciled.  The  Slaff  case  already 
discussed  is  another  example. 

The  Commissioner  of  Internal  Revenue,  who  has 
the  duty  of  administering  the  taxing  statutes  of  the 
United  States  throughout  the  nation,  is  required  to 
apply  these  statutes  uniformly,  as  he  construes 
them.  The  Tax  Court,  being  a  tribunal  with  national 
jurisdiction  over  litigation  involving  the  interpre- 
tation of  Federal  taxing  statutes  which  may  come 
to  it  from  all  parts  of  the  country,  has  a  similar 
obligation  to  apply  with  uniformity  its  interpreta- 
tion of  those  statutes.  That  is  the  way  it  has  always 
seen  its  statutory  duty  and,  with  all  due  respect 
to  the  Courts  of  Appeals,  it  cannot  conscientiously 
change  unless  Congress  or  the  Supreme  Court  so 
directs. 

The  taxpayers  also  argue  that  the  Commissioner 
had  only  four  years  instead  of  five  years  within 
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which  to  send  out  the  notice  of  deficiency  on  which 
he  could  then  assess  and  collect  the  tax.  Section 
275(e)  on  which  they  rely  provides  for  a  four-year 
period  of  limitations  ''If  the  taxpayer  omits  from 
gross  income  an  amount  properly  includible  therein 
under  Section  115(c)  as  an  amount  distributed  in 
liquidation  of  a  corporation,  *  *  *."  Congress 
thereby  gave  an  extra  year  to  the  Commissioner 
over  the  general  three-year  period  if  the  omission 
was  of  the  kind  described  therein,  but  Congress  gave 
the  Commissioner  two  extra  years  if  the  omission 
was  of  the  kind  described  in  Section  275(c).  The 
two  subsections  overlap  to  some  extent  but  since 
the  omission  here  is  of  the  kind  described  in  Section 
275(c),  it  is  immaterial  whether  or  not  it  might 
also  qualify  for  the  lesser  period  allowed  by  Section 
275(e).  There  is  nothing  in  the  statute  or  its  legis- 
lative history  to  indicate  that  if  a  particular  omis- 
sion was  of  the  kind  which  came  within  both  of 
these  sections  the  Commissioner  would  be  limited 
to  the  shorter  period.  See  Estate  of  Arthur  T. 
Marix,  15  T.C.  819,  825.  The  statute  of  limitations 
is  not  a  bar  to  the  assessment  and  collection  of  the 
deficienc}^  in  the  present  proceeding. 

Reviewed  by  the  Court. 

Decision  will  be  entered  for  the  respondent. 

Served  January  28,  1957. 
Entered  January  28,  1957. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  53,929 

ARTHUR  L.  LAWRENCE  and  ALMA  P.  LAW- 
RENCE, 

Petitioners, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Opinion,  filed  January  25,  1957,  it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  of  $2,931.14  for  the  year  1948. 

[Seal]        /s/  J.  MURDOCK, 
Judge. 

Served  January  31,  1957. 
Entered  January  31,  1957. 
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The  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Docket  No.  15,532 

ARTHUR  L.  LAWRENCE  and  ALMA  P.  LAW- 
RENCE, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

Come  now  the  petitioners,  by  and  through  their 
attorney,  Brockman  Adams  of  Little,  LeSourd, 
Palmer,  Scott  &  Slemmons,  15th  Floor,  Hoge  Build- 
ing, Seattle,  Washington,  and  petition  the  Court 
for  re^dew  of  the  decision  of  the  Tax  Court  of  the 
United  States  entered  on  January  31,  1957,  in  the 
case  in  that  court  entitled  "Arthur  L.  Lawrence 
and  Alma  P.  Lawrence,  Petitioners,  vs.  Commis- 
sioner of  Internal  Revenue,"  Docket  No.  53,929,  and 
states  in  support  of  this  petition: 

A.  The  controversy,  review  of  which  is  hereby 
sought,  is  as  to  whether  petitioner  is  subject  to  all 
or  any  part  of  a  proposed  deficiency  in  federal  in- 
come taxes  for  the  calendar  year  1948  in  the  amount 
of  $2,931.14,  together  with  accrued  interest. 

B.  Petitioners  hereby  seek  review  by  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  of 
the  decision  of  the  Tax  Court  of  the  United  States 
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on  January  31,  1957,  determining  that  there  was  a 
deficiency  for  the  year  1948  in  the  amount  above 
stated. 

C.  The  income  tax  return  of  petitioners  for  the 
year  of  which  review  is  hereby  sought  was  filed  in 
the  Collector's  office  in  Los  Angeles,  California,  The 
place  where  petitioners  reside,  and  the  place  where 
the  office  of  said  Collector  (now  Director)  of  In- 
ternal Revenue  at  Los  Angeles  is  located,  is  within 
the  Circuit  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  and  said  Court  is  the  court 
having  jurisdiction  of  a  review  of  the  decision  of 
the  Tax  Court  herein  under  the  provisions  of  26 
U.S.C.  Sec.  7482,  Subdivision  (b)(1).  That  venue  is 
thereby  established  in  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit. 

D.  That  the  decision  of  the  Tax  Court  was  en- 
tered herein  January  31,  1957,  and  the  time  for 
filing  a  petition  for  review  has  not  as  yet  expired. 

Wherefore  your  petitioners  pray  that  the  review 
be  had  of  the  decision  of  the  Tax  Court  rendered 
in  the  above-entitled  matter,  and  that  upon  such 
review  said  decision  be  reversed. 

Dated  this  11th  day  of  March,  1957. 

Respectfully  submitted, 

/s/  BROCKMAN  ADAMS, 
For  Petitioners. 

Received  and  filed  March  20,  1957,  T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Commissioner  of  Internal  Revenue,  and  to 
Nelson  P.  Rose,  Chief  Counsel  of  the  Internal 
Revenue  Service;  MeMn  L.  Sears,  Regional 
Counsel;  and  John  O.  Durkin,  Special  Attor- 
ney, Bureau  of  Internal  Revenue,  His  Attor- 
neys: 

You  and  Each  of  You  Are  Hereby  Notified  that 
Arthur  L.  Lawrence  and  Alma  P.  Lawrence  are 
herewith  filing  their  petition  for  review  of  a  deci- 
sion of  the  Tax  Court  of  the  United  States  entered 
in  the  above  cause  on  January  31,  1957,  and  by  the 
filing  of  said  petition  do  appeal  from  said  decision 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

Dated  this  11th  day  of  March,  1957. 

/s/  BROCKMAN  ADAMS, 

Attorney  for  Petitioner. 

Service  of  copy  acknowledged. 

Received  and  filed  March  22,  1957,  T.C.U.S. 
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STATEMENT  OF  POINTS 

Come  now  petitioners  and  set  forth  the  following 
statement  of  points  upon  which  they  will  rely  on 
the  appeal  from  the  decision  of  the  Tax  Court  of 
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the  United  States  entered  in  this  cause  on  January 
31,  1957. 

1.  The  Tax  Court  erred  in  that  its  findings  of 
fact  do  not  support  the  decision  of  the  Court. 

2.  The  Tax  Court  erred  in  deciding  that  on  its 
Findings  of  Fact  the  proposed  federal  income  tax 
deficiency  against  the  petitioners  for  the  year  1948 
was  not  barred  by  the  statute  of  limitations  set 
forth  in  Internal  Revenue  Code,  Section  275(a). 

3.  The  Tax  Court  erred  in  deciding  that  on  its 
Findings  of  Fact  the  proposed  federal  income  tax 
deficiency  against  petitioners  for  the  year  1948  was 
not  barred  by  the  statute  of  limitations  set  forth  in 
Internal  Revenue  Code,  Section  275(e). 

4.  The  Tax  Court  erred  in  deciding  that  on  its 
Findings  of  Fact  the  proposed  federal  income  tax 
deficiency  against  petitioners  for  the  year  1948  was 
not  barred  by  the  statute  of  limitations  for  the 
reason  that  the  period  of  limitation  was  not  ex- 
tended by  Internal  Revenue  Code,  Section  275(c). 

5.  The  Tax  Court  erred  in  failing  to  follow  the 
previous  decisions  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  where  the  Ninth  Cir- 
cuit held  that  the  extension  of  the  period  of  limita- 
tions by  Section  275(c)  does  not  apply  where  tax- 
payer makes  a  full  disclosure  of  income  on  his 
return. 

6.  The  Tax  Court  erred  in  failing  to  enter  a 
decision  that  there  was  no  deficiency  in  federal  in- 
come taxes  due  from  petitioners  for  the  year  1948. 
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Dated  this  11th  day  of  March,  1957. 

/s/  BROCKMAN  ADAMS, 

Attorney  for  Petitioners. 

Service  of  copy  acknowledged. 

Received  and  filed  March  20,  1957,  T.C.U.S. 
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CERTIFICATE 

I,  Howard  P.  Locke,  Clerk  of  the  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going documents,  1  to  12,  inclusive,  constitute  and 
are  all  of  the  original  papers  on  file  in  my  office  as 
called  for  by  the  "Designation  of  Contents  of  Rec- 
ord on  Review,"  in  the  case  before  the  Tax  Court 
of  the  United  States  docketed  at  the  above  niunber 
and  in  which  the  taxpayers  in  the  Tax  Court  have 
filed  a  petition  for  review  as  above  numbered  and 
entitled,  together  with  a  true  copy  of  the  docket 
entries  in  said  Tax  Court  case,  as  the  same  appear 
in  the  official  docket  book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  the  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  9th  day  of  April,  1957. 

[Seal]        /s/  HOWARD  P.  LOCKE, 

Clerk,  Tax  Court  of  the 
United  States. 
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[Endorsed] :  No.  15,532.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Arthur  L.  Lawrence 
and  Alma  P.  Lawrence,  Petitioners,  vs.  Commis- 
sioner of  Internal  Revenue,  Respondent.  Transcript 
of  the  Record.  Petition  to  Review  a  Decision  of  the 
Tax  Court  of  the  United  States. 

Filed  April  22,  1957. 

Docketed  April  29,  1957. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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Arthur  L.  Lawrence  and  Alma  P.  Law- 
rence^ Petit  loners- Appellants, 

vs.  >   No.  15532 

Commissioner  of  Internal  Revenue, 

Respondent- Appellee . 

On  Petition  to  Review  a  Decision  of  the  Tax  Court 
OF  the  United  States 


REPLY  BRIEF  OF  APPELLANTS 


The  brief  for  the  Government  in  this  court  is  a  fur- 
ther example  of  the  respondent-commissioners'  ever- 
increasing  technical  interpretation  of  the  words 
"omit,"  "income,"  "gross  income,"  and  his  attempt 
by  means  of  a  technical  application  of  the  method  of 
reporting  and  computing  taxable  income  to  extend  the 
statute  of  limitations  to  five  years  in  as  many  cases  as 
possible.  Logically  it  would  seem  that  Congress'  origi- 
nal intention  in  providing  a  5-year  statute  of  limita- 
tions for  "omission"  was  to  give  the  Commissioner  ad- 
ditional time  to  discover  items  which  could  not  be 
ascertained  from  an  examination  of  the  face  of  the  re- 
turn. This  position  has  obviously  been  abandoned  by 
the  Commissioner,  since  at  no  point  does  the  respond- 
ent-commissioner argue  that  appellants'  receipts  were 
not  clearly  revealed  or  their  method  of  handling  and 
the  taxpayers'  legal  position  completely  and  fully  set 
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forth.  Appellants'  opening  brief  did  not  discuss  at 
length  certain  appellate  decisions  in  that  appellants 
did  not  know  what  technical  defenses  the  respondent- 
commissioner  would  present  to  this  court.  Upon  ex- 
amination of  respondent's  brief  it  is  submitted  that 
every  issue  raised  by  respondent-commissioner  has  pre- 
viously been  decided  against  respondent  in  the  appel- 
late courts. 

I. 

There  Has  Been  No  Omission  of  Gross  Income  Within 

the  Meaning  of  §275  (c)  Internal  Revenue 

Code  of  1939 

The  respondent  in  his  brief  (Resp.  Br.  p.  6)  argues 
that  the  item  of  income  here  in  question  was  not  in- 
cluded in  taxpayers'  taxable  income  as  reflected  in 
item  6,  page  1,  of  the  return.  The  respondent  then  ar- 
gues (Resp.  Br.  7)  that  an  exclusion  from  "reportable 
income"  is  the  same  as  "omits  from  gross  income." 
This  precise  point  was  raised  by  Commissioner  in 
Davis  V.  Hightower,  230  F.(2d)  549  (5th  Cir.  1956) 
This  case  involved  whether  or  not  a  specific  item  of 
income  was  to  be  treated  as  a  capital  gain  or  ordinary 
income.  The  Commissioner  urged  that  since  the  tax- 
payer had  treated  this  income  as  a  capital  gain,  the 
amounts  excluded  by  the  taxpayer  did  not  appear  in 
item  6  on  page  1  of  the  return  and  did  not  appear  on 
page  2  in  the  summary  from  separate  Schedule  D  and 
therefore  was  an  omission  from  gross  income.  The  ap- 
pellate court  examined  the  income  tax  return  and  de- 
termined that  there  is  no  one  place  in  the  return  to 
include  a  figure  which  might  be  called  "gross  income" 
and,  therefore,  the  taxpayer,  in  entering  the  amounts 
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which  he  considered  as  capital  gain  on  Schedule  D,  had 
reported  his  "gross  income."  The  court  then  went  on 
to  point  out  the  unfair  and  illogical  interpretation 
which  the  Commissioner's  construction  of  the  statute 
would  establish : 

"[2]  The  only  way  in  which  the  taxpayer  here 
could  satisfy  the  govermnent's  requirement  that 
he  state  his  'gross  income'  in  a  way  to  permit  a 
tax  computation  of  the  amount  the  government 
claims  is  due,  would  be  for  him  to  abandon  his 
claim  that  he  was  entitled  to  capital  gains  treat- 
ment of  the  sales  in  question.  No  such  penalty  was 
intended  by  Congress  in  extending  the  statutory 
period  to  five  years  in  case  of  substantial  omis- 
sion. It  cannot  be  thought  that  if  a  taxpayer  accu- 
rately fills  in  every  blank  space  provided  for  his 
use  in  the  income  tax  form,  giving  every  'gross' 
or  maximum  figure  called  for,  and  arrives  at  an 
incorrect  computation  of  the  tax  only  by  reason 
of  a  difference  between  him  and  the  Commis- 
sioner as  to  the  legal  construction  to  be  applied  to  a 
disclosed  transaction,  the  use  of  a  smaller  figure 
than  that  ultimately  found  to  be  correct  in  one 
stage  of  the  computation  amounts  to  an  omission 
from  'gross  income'  of  the  difference  between  the 
correct  and  incorrect  item." 

This  same  position  now  being  urged  by  Commis- 
sioner in  the  case  at  bar  would  effectively  prevent  the 
taxpayer  from  invoking  the  jurisdiction  of  the  Tax 
Court,  which  was  established  to  prevent  oppression  of 
the  taxpayers  by  allowing  them  to  litigate  before  pay- 
ing when  aggrieved  by  questionable  application  of  the 
tax  law.  The  position  urged  by  respondent-commis- 
sioner would  mean  that  taxpayers  would  be  forced  to 


include  all  items  in  their  computation  of  taxable  in- 
come (whether  excludable  or  not)  and  then  sue  for  re- 
fund of  such  amounts  or  automatically  place  them- 
selves in  the  position  of  establishing  a  five-year  statute 
of  limitations.  There  is  no  indication  that  Congress 
ever  intended  that  taxpayers  should  be  required  to 
submit  to  a  five-year  statute  of  limitations  on  matters 
involving  exclusions  from  taxable  income  in  order  to 
invoke  the  jurisdiction  of  the  Tax  Court,  which  Con- 
gress specifically  created  to  allow  taxpayers  to  litigate 
questionable  theories  of  taxation  first  before  being  sub- 
jected to  assessment. 

Commissioner  next  argues  that  this  case  is  distin- 
guishable from  Slaff  v.  Commissioner,  220  F.(2d)  65 
(9th  Cir.  1955)  on  the  basis  that  taxpayers  may  have 
reported  the  items  received  but  that  they  were  not  re- 
ported as  Mr.  Slaff  did  in  a  box  entitled  'income."  If 
the  argument  of  the  respondent-commissioner  is  that 
the  taxpayer  must  report  the  item  as  taxable  income 
and  include  it  in  his  final  summarization  of  taxable 
income,  then  this  is  the  same  argument  he  makes  in  his 
brief  (Resp.  Br.  pp.  6-7)  which  is  completely  answered 
by  the  reasoning  set  forth  in  Davis  v.  HigMower, 
supra.  If  the  respondent-commissioner  is  arguing  that 
there  is  a  factual  distinction  between  the  Slaff  and  Law- 
rence returns  because  the  Lawrence  returns  contain 
the  reporting  and  computing  of  gross  income  on  a 
separate  schedule,  then  the  respondent-commissioner 
is  arguing  a  distinction  on  which  said  respondent  has 
been  previously  overruled  by  the  Third  Circuit  in 
Deahman-Wells  Co.,  Inc.  v.  Commissioner,  213  F.(2d) 
884  (3rd  Cir.  1954). 


Respondent-commissioner  cites  the  case  of  0' Bryan 
V.  Commissioner,  148  F.(2d)  456  (9th  Cir.  1945).  This 
was  one  of  the  early  oases  litigated  by  the  commis- 
sioner when  the  commissioner  was  litigating  those  cases 
wherein  there  had  not  been  a  full  disclosure  and  com- 
missioner had  a  logical  basis  for  arguing  that  com- 
pletely omitted  or  misleading  reporting  of  gross  in- 
come should  entitle  the  commissioner  to  a  5-year  statute 
of  limitations  in  which  to  discover  such  omissions.  The 
reporting  in  0' Bryan  v.  Commissioner,  supra,  was  mis- 
leading and  the  case  was  not  decided  on  the  basis  of 
full  disclosure,  since  the  Tax  Court  in  the  O' Bryan  v. 
Commissioner,  1  T.C.  1137,  found  that  in  this  case  there 
had  been  no  full  disclosure.  The  distinction  between 
the  0' Bryan  v.  Commissioner,  supra,  case  and  the 
cases  of  Mr.  Lawrence  and  Mr.  Slaff  is  that  both  Law- 
rence and  Slaff  reported  their  respective  "income"  in 
the  proper  manner  on  their  returns  and  neither 
omitted  anything. 

It  is  true  that  the  Third  Circuit  Decisions  of  TJpte- 
grove  Lumber  Co.  v.  Commissioner,  204  F.(2d)  570 
(3rd  Cir.  1953)  and  Deakman-Wells  Co,,  Inc.  v.  Com- 
missioner, supra,  involved  overstatement  of  deductions 
from  gross  income  which  thereby  resulted  in  the  com- 
putation of  "adjusted  gross  income"  being  incorrect, 
but  certainly  the  Commissioner  does  not  urge  that  there 
is  a  valid  distinction  between  taking  an  improper  de- 
duction because  of  a  faulty  legal  theory  and  taking  an 
improper  exclusion  because  of  a  faulty  legal  theory 
when  both  are  clearly  stated  on  the  return. 

The  Sixth  Circuit  decisions  of  Ewald  v.  Commis- 


sioner,  141  F.(2d)  750  (6th  Cir.  1944),  and  Reis  v. 
Commissioner,  142  P.  (2d)  900  (6th  Cir.  1944)  are  not 
applicable  to  the  case  at  bar  in  that  there  was  an  ad- 
mitted "omission"  in  Ewald  v.  Commr.,  supra,  and  the 
taxpayer  was  argueing  whether  the  statute  applied  to 
intentional  as  well  as  negligent  omissions.  The  dis- 
tinction between  Ewald  v.  Comm.,  supra,  and  the  case 
at  bar  is  well  set  forth  in  Uptegrove  Lumber  Co.  v. 
Commissioner,  204  F.(2d)  570  (3rd  Cir.  1953)  in  the 
following  language : 

"Beyond  this,  we  have  found  no  decision  of  a 
Court  of  Appeals  which  has  considered  this  prob- 
lem. The  Commissioner  suggests  that  his  position 
is  supported  by  such  cases  as  Etvald  v.  Commis- 
sioner, 6  Cir.,  1944,  141  F.(2d)  750;  Ketcham  v. 
Commissioner,  2  Cir.,  1944,  142  F.(2d)  996,  and 
O'Bryan  v.  Commissioner,^  Cir.,  1945, 148  F.(2d) 
456.  We  do  not  agree.  These  cases  all  involved 
failures  to  enter  certain  items  of  gain  in  the  gross 
income  sections  of  returns.  Each  taxpayer  relied 
upon  the  fact  that  somewhere  else  in  his  return, 
or  in  some  statement  attached  to  it,  he  had  revealed 
the  existence  of  the  item  in  question  though  he  did 
not  report  it  as  gain  taxable  to  himself.  On  this 
basis  it  was  arguable  that  these  cases  did  not  in- 
volve the  mischief  of  effective  concealment  by  non- 
disclosure which  the  extended  limitation  period  of 
Section  275(c)  was  designed  to  offset.  For  taxpay- 
ers having  revealed  the  omission  when  they  filed 
their  returns,  there  would  be  no  reason  of  policy 
for  allowing  an  extra  two  years  for  the  Collector 
to  act  upon  those  omissions.  But  the  courts  could 
not  reach  these  policy  considerations  because  the 
applicability  of  the  language  of  the  statute,  '  omits 
from  gross  income, '  to  the  given  facts  was  so  clear. 


There  was  no  relevant  ambiguity  in  the  statute  to 
warrant  the  consideration  of  its  purpose  in  order 
to  discover  its  meaning.  Thus,  the  cited  cases  do 
not  help  us  here." 

Sixth  Circuit  decisions  of  Carew  v.  Commissioner, 
215  F.(2d)  58  (6th  Cir.  1954)  and  Colony  Inc.  v.  Com- 
missioner, 244  F.(2d)  75  (6th  Cir.  1957)  petition  for 
cert,  filed  July  22,  1957,  are  not  helpful  in  that  Carew 
V.  Comm.  involved  an  admitted  omission  and  Colony 
Inc.  V.  Comm.  was  affirmed  on  the  basis  of  the  earlier 
6th  Circuit  decisions,  without  an  analysis  of  the  recent 
Circuit  Court  Decisions. 

The  Second  Circuit  decision  of  KetcJiam  v.  Commis- 
sioner, 142  F.(2d)  996  (2nd  Cir.  1944)  again  is  a  case 
involving  a  question  of  whether  there  had  been  a  full 
disclosure  or  whether  the  taxpayer  had  misled  the  Com- 
missioner. 

II. 
Legislative  History 

Appellants'  argument  (App.  Br.  pp.  14-18)  on  leg- 
islative history  is  based  upon  the  meaning  of  the  word 
"omit,"  not  on  negligence  or  intention  of  taxpayer. 
Respondent  does  not  meet  appellants '  argument  on  the 
meaning  of  the  word  ' '  omit. ' ' 

III. 

Efifect  of  Section  6501(e)  (I)  (A)  of  Internal  Revenue 

Code  of  1954 

The  retroactive  effect  of  remedial  legislation  upon 
matters  which  have  been  extensively  litigated  in  the 
courts  is  very  difficult  to  determine.  Taxpayers  submit 
that  said  legislation  will  have  its  true  application  to 
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situations  occurring  in  the  future,  but  wish  to  point 
out  that  the  respondent-commissioner's  argument  that 
this  was  a  change  from  existing  law  and  therefore  the 
existing  law  must  have  been  in  his  favor  (Resp.  Br. 
16-17)  has  been  rejected  by  the  Court  of  Ap^Dcals  for 
the  Fifth  Circuit  in  Davis  v.  Hightower,  230  F.(2d) 
549  (5th  Cir.  1956).  The  court  summarizes  the  effect 
of  Section  6501  in  the  following  language : 

"To  this  legislative  history  is  now  added  the 
amendment  contained  in  the  1954  Internal  Reve- 
nue Code,  under  the  terms  of  which  it  is  now  clear 
that  the  inclusion  of  the  statement  made  by  ap- 
pellee in  his  return  here  would  be  sufficient  to  pre- 
vent application  of  the  five-year  statute.  In  view 
of  the  confusion  as  to  the  meaning  of  the  statute 
prior  to  the  adoption  of  the  1954  Code,  we  think 
it  plain  that  the  new  language  was  enacted  to 
clarify  the  existing  law." 

IV. 

Conclusion 

Taxpayers  submit  that  respondent-commissioner  in 
his  brief  has  not  urged  upon  this  court  a  single  new 
argument  that  has  not  been  previously  decided  against 
respondent  in  one  or  the  other  of  the  Courts  of  Appeal, 
and  further  that  Commissioner  has  not  shown  a  logical 
or  equitable  reason  for  applying  the  five-year  statute 
of  limitations  in  this  case. 

Respectfully  submitted, 

Little,  LeSourd,  Palmer,  Scott  &  Slemmons 

Brockman  Adams 

Max  D.  Crittenden 

Attorneys  for  Appellants. 
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